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1.  A  POWER  is  an  authority  reserved  by,  or  limited  to,  a  Definition  of 
person  to  dispose,  either  wholly  or  partially,  of  real  or  personal  ^  P"^®"^- 
property,  either  for  his  own  benefit  or  for  that  of  others  (Chance, 
pi.  1 ;  and  see  Fretne  v.  Clement,  18  Ch.  D.  499).     The  word 
is  used  as  a  technical  term,  and  is  distinct  from  the  dominion 
which  a  man  has  over  his  own  estate  by  virtue  of  ownership. 

Powers  are  either  Common  Law  Powers,  Equitable  Powers,  or  Division  o£ 
derive  their  efficacy  from  the  Statute  of  Uses.     These  names  P°"^®™- 
are  retained  on  the  ground  that  they  have  been  sanctioned  by 
user,  although  they  are  not  perhaps  strictly  accurate.     Common  Common  la-w 
Law  Powers  are  authorities  given  to  one  person  by  another  to  do 
an  act  for  him  :  they  may  be  bare  authorities,  or  powers  coupled 
with  an  interest.     A  Common  Law  Power  enables  the  donee  to 
pass  the  legal  estate ;  but  it  is  the  execution,  not  the  creation  of 
the  power,  which  effects  the  transmutation  of  estate.     The  legal 
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estate  before  the  execution  remains  in  the  creator  of  the  power, 
or  his  grantee,  or  heir-at-law,  as  the   case  may  he.     Thus,  a 
devise  by  A.  that  his  executors  do  sell  his  lands,  gives  the 
executors  a  power  to  pass  the  legal  estate  to  the  purchaser ;  the 
executors  themselves  take  no  estate — that  descends  to  the  heir- 
at-law  until  the  power  is  executed — ^but  they  have  the  power  of 
nominating  the  purchaser  as  the  person  to  take  the  legal  estate, 
and  on  their  doing  so,  the  estate  at  once  vests  in  him  in  the  same 
way  as  if  the  testator  had  named  him  as  his  devisee  {E.  of 
Stafford  v.  Buckky,  2  Yes.  sen.  179  ;   Warneford  v.  Thompson,  3 
Yes.  513  ;  Smith  v.  Lord  Camelford,  2  Yes.  698).     Powers  of 
attorney   and  powers  created  by  Act  of  Parliament  are  also 
instances  of  Common  Law  Powers  (Sug.  Pow.  45).     It  must  of 
course  be  borne  in  mind  that,  by  the  common  law,  estates  can 
only  be  limited  in  possession,   or  by  way  of  remainder  or 
reversion,  to  take  effect  on  the  natural  determination  of  the 
preceding  estate.     The  grantor  in  a  common  law  conveyance 
cannot  reserve  to  himself  nor  confer  on  any  other  person  the 
power  of  revoking  or  altering  the  grant  by  any  future  act  or 
instrument,  for  that  is  deemed  repugnant  to  the  conveyance 
itself(Co.  Litt.  237  a). 

Equitable  Powers  are  such  as  affect  the  equitable,  not  the 
legal,  estate  or  interest :  i.e.,  where  the  legal  interest  is  properly 
vested  in  one  or  more,  but  a  power  of  disposing  of  the  beneficial 
interest  is  in  some  other  person.  The  legal  interest  does  not  pass 
by  the  execution  of  the  power,  but  the  legal  owner  must  transfer 
it  in  order  to  complete  the  title  of  the  nominee  of  the  person 
who  executes  the  power,  and  equity  will  compel  such  transfer 
{Ee  Brown,  32  Ch.  D.  at  p.  601).  The  power  of  selling  real 
estate,  vested  by  implication  in  executors  by  a  charge  of  debts 
before  22  &  23  Yict.  c.  35  {post,  p.  81),  is  an  instance  of  an 
equitable  power.  So,  too,  is  the  ordinary  power  of  appointment 
among  children  in  a  marriage  settlement  where  personalty  is 
vested  in  trustees. 

Powers  operating  under  the  Statute  of  Uses  are  powers  of 
revoking  existing  or  declaring  future  uses,  vested  in  some  person 
named  for  that  purpose  in  the  deed  by  which  the  uses  to  be 
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affected  by  the  operation  of  the  power  are  created.  It  has  been 
already  observed  that,  before  the  statute,  legal  estates  could  only 
be  limited  in  possession,  or  by  way  of  remainder  or  reversion  to 
take  effect  on  the  natural  determiaation  of  the  preceding  estate 
of  freehold.  Shifting  and  springing  estates  were  repugnant  to 
the  simplicity  of  the  common  law,  but,  even  before  the  statute, 
were  enforceable  in  equity;  the  estate  of  cestui  que  use  being 
equivalent  to  the  estate  now  enjoyed  by  cestui  que  trust.  The 
statute  enacted  in  effect  that  the  seisin  should  follow  the  use ; 
that  is,  that  the  legal  estate  should,  by  force  of  the  mere  declara- 
tion of  the  use,  pass  to  the  cestui  que  use.  This  was  restrained  to 
the  first  use  by  the  decision  of  the  common  law  judges,  that 
there  can  be  no  use  upon  an  use.  Therefore,  in  a  conveyance  to 
A.  to  the  use  of  B.  to  the  use  of  0.,  the  statute  executes  the  use 
in  B.,  and  C.'s  estate  is  merely  equitable. 

One  effect  of  the  statute  has  been  to  enable  the  creation  of 
shifting,  future,  and  springing  uses,  limited  to  take  effect  on  the 
occurrence  of  certain  events  or  the  nomination  of  certain  persons. 
The  ordinary  limitation  in  a  marriage  settlement  to  the  use  of 
the  settlor  until  the  marriage,  and  from  and  after  the  solemniza- 
tion thereof  to  the  use  of  trustees,  is  an  instance  of  a  shifting 
use  to  arise  on  the  occurrence  of  an  event ;  and  the  powers  of 
sale,  jointuring,  and  the  like,  usually  inserted  in  such  settle- 
ments, are  instances  of  future  uses  to  arise  on  the  nomination  of 
a  person.  A  power  operating  under  the  statute  is,  then,  the 
capacity  thus  given  to  call  legal  estates  into  existence  in  the 
future;  (see  Sug.  Pow.  ch.  1). 

2.  The  last-mentioned  powers  cannot  be  inserted  in  deeds  of  In  what  deeds 
all  kinds,  so  as  to  affect  the  legal  estate.  the  statute 

Conveyances  of  real  estate  under  the  statute  may,  or  may  not,  -^gj^ted 
operate  by  transmutation  of  possession.  Where  land  is  conveyed  Deeds 
by  a  common  law  assurance  to  A.  in  fee,  the  legal  seisin  is  transmutation 
transferred,  and  vests  in  him  by  the  conveyance  by  the  common  aid  deTds  not 
law ;   and  if  the  grantor  declares  that  such  conveyance  shall  so  operating, 
enure  to  certain  uses,  those  uses  will  immediately  arise,  and  be 
executed  out  of  the  seisin  of  A.,  and  the  statute  transfers  the 
legal  estate  to  those  cestuis  que  use.     But  if  the  deed  be  not  such 
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as  to  operate  by  transmutation  of  possession ;  that  is,  if  it  derive 
its  effect  from  the  Statute  of  Uses  and  merely  transfer  the  use, 
there  can  be  no  further  valid  legal  use  than  that  of  the  first 
cestui  que  use.  Thus,  if  A.  bargain  and  sell  by  deed  enrolled 
under  the  statute,  to  B.  and  his  heirs,  there  is  no  conveyance  at 
common  law;  but,  by  the  operation  of  the  statute,  the  legal 
estate  at  once  vests  in  B. ;  that  being  done,  the  statute  is  power- 
less to  raise  any  further  uses,  for  an  use  cannot  be  raised  upon  an 
It  follows,  therefore,  that  powers  deriving  their  effect  from 
the  Statute  of  Uses  can  only  take  effect  on  the  legal  estate, 
when  inserted  in  deeds  operating  by  transmutation  of  possession; 
that  is,  in  declarations  of  uses  of  fines  and  recoveries,  feoffments 
to  uses,  releases  and  grants,  and  not  in  a  bargain  and  sale,  or 
covenant  to  stand  seised. 

The  question  of  the  consideration  required  to  raise  uses  in 
bargains  and  sales  and  covenants  to  stand  seised  is  of  little 
practical  importance  in  the  present  day.  See  on  this  subject, 
with  reference  to  powers  inserted  in  assurances  of  that  nature, 
Sug.  Pow.  138 ;  The  Law  Magazine  and  Eeview,  N.S.  (1874) 
vol.  3,  p.  1054;  Chance,  pi.  50  et  seq.;  3  Sweet's  Bythewood, 
239,  248,  676. 

A  power  to  appoint  the  legal  fee  cannot  be  engrafted  on  a 
mere  demise.  Such  a  power,  in  order  to  be  effectual  at  law, 
requires  a  seisin  out  of  which  the  use  appointed  thereunder  is  to 
take  effect.  A  lessor  could  not  by  demise  limit  the  legal  fee ; 
and  it  follows  that  he  cannot  by  that  instrument  enable  his 
nominee  to  do  so.  Such  a  power  may  be  good  in  equity,  but 
can  have  no  effect  on  the  legal  estate  (5  Sweet's  Bythewood, 
593,  note) ;  and  in  this  respect  the  Judicature  Acts  have  made  no 
alteration. 

3.  In  connection  with  the  doctrine  that  an  use  cannot  be 
limited  upon  an  use,  the  effect  of  a  limitation  unto  and  to  the 
use  of  A.  may  be  considered. 

The  statute  says  that  "  where  any  person  or  persons  stand  or 
be  seised,  &c.,  to  the  use,  confidence,  or  trust  of  any  other  person 
or  persons,"  &c.  Therefore,  if  an  use  be  Hmited  to  a  feoffee, 
conusee,  recoveror,  or  releasee,  such  use,  generally  speaking,  is 
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not  executed  by  the  statute,  but  the  feoffee,  &c.,  is  in  by  the 
common  law  {Meredith  v.  Joans,  Cro.  Car.  244).     In  this  case, 
notwithstanding  the  grantee  is  in  by  the  common  law,  yet  after 
the  declaration  of  the  use  to  him,  he  has  not  only  a  seisin  but 
an  use,  although  not  the  use  which  the  statute  requires ;  and, 
therefore,  that  seisin  which,  before  the  limitation  of  the  use  to 
himself,  was  open  to  serve  uses  declared  to  a  third  person,  is  by 
the  limitation  filled  up,  and  will  not  admit  of  any  other  use 
beiug  Hmited  on  it,  upon  the  principle  that  an  use  cannot  be 
limited  upon  an  use  (Sanders  on  Uses,  5th  ed.  89).     "  He  is  in 
of  the  estate  clothed  with  the  use,  which  is  not  extinguished  but 
remains  ia  him ;  he  is,  in  fact,  in  both  of  the  estate  and  the 
use,   both  by  the   common  law  and  by  the  statute "   (D.  v. 
Passingham,  6  B.  &  C.  305).     Accordingly,  in  that  case,  the 
estates  which  followed  a  conveyance  unto  and  to  the  use  of  A. 
were  held  to  be  equitable.      But  that  was  to   effectuate  the 
intention  ;  and  it  is  to  be  observed  that  he  is  primarily  in  by  the 
common  law,  although  the  statute  operates  so  far  that  no  further 
uses  can  be  declared.     That  he  is  in  by  the  statute  appears  on 
several  authorities.     Thus,  a  conveyance  to  A.  to  the  use  of  B. 
and  his  heirs  gives  B.  an  estate  during  A.'s  life  only,  for  cestui 
que  use  cannot  have  an  estate  in  the  use  of  greater  extent  than 
the  seisin  out  of  which  it  is  raised ;  but  a  conveyance  to  A.  to 
the  use  of  A.  and  his  heirs  gives  A.  the  fee  [Meredith  v.  Joans, 
Cro.  Car.  244).     And  Lord  Bacon  (Uses,  65),  says,  "  The  whole 
scope  of  the  statute  was  to  remit  the  common  law,  and  never  to 
intermeddle  where  the  common  law  executed  an  estate ;  there- 
fore the  statute  ought  to  be  expounded  that  where  the  party 
seised  to  the  use  and  the  cestui  que  use  is  one  person,  he  never 
taketh  by  the  statute,   except  there  be  a  direct  impossibility 
or  impertiuency  for  the  use  to  take  effect  by  the  common 
law." 

In  Orme's  case  (L.  R.  8  C.  P.  281),  A.,  seised  in  fee,  granted 
"  unto  B.,  C,  and  D.,  and  their  heirs,  one  perpetual  yearly  rent- 
charge  of  £9,"  "  to  hold  the  said  rent-charge  unto  the  said  B., 
C,  and  D.,  their  heirs  and  assigns,  to  the  use  of  the  said  B.,  C, 
and  D.,  their  heirs  and  assigns  for  ever,  as  tenants  in  common, 
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and  in  equal  shares."  It  was  held  that  the  use  being  specific, 
and  not  inconsistent  with  the  rest  of  the  habendum,  the  whole 
habendum  must  be  read  as  specific,  and  so  read  that  the  deed 
operated  as  a  grant  at  common  law,  and  not  under  the  Statute 
of  Uses.  In  Seelis  v.  Blain  (18  0.  B.  (N.  S.)  90 ;  34  L.  J.  0. 
P.  88),  the  grant  was  to  B.  and  his  heirs,  habendum  to  B.  and 
his  heirs  to  the  use  of  A.,  B.,  0.,  D.,  E.,  and  F.,  their  heirs  and 
assigns,  as  tenants  in  common.  That  was  held  to  operate  under 
the  statute.  (And  see  Lowcock  v.  Overseers  of  Broughton,  51 
L.  T.  399 ;  Sug.  Pow.  141-2.)  It  has  accordingly  been  con- 
tended that,  if  an  estate  be  limited  tinto  and  to  the  use  of  A. 
and  his  heirs  by  way  of  mortgage,  a  power  of  leasing  limited 
thereupon  to  A.  is  invalid  at  law,  because  A.  is  in  by  the 
common  law  (1  Sand,  on  Uses,  157).  Lord  St.  Leonards  (Pow. 
140)  maintains  the  contrary  opinion.  In  order  to  avoid  the 
question,  the  draftsman  should  follow  the  advice  given  in 
Bythewood's  Conveyancing,  and  limit  the  estate  in  such  a  case 
to  a  seisinee  to  uses  (5  Sweet's  ed.  559,  note). 

Devise  to  4.  A  devise  to  uses  operates  by  virtue  of  the  Statutes  of  WiUs, 

ii£eB, 

concurrently  with  the  Statute  of  Uses ;  not  on  the  ground  that 

the  Statute  of  Uses  directly  applies  to  wills — for  that  statute  was 

passed  before  the  Statute  of  Devises  (32  Hen.  VHI.  c.  1) — ^but 

on  the  ground  that  a  testator,  by  devising  to  uses,  shows  an 

intention  that  the  rules,  made  applicable  to  settlements  by  the 

Statute  of  Uses,  shall  be  applied  to  his  will  {Baker  v.  White, 

20  Eq.  166,  171 ;  Re  Tanqueray-Willaume,  20  Oh.  D.  465,478; 

Cunliffe  v.  Brancker,  3  Ch.  D.  393 ;  Berri/  v.  Berrp,  7  Oh.  D. 

657),  and  accordingly  a  devise  to  A.  and  his  heirs  to  the  use  of 

B.  and  his  heirs,  vests  the  legal  estate  in  B. ;  and  on  the  other 

hand,  a  devise  to  the  use  of  A.  and  his  heirs  in  trust  for  B. 

vests  the  legal  estate  in  A.     And  it  may  now  be  considered  to 

be  settled  that  a  devise  to  uses  is  good  without  a  seisin  to  serve 

those  uses  (Sug.  Pow.  146-8;  2  Jarm.  on  WiUs,  4th  ed.  289) ; 

and  that,  although  no  seisin  has  been  raised  by  a  devise  {e.g.,  if 

A.  devise  that  B.  sell  his  lands),  yet  B.,  in  exercising  his  power, 

may  create  a  seisin  to  serve  uses,  for  such  must  have  been  the 

intention  of_the  testator  (Sug.  Pow.  198). 
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5.  Lord  St.  Leonards  (Pow.  137)  says  that  powers  of  appoint-  Mode  of 
ment  or  revocation  may  he  reserved  either  in  the  hody  of  the  of  powers. 
deed  or  by  indorsement  before  the  execution  of  the  deed,  or  by 

a  deed  of  even  date ;  and  that  there  need  not  be  any  coimter- 
part  of  the  deed.  The  cases  cited  by  him  (Griffin  v.  Stanhope, 
Cro.  Jac.  454;  Oiiton  v.  Weeks,  2  Keb.  809;  Fitz  v.  8mal- 
brook,  1  Keb.  134)  do  not  appear  to  have  actually  decided  these 
points.  Lord  St.  Leonards  adds  that  an  interlined  power  will 
be  good,  in  the  absence  of  evidence  to  show  that  it  was  made 
after  the  execution.  But  this  must  be  understood  to  refer  to 
deeds,  and  not  to  wills  :  it  is  well  settled  that  alterations  in  a 
deed  are  presumed  to  have  been  made  before,  but  in  a  will  after 
its  execution,  in  the  absence  of  evidence  to  the  contrary  (Taylor 
on  Evidence,  8th  ed.  pi.  164). 

6.  Powers  may  be  either  general  or  limited.     Greneral  powers  General 

i         J 1        1  .       .      n  PI  and  limited 

are  such  as  the  donee  can  exercise  m  lavour  oi  such  person  or  po^era. 

persons  as  he  pleases.  Limited  powers  are  such  as  the  donee 
can  exercise  only  in  favour  of  certain  specified  persons  or 
classes.  A  power  to  appoint  by  wUl  only  is  a  general  power 
within  s.  27  of  the  Wills  Act  {Haivthorn  v.  Shedden,  3  Sm.  &  G-. 
293  ;  Be  Powell,  18  W.  E.  228)  ;  and  so  is  a  power  to  direct  by 
will  that  a  sum  of  money  be  raised  and  paid  (Re  Jones,  Greene 
V.  Gordon,  34  Ch.  D.  65).  A  power  to  appoint  to  whom  the 
donee  pleases,  except  A.,  has  been  held  to  be  a  general  power  so  as 
to  make  the  appointed  fund  assets  for  payment  of  debts  {Edie 
V.  Babington,  3  Ir.  Ch.  E.  568),  but  not  to  be  a  general  power 
within  sect.  27  of  the  Wills  Act  {Re  Byron,  Williams  v.  Mitchell, 
1891,  3  Oh.  474)  ;  such  a  power  is  an  absolute  power  within 
36  Geo.  III.  c.  52  {Brake  v.  Att.-Gen.,  10  CI.  &  Fin.  257).  In 
Bristow  V.  Skirrow  (No.  1)  (27  Beav.  585),  a  testator  devised  his 
estates  on  the  same  trusts  as  his  wife  should  declare  with  respect 
to  the  disposition  of  her  residuary  estate.  The  wife  by  her  will 
gave  the  devised  estate  to  A.  and  her  residue  to  B.,  C,  and  D. 
The  power  was  held  to  be  general,  and  A.  was  held  to  be  entitled ; 
but  see  8.  C.  10  Eq.  1.  The  postponement  of  the  period  of  dis- 
tribution of  a  fund,  over  which  a  power  of  appointing  to  whom 
the  donee  pleases  is  given,  does  not  prevent  the  power  from  being 
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general  {Ee  Eeown,  1  I.  E.  Eq.  372) ;  and  by  a  revocation  of  all 
bequests  "  in  favour  of "  A.,  a  limited  power  of  appointment, 
as  well  as  a  less  interest  in  A.,  were  held  to  be  revoked  {Re 
Brough,  Currey  v.  Brough,  38  Oh.  D.  456).  A  power  to  appoint 
by  will,  specially  referring  to  the  power,  or  before  a  particular 
time,  is  not  a  general  power  within  sect.  27  of  the  WOls  Act 
(see  Phillips  v.  Cayley,  43  Ch.  D.  222 ;  Davies  v.  Davies,  1892, 
3  Ch.  63,  and  i?os!!,  p.  233). 

The  donee  of  a  general  power  may  appoint  to  himself  {Irwin 
V.  Farrer,  19  Yes.  86)  ;  or  to  his  own  executors  and  adminis- 
trators {Mackenzie  v.  Mackenzie,  3  Mac.  &  Gr.  559). 

A  husband  or  wife,  donee  of  a  general  power,  or  of  a  limited 
power  of  which  the  other  is  an  object,  may  appoint  to  that 
other  {Hughes  v.  Wells,  9  Hare,  749  ;  Holder  v.  Preston,  2  Wils. 
400).  If  the  appointment  be  by  the  wife  in  her  husband's 
favour,  the  Court  will  look  with  some  jealousy  on  it ;  but  such 
an  appointment  will  be  considered  good,  unless  it  is  shown  to 
have  been  made  under  circumstances  sufficient  to  invalidate  it ; 
and  the  onus  prohandi  is  on  the  person  impeaching  the  appoint- 
ment {Nedby  v.  Nedby,  5  De  Gr.  &  Sm.  377).  It  has  been  held 
at  law,  however,  that  a  married  woman  cannot,  under  a  power 
of  leasing,  demise  to  her  husband  {D.  d.  HaHridge  v.  Gilbert, 
5  Q.  B.  423.  See  now  Conveyancing  Act,  1881,  sect.  50 ;  M. 
W.  P.  Act,  1882).  A  power  to  lease  to  such  person  or  persons 
as  A.  shall  think  fit,  authorizes  a  lease  to  a  corporation  {Be  Jeff- 
cock,  51  L.  J.  Ch.  507). 

7.  Powers  over  real  estate  are  either  (1)  powers  of  ownership  ; 
(2)  powers  collateral ;  or  (3)  powers  relating  to  the  estate  of  the 
donee  of  the  power  in  the  land ;  and  these  last  are  subdivided 
into  powers  appendant  and  powers  in  gross. 

A  power  of  ownership  is  one  which  gives  the  donee  complete 
dominion  over  the  estate,  although  he  has  no  estate  in  it.  Thus 
a  limitation  to  such  uses  as  A.  shall  appoint,  and,  in  default  of 
appointment  to  B.,  gives  A.  a  power  of  ownership. 

A  collateral  power  is  a  bare  power  given  to  a  mere  stranger 
who  has  no  interest  in  the  land :  e.g.,  a  power  of  sale  and 
exchange  given  to  trustees  who  have  no  estate  in  the  settled 
lands.     "  A  power  collateral  is  of  the  nature  of  an  authority  to 
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deal  with  an  estate,  no  interest  in  which  is  vested  in  the  donee 
of  the  power.  A  power  of  that  land  is  wholly  different  from  an 
estate  or  interest,  and  cannot  without  ahuse  of  language  be  so 
designated  "  (Biclienson  v.  Teasdale,  1  D.  J.  &  S.  60). 

A  power  relating  to  the  estate  of  the  donee  in  the  land  is  a  Powers  re- 
power  given  to  some  person  having  an  estate  or  interest  in  the  eatatf  of 
land  over  which  it  is  to  be  exercised.     Such  a  power  is,  as  above  ?™?^  ™ 

•■■  '  the  land. 

stated,  either  appendant  or  in  gross  (see  per  Jessel,  M.  E.,  in 
Re  D'Ancjibau,  15  Ch.  D.  at  p.  232). 

It  is  appendant  when  the  estate  created  by  its  exercise  over-  Appendant, 
reaches  and  affects  the  estate  and  interest  of  the  donee  of  the 
power. 

It  is  in  gross  when  the  estate  so  created  is  beyond,  and  does  In  gross. 
not  affect  the  estate  or  interest  of  such  donee.  Thus,  a  power 
of  jointuring  given  to  a  tenant  for  life  is  in  gross ;  and  so  is  a 
power  to  appoint  the  estate  in  remainder  amongst  his  own 
children,  given  to  the  tenant  for  life.  But  a  power  of  leasing 
in  possession  in  the  same  person  is  appendant  (see  Butler's  note 
to  Co.  Litt.  342  I) .  A  power  to  appoint  by  will  real  estate,  of 
which  the  donee  was  equitable  tenant  for  life  for  her  separate 
use,  with  remainder  in  default  of  appointment  in  trust  for  her 
own  right  heirs,  has  been  held  to  be  appendant  [Penne  v.  Peacock, 
Forrester,  41). 

The   distinction  is   chiefly   important  with   respect   to  the 
extinguishment  and  suspension  of  powers. 

8.  Powers,  properly  so  called,  must  be  distinguished  from  Po-wersand 
trusts.  "  Powers  are  never  imperative ;  they  leave  the  act  to  tinguislied. 
be  done  at  the  will  of  the  party  to  whom  they  are  given.  Trusts 
are  always  imperative,  and  are  obligatory  upon  the  conscience 
of  the  party  intrusted"  (po-  Wilmot,  0.  J.,  Wilmot,  23). 
Trusts  and  powers  are,  however,  often  so  blended  that  it 
becomes  a  question  of  nicety  to  determine  whether  they  are  in 
fact  powers  or  trusts ;  and  the  cases  have  established  an  inter- 
mediate class,  which  may  be  termed  powers  in  the  nature  of 
trusts  {see  post,  chap.  xii.). 

The  question  is  often  important  in  cases  of  conversion.     To 
effect  conversion  an  imperative  trust  is  necessary;  a  discretionary 
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power,  unless  exercised,  is  not  sufficient  {Fletcher  v.  Ashhurner, 
1  Wh.  &  T.  L.  0.,  and  cases' there  cited). 

It  is  a  question  of  construction  in  each  case  {Be  JSotchkys, 
32  Ch.  D.  408) ;  and  no  general  rule  can  he  laid  down  (see 
Orieveson  v.  Kirsopp,  2  Keen,  653) ;  hut  it  is  apprehended  that 
the  word  "  direct "  is  mandatory.  And,  generally,  it  is  prohahle 
that  the  Court  would  hold  the  same  words  imperative  for  the 
purposes  of  conversion  as  have  heen  held  imperative  in  cases  of 
precatory  trusts,  as  to  which,  see  post,  chap.  xii. 
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1.  Before  the  1st  of  January,  1882,  a  power  simply  coUaterai 
collateral  coiild  not  be  extinguislied.  or  suspended  norbrex"^*^ 
by  any  act  of  the  donee,  or  of  any  other  persons ;  or°fe'iM^ed. 
nor  could  it   be   released,  where  it  was   to   be 
exercised  for  the   benefit   of    another  {West  v. 
Berney,  1  R.  &  M.  434 ;   Willis  v.  Shorral,  1  Atk. 
474  ;  Digged  case,  Sug.  Pow.  893). 

Such  a  power  is  not  in  the  nature  of  a  right  or  iuterest  in  the 
donee  thereof ;  and  is  given,  or  supposed  to  have  been  given,  for 
the  benefit  of  some  third  person  (Co.  Litt.  265  b).  It  is  now 
enacted  by  the  Conveyancing  Act,  1881,  s.  62,  as  foUows  :  (1.)  Couveyanoing 
A  person  to  whom  any  power,  whether  coupled  with  an  interest  s.  52.  ' 
or  not,  is  given,  may  by  deed  release  or  contract  not  to  exercise 
the  power.     (2.)  This  section  applies  to  powers  created  by 
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instruments  coming  into  operation  either  before  or  after  the 
commencement  of  the  Act.  It  is  apprehended  that  this  Act  does 
not  apply  where  the  release  of  the  power  would  be  a  breach  of 
trust,  but  that  a  power  coupled  with  a  duty  cannot  be  released, 
nor,  if  it  be  to  arise  at  some  future  time,  can  the  donee  fetter  his 
right  to  exercise  it  by  any  act  or  undertaking  previous  to  that 
time  {Re  Eyre,  49  L.  T.  259  ;  Saul\.  Pattinson,  34  W.  E.  561). 

In  Weller  v.  Ker  (L.  E.  1  Sc.  &  D.  11),  by  a  testamentary 
trust  settlement,  varied  by  a  subsequent  codicil,  A.  directed 
trustees  to  hold  his  estate  to  the  use  of  B.  in  tail,  with 
remainders  over,  and  directed  that  the  estate  should  be  conveyed 
to  B.  on  Ms  attaining  25 ;  but  declared  that  "  in  case  B.  should 
marry  or  otherwise  conduct  himself  so  as  not  to  merit  the 
approbation  of  his  said  trustees,"  his  estate  should  be  a  mere  life 
estate,  with  remainder  to  his  children  in  fee.  B.  attaining  21, 
and  before  attaining  25,  married  with  the  approbation  of  the 
trustees  :  they  were  aware  of  the  settlements  by  which  (amongst 
other  things)  B.  charged  the  said  estate  with  a  joiature  for  his 
wife,  which  he  could  only  do  in  the  event  of  the  estate  being 
conveyed  to  him  in  fee  or  in  tail.  B.  subsequently  misconducted 
himself.  The  approval  of  the  trustees  and  their  knowledge  of 
the  settlement,  and  the  fact  that  they  gave  no  warning  that  they 
might  ultimately  be  obliged  to  defeat  it,  made  no  difference  in 
the  duties  of  the  trustees :  they  were  held  bound  to  execute  the 
power  so  as  to  cut  down  B.'s  estate  to  a  life  interest,  although 
the  effect  was  to  defeat  the  provision  for  the  wife,  as  well  as  other 
claims  founded  on  a  confident  expectation  that  the  marriage 
settlement  would  not  be  disturbed. 

In  Re  Dunne's  Trusts  (L.  E.  1  Ir.  516)  the  testator  gave  his 
residue  to  his  children  iu  certaia  proportions,  subject  as  to  the 
share  of  his  son  M.  as  thereinafter  provided.  The  sons  were  to 
take  a  vested  interest  in  their  shares  at  23,  subject  again  as  to 
M.'s  share  as  thereinafter  provided.  And  as  to  M.'s  share  he 
empowered  his  wife  in  her  uncontrolled  discretion  by  deed  or 
win  to  declare  that  he  should  not  take  more  than  £1,000  for  his 
share ;  and  in  the  event  of  his  wife  exercising  that  power,  he 
gave  the  residue  of  M.'s  share  over  to  his  other  children.    After 
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M.  had  attained  23  the  wife  released  her  power  and  covenanted 
with  him  not  to  execute  it.  The  trustees  paid  M.'s  share  into 
Court,  but  on  M.  petitioning  for  payment  out,  the  M.  E.  held 
that  the  power  of  the  widow  was  "an  authority  vested  in  her  as 
a  trustee,  to  he  exercised  not  for  her  own  benefit,  but  for  the 
benefit  of  the  children  of  the  testator  who  gave  it " ;  and  there- 
fore could  not  be  released. 

The  indestructible  nature  of  a  power  coupled  with  a  trust  of 
this  nature  does  not  depend  on  any  technical  rule  of  tenure,  but 
is  a  rule  of  equity  applicable  as  well  to  personal  as  to  real  estate 
(see  Chambers  v.  Smith,  3  App.  Ca.  795  ;  Thacker  v.  Key,  8  Eq. 
408).  By  sect.  6  of  the  Conveyancing  Act,  1882,  (1)  a  person  Conveyancing 
to  whom  any  power,  whether  coupled  with  an  interest  or  not,  is  s.  e!  ' 
given,  may  by  deed  disclaim  the  power;  (2)  on  such  disclaimer 
the  power  may  be  exercised  by  the  other  or  others,  or  the 
survivors  or  survivor  of  the  others  of  the  persons  to  whom  the 
power  is  given,  unless  the  contrary  is  expressed  in  the  instru- 
ment creating  the  power;  (3)  the  section  applies  to  powers 
created  by  instruments  coming  into  operation  either  before  or 
after  the  commencement  of  the  Act. 

Although,  before  the  1st  of  January,  1882,  a  collateral  power  Equitable 
could  not  be  released,  there  were  cases  in  which,  if  it  was  an  extinction. 
equitable  power,  equity  interfered  to  prevent  its  execution.  In 
Sodkinson  v.  Quinn  (1  J.  &  H.  303),  a  testator,  after  charging 
his  estate  with  payment  of  his  debts,  devised  certain  lands  to 
trustees  on  trusts  for  his  daughters  and  their  families,  and  after 
the  death  of  the  surviving  daughter,  to  sell,  with  power  to  give 
receipts.  The  executors  took  a  power  of  sale  for  payment  of 
debts,  and  could  have  insisted  on  a  conveyance  of  the  legal 
estate.  The  V.-C.  held  that  the  reasonable  construction  of  the 
particular  will  was,  that  as  soon  as  the  time  came  when  the 
trustees  were  to  exercise  their  power,  and  they  did  exercise  it 
accordingly,  the  first  power  ceased.  He  also  said  that  generally 
any  sale  by  trustees  imder  a  power,  prior  to  an  actual  sale  by 
executors,  would  be  effectual :  and  that  in  his  opinion  the 
authorities  had  not  gone  the  length  of  establishing  that  after  an 
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actual  alienation  by  devisees,  the  executors  could  stUl  sell.  Mk 
Dart  (Y.  &  P.  697  et  seq.,  6th  ed.)  points  out  the  difficulty  hef ore 
22  &  23  Vict.  c.  35,  ss.  14-18,  of  accepting  titles  depending  on 
■wills  which  contain  charges  of  debts  and  devises  of  the  estates  to 
other  persons  beneficially.  He  says  that  it  had  been  the 
practice  to  accept  titles  from  the  devisee  alone,  without  requiring 
evidence  of  the  debts  having  been  paid  or  causing  the  executors 
to  concur  ia  the  conveyance.  Recent  decisions,  however,  had 
tended  to  raise  a  very  serious  question  as  to  whether  this  practice 
had  not  been  erroneous,  and  as  to  whether  the  sale  should  not 
have  been  by  the  executors,  or  at  any  rate  with  their  concurrence : 
even  the  efficacy  of  their  concurrence  had  been  doubted  by  many 
practitioners,  upon  the  ground  that  the  power  of  the  executors 
to  sell,  if  it  existed,  was  a  collateral  power,  and  incapable  of 
being  released. 

The  implied  power  of  executors  to  sell  real  estate  before  the 
statute  was  merely  an  equitable  power  :  the  question,  so  far  as 
cases  of  that  kind  are  concerned,  would  generally  be  one  of 
equities  :  and  it  seems  that  after  a  bond  fide  sale  by  a  devisee,  the 
Court  would  not  give  efEect  to  any  attempted  sale  by  executors 
(Sodhimon  v.  Qwmw,  1  J.  &  H.  303";  Storry  v.  Walsh,  18  B. 
659)  :  the  difficulty  would  be  to  decide  whether  the  equity  of 
the  purchaser  for  value  is  better  than  that  of  the  creditors,  whose 
claims  could  not  be  affected  by  any  release  or  laches  on  the  part 
of  the  executors :  if,  however,  the  purchaser  gets  the  legal  estate, 
it  seems  the  better  opinion  that  the  Court  would  not  interfere  to 
deprive  him  of  it.  Mr.  Dart  (699)  says  that  in  cases  not  within 
22  &  23  Yict.  c.  35,  it  will  still  be  a  wise  precaution  for  a 
purchaser  from  a  devisee  to  satisfy  himseH  that  all  the  debts 
have  been  paid,  or  to  require  the  executors  to  authorize  the 
proposed  payment  of  the  purchase-money  to  the  vendors  ;  and, 
if  the  power  be  one  that  authorizes  the  disposition  of  the  legal 
estate,  the  sale  should  be  made  by  the  executors — as  if  a  devise 
be  that  a  man  shall  sell  certain  land  and  the  person  autho- 
med  levies  a  fine,  or  executes  a  feoffment,  or  releases  all  his 
right,  yet  he  may  afterwards  sell  the  land  (Sug.  Pow.  49,  citing 
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Digge's  case) ;  and  the  donee  of  such  a  power  could  not  disclaim 
before  the  Conveyancing  Acts  (Sug.  Pow.  50  ;  and  see  Co.  Litt. 
342  b,  Butler's  note  iii.). 

2.  Before  the  1st  of  January,  1882,  all  powers,  other  ah  powers, 
than  powers  collateral  and  powers  coupled  with  a  iTterai  and 
trust  or  duty,  and  since  the  1st  of  January,  1882,  aTru^t^ray 
all  powers,  other  than  powers  coupled  with  a  trust  or  destroyed. 
or  duty,  may  be  suspended  or  destroyed,  either 
wholly    or    in    part,    by    the     donees    thereof 
(Sug,  Pow.  82  ;  Conveyancing  Act,  1882,  s.  6). 

"  There  is  a  diversity  between  such  powers  or  authorities  as 
are  only  to  the  use  of  a  stranger  and  nothing  for  the  benefit  of 
him  that  made  the  release,  and  a  power  or  authority  which 
respecteth  the  benefit  of  the  releasor,  as  in  the  usual  powers  of 
revocation ;  when  the  feoffee,  &c.,  hath  a  power  to  alter,  change, 
determine,  or  revoke  the  uses  (being  intended  for  his  benefit)  he 
may  release :  and  where  the  estates  were  before  defeasible,  he 
may,  by  his  release,  make  them  absolute  and  seclude  himself 
from  any  alteration  or  revocation  "  (Co.  Litt.  265  b). 

Every  power  reserved  by  the  grantor  for  his  own  benefit, 
whether  he  has  reserved  an  estate  in  the  land  or  not,  is  an 
interest  which  may  be  released  {Bird  v.  Christopher,  Stiles,  389). 

The  rule  applies  as  well  where  the  power  is  present  as  where  Rule  applies 
it  is  future,  and  to  arise  upon  a  contiagency  [Albany^ s  case,  and  future 
1  Co.  Eep.  110  b) ;  and  to  personal  as  well  as  to  real  estate  P°^^™ ; 
{Noel  V.  Henley,  McCl.  &  T.  302) ;  and  it  is  submitted  that  it 
applies  to  all  cases,  whether  the  donee  be  the  settlor  of  the 
estate  or  not. 

The  rule  applies  to  powers  appendant  and  in  gross.     "  I  to  powers 

.  appendant 

think  that  every  power  reserved  to  a  grantee  for  life,  though  and  in  gross ; 
not  appendant  to  his  own  estate,  as  a  leasing  power,  but  to  take 
efEect  after  the  determination  of  his  own  estate  and  therefore  in 
gross,  may  be  extinguished.     In  respect  of  his  freehold  interest, 
he  can  act  upon  the  estate :  and  his  dealing  with  the  estate,  so 
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to  limited 
powers ; 


to  testamen- 
tary fowera. 


Extinguifli- 
ment  by  deal- 
ings incon- 
sistent with 
exercise ; 


as  to  create  interests  inconsistent  with  tlie  exercise  of  his  power, 
must  extinguish  his  power.  The  general  principle  is  that  it  is 
not  permitted  to  a  man  to  defeat  his  own  grant "  (per  Sir  John 
Leach,  West  v.  Berney,  1  R.  &  M.  431,  435.  The  proposition, 
however,  that  the  power  is  extinguished,  must  be  taken  suhject 
to  the  qualification  stated  in  the  next  rule,  post,  p.  20).  Thus 
where  there  is  a  general  power  of  appointment,  with  remainder 
to  the  use  of  the  donee  in  fee,  a  grant  of  the  fee  extinguishes  the 
power. 

The  rule  applies  to  limited  powers,  e.g.,  powers  in  favour  of  a 
wife  or  children.  Such  powers  cannot  be  called  trusts,  for  the 
alleged  cestuis  que  trust  cannot  compel  their  execution ;  and  as 
it  is  at  the  option  of  the  donee  to  exercise  it  or  not,  any  dealing 
with  the  estate  inconsistent  with  its  exercise  must  determine  the 
option  {Smith  v.  Death,  5  Madd.  371 ;  King  v.  Melling,  1  Vent. 
225 ;  Coffin  v.   Cooper,  2   Dr.  &  Sm.  365 ;  BicMeij  v.    Quest, 

I  E.  &  M.  440)  ;  and  the  release,  if  once  made,  is  absolute  and 
irrevocable.  In  Smith  v.  Flummer  (17  L.  J.  Ch.  145),  real  estate 
was  settled  by  a  marriage  settlement  in  1807  on  husband  and  wife 
successively  for  life,  and  after  their  deaths  to  their  children  as 
they  should  by  deed  jointly  appoint,  and  in  default  of  such 
appointment,  as  the  survivor  should  by  deed  or  will  appoint. 
The  wife  died  without  having  joined  in  any  appointment,  and 
in  1842  the  husband  released  his  power  by  deed,  and  in  1843 
made  a  wiU  purporting  to  exercise  the  power.  The  Y.-C.  held 
that  the  release  was  valid  and  the  will  inoperative  as  an 
exercise  of  the  power. 

The  rule  applies  to  powers  exerciseable  by  will  only,  as  well  as 
to  those  exerciseable  by  deed,  or  by  deed  or  will  (Barton  v. 
Briscoe,  Jac.  603  ;  Horner  v.  Sicann,  T.  &  R.  430  ;  Re  Chambers, 

II  Ir.  Eq.  R.  618 ;  and  see  Palmer  v.  Locke,  15  Oh.  D.  294 ; 
Re  Radcliffe,  RadcVffe  v.  Beioes,  1892,  1  Ch.  227). 

The  powers  to  which  the  rule  refers  may  be  affected  either  by 
dealings  inconsistent  with  their  exercise  or  by  express  or  implied 
release.  A  covenant  or  agreement  not  to  execute  a  power 
operates,  ia  equity,  either  entirely  or  pro  tanto,  as  the  case  may 
be,  as  a  release  of  the  power  {Hurst  v.  Hurst,  16  B.  372 ; 
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Danes  v.  Hiiguem'n,  1  H.  &  M.  730).  And  a  covenant  may 
have  this  effect,  although  it  is  merely  voluntary  {Isaac  v.  Hughes, 
9  Eq.  191 ;  Green  v.  Green,  2  Jo.  &  L.  529 ;  Ee  Chambers, 
11  It.  Eq.  E.  518). 

These  powers  may  be  released,  extinguished,  or  suspended  by  by  express 
express  words  {Cunnynghame  v.  Thurlow,  1  E.  &  M.  436  n. ;  ^piicatioZ 
Smith  v.  HouUon,  26  B.  482),  or  by  implication.  But  although 
a  recital  may  amount  to  an  agreement  to  release,  yet  the  whole 
scope  and  intent  of  the  deed  is  to  be  considered  {Boyd  v.  Petrie, 
7  Ch.  385).  The  concurrence  of  the  mortgagor  in  the  transfer 
of  a  mortgage,  with  the  benefit  of  all  provisoes,  &c.,  and  his 
covenant  to  pay  a  different  sum  on  a  different  occasion,  does  not 
destroy  the  power  of  sale  contained  in  the  original  mortgage 
deed  {Young  v.  Roherts,  15  B.  558).  But  if  there  were  no 
assignment  of  the  powers  and  provisoes  contained  in  the  first 
mortgage,  it  would  be  evidence  of  an  intention  that  they  should 
be  extinguished  {Hid. ;  Curling  v.  Shuttleicorth,  6  Bing.  121 ; 
Cruse  T.  Noicell,  2  Jur.  N.  S.  536,  which  was  a  case  of  sub- 
mortgage, and  a  sale  by  sub-mortgagor  to  sub-mortgagee; 
Stewart  v.  Lord  Donegal,  2  Jo.  &  L.  636).  So,  too,  on  a  disen- 
tailing deed,  the  powers  of  sale,  &c.,  in  the  original  settlement 
may  be  kept  alive  {Re  Wright,  28  Ch.  D.  93 ;  Harrison  v.  Round, 
2  D.  M.  &  Gr.  190).  As  to  the  persons  by  whom  these  powers 
may  be  released  or  extinguished,  see  post.  Chap.  lY. 

Eines  and  recoveries,  which  are  now  abolished  by  3  &  4  Fines  and 
Will.  IV.  c.  74,  and  feoffments,  which  since  8  &  9  Vict.  c.  106,  feoffments. 
s.  4,  have  no  tortious  operation,  prior  to  those  Acts  respectively 
ransacked  the  estate,  and  by  their  force  destroyed  powers,  vested 
in  the  parties  levying  or  suffering  them,  without  reference  to 
their  operation  in  barring  estates  tail.  But  deeds  acknowledged 
under  the  Act  for  Abolishing  Fines  and  Eecoveries  have  an 
innocent  operation  only,  and  do  not  destroy  powers,  except 
where  a  like  deed,  independently  of  the  Act,  would  have 
destroyed  them  (Sug.  Pow.  92) . 

In  Tomlinson  v.  Dighton  (1  P.  W.  149),  it  was  admitted  that 
where  there  was  a  devisee  for  life  with  power  to  appoint  to  her 
children,  the  power  would  be  extinguished  by  fine  {Bid-ley  v. 
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Guest,  1  E.  &  M.  440).  And  in  Saville  v.  Blacl;et  (1  P.  W.  777), 
it  was  held  that  a  tenant  for  99  years,  if  lie  should  so  long  live, 
extinguished  his  power  to  charge  the  estate  with  a  sum  of  money, 
by  joining  in  a  recovery  and  resettlement  of  the  estate. 

Before  the  abolition  of  fines  and  recoveries  (3  &  4  Will.  IV. 
c.  74),  a  married  woman  could  not  release  or  extinguish  a  power 
affecting  real  estate,  except  by  fine  or  recovery.  The  77th 
section  of  the  Act  enabled  her  to  do  so  by  deed  acknowledged, 
with  the  concurrence  of  her  husband,  subject  to  the  qualification 
imposed  by  sect.  78  as  to  property  which  she  was  restrained 
from  anticipating ;  and  Malins'  Act  (20  &  21  Yict.  c.  57) 
enabled  her  in  the  same  manner  to  release  powers  affecting 
reversionary  personal  estate,  where  she  was  not  restrained  from 
anticipation.  It  is  submitted  that  it  was  always  competent  to 
her  to  release  her  power  over  personalty  vested  in  possession,  and 
that  she  may  now  by  deed  unacknowledged  release  her  power  over 
any  property,  whether  real  or  personal,  and  whether  in  possession 
or  reversion,  and  whether  she  is  restrained  from  anticipation  or 
not,  under  the  provisions  of  the  Conveyancing  Act,  1881, 
sect.  52.  The  word  "  person  "  ia  the  Act  includes  females  as 
well  as  males  (13  &  14  Yict.  c.  21,  s.  4) ;  and  it  appears 
impossible  to  say  that  a  married  woman  is  not  accurately 
described  as  a  female  person.  The  Married  Women's  Property 
Act,  1882,  appears  not  to  touch  the  question. 

It  is  submitted  that  a  restraint  on  anticipation  cannot  affect 
the  married  woman's  capacity  to  release  her  power;  it  is 
difiicult  to  see  why  a  veto  on  alienation  to  a  limited  extent 
should  prevent  the  release  and  extinguishment  of  the  capacity 
of  alienation  by  power  so  far  as  permitted. 

In  Heath  v.  Wickham  (5  L.  E.  Ir.  285),  under  a  separation 
deed  lands  in  Ireland  were  vested  in  trustees  upon  trust  to  pay 
the  rents  to  a  married  woman  during  her  life  for  her  separate 
use,  without  power  of  anticipation,  and  after  her  death  to  the 
use  of  such  persons  as  she  should  appoint  by  will.  The  Court 
of  Appeal  held  that  under  the  Irish  Fines  and  Eeooveries  Act, 
sect.  68  (which  is  the  same  as  sect.  77  of  the  English  Act,  with 
the  addition  of  the  word  "  disclaim  "),  the  married  woman  could 
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by  deed  acknowledged  release  this  power,  notwithstanding  the 
restraint  on  anticipation  of  her  life  estate.  Y.-C.  Ohatterton 
had  held  that  the  69th  section  of  the  Irish  Act,  which  provides 
that  the  powers  of  disposition  given  by  sect.  68  shall  not  enable 
a  married  woman  to  dispose  of  lands  or  any  estate  therein  where 
the  settlement  or  other  instrument  under  which  she  may  be 
entitled  to  the  same  shall  contain  a  valid  restriction  against  the 
anticipation  thereof  by  such  married  woman,  prevented  a  release 
of  the  power  under  sect.  68.  But  the  Court  of  Appeal  con- 
sidered that  the  Act  only  prevented  a  married  woman  from 
anticipating  her  o'w^  enjoyment  of  the  property  subjected  to 
the  restraint,  and  that  sect.  69  does  not  qualify  the  preceding 
section,  except  as  to  the  actual  estate  or  interest  which  is  itself 
covered  by  the  restriction  (see  p.  308).  It  will  be  observed  that 
the  phraseology  of  the  Irish  Act  differs  from  that  of  sect.  78  of 
the  English  Act;  but  Lord  Lyndhurst,  in  Baggett  v.  Ileux 
(1  Ph.  628),  considered  that  the  two  Acts  meant  the  same  thing ; 
and  that  the  Irish  Act,  which  is  subsequent  to  the  EngKsh  Act, 
explained  that  Act. 

In  the  case  before  the  Irish  Com't  the  power  was  testamentary 
only ;  but  it  is  submitted  that  the  same  reasoning  applies  to  a 
power  of  appointment  by  deed,  e.g.  the  ordinary  power  of 
appointment  in  default  of  issue  in  a  settlement,  by  will  when 
covert,  by  deed  or  will  when  discovert.  It  cannot  be  said  that 
a  release  of  this  power  of  disposing  of  the  property  operates  as 
a  disposition  in  breach  of  the  restraint  on  anticipation  of  the  life 
interest ;  it  is  the  execution  of  the  power,  not  the  release  of  it, 
that  would  operate  as  an  alienation  of  the  estate,  and  even  this 
would  leave  untouched  the  life  estate  which  alone  is  usually 
affected  by  the  restraint ;  (and  see  Re  Onslow,  Plotodcn  v.  Gayford, 
39  Oh.  D.  622). 

It  may  here  be  added  that  husband  and  wife  are  empowered 
to  execute  a  joint  power  of  appointment,  notwithstandiag  that 
they  are  judicially  separated  (20  &  21  Vict.  c.  8o,  s.  26). 

3.  Powers  appendant  are  not  suspended  or  destroyed  by  the  Destruction 
alienation  of   the  particular  estate    to  which  the   power   was  of  particular 
attached,  unless  the  terms  of  the  instrument  creating  the  power  ^s***®- 
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show  that  such  was  the  donor's  intention.  Lord  St.  Leonards'- 
dictum  (Pow.  66)  that  an  alienation  of  the  life  estate  in  all 
cases  prevents  the  exercise  of  a  power  of  leasing  with  the  con-. 
sent  of  the  alienee  must  he  taken  as  overruled,  although  there 
may  he  cases  in  which,  on  the  construction  of  the  instrument,  it 
is  plain  that  the  donor  of  the  power  meant  the  execution  to  he 
confined  to  the  period  during  which  the  donee  possessed  the 
estate  to  which  it  was  appendant.  It  is  of  course  competent  to 
the  creator  of  the  power  expressly  to  declare  that  it  shall  be 
exercised  hy  the  donee  only  while  he  remains  in  unencumhered 
possession  of  the  estate  to  which  the  power  is  appendant.  But 
the  general  rule  may  be  stated  as  follows  : 

A  power  appendant  may  be  exercised,  although 
the  estate  to  which  it  was  appendant  be  gone, 
provided  only  that  such  exercise  does  not  dero- 
gate from  the  previous  grant,  whether  voluntary 
or  by  operation  of  law,  of  the  donee  of  the 
power  [Alexander  v.  Mills,  6  Ch.  124). 

In  that  case  trustees  of  settled  estates  had  a  power  of  sale,  to 
be  exercised  at  the  request  and  direction  of  H.,  the  tenant  for 
life,  who  was  also  entitled  to  the  ultimate  reversion  in  fee.  H. 
made  an  absolute  conveyance  of  all  his  estate  and  interest  for 
value.  It  was  held  that  H.'s  power  to  consent  was  not  extin- 
guished by  the  absolute  alienation  of  his  life  estate,  but  could 
be  still  exercised  with  the  concurrence  of  the  aHenee. 

In  Warburton  v.  Farn  (16  Sim.  625)  the  facts  were  the  same 
as  those  in  Alexander  v.  Mills,  the  only  difference  being  that  the 
power  of  consenting  to  a  sale  was  expressly  reserved,  and  the 
assent  of  the  purchaser  of  the  life  estate  thereby  made  unneces- 
sary. 

In  Long  v.  Eankin  (Sug.  Pow.  895),  tenant  for  life  with 
power  of  leasing  aliened  his  life  estate  by  way  of  security, 
reserving  the  right  to  exercise  his  leasing  power  with  the  con- 
sent of  the  alienees.  The  House  of  Lords  held  that  the  power 
could  be  validly  exercised. 


EXTINGUISHMENT  AND  SUSPENSION  OF  POWERS.  21 

In  Holdsicorth  v.  Goose  (29  B.  Ill),  a  power  of  consenting  to  Bankruptcy, 
a  sale,  similar  to  that  in  Alexander  v.  Mills,  was  held  to  be  not 
extinguished  by  the  bankruptcy  of  the  tenant  for  life,  but  that 
a  good  title  could  be  made  with  the  assent  of  the  bankrupt  and 
his  assignees. 

In  JSisdell  v.  Hammcrsley  (31  B.  255),  the  decision  went  a 
step  farther,  for  the  assignees  in  bankruptcy  had  sold  the  life 
interest,  and  it  was  held  that,  with  the  consent  of  the  persons  in 
whom  such  life  interest  had  vested,  a  good  title  could  be  made ; 
(and  see  Simpson  v.  Bathuvst,  5  Ch.  193 ;  Lord  Leigh  v.  Ash- 
hiirton,  11  B.  470  ;  Leclere  v.  Beaudry,  L.  E.  5  P.  C.  363).  In 
Be  Cooper,  Cooper  v.  Slight  (27  Ch.  D.  565),  funds  were  be- 
queathed to  trustees  on  trust  for  A.  for  life,  and  after  his  death 
for  B.  (an  infant),  and  the  trustees  had  power  to  advance  B. 
a  portion  of  his  share  with  A.'s  consent.  A.  became  bankrupt, 
and  it  was  held  that  the  powers  were  not  extinguished,  but 
could  only  be  exercised  with  the  consent  of  the  trustee  in 
bankruptcy  under  the  direction  of  the  Court  of  Bankruptcy. 

And  as  powers  appendant  are  not  affected  by  the  absolute  Conditional 
alienation  of  the  life  estate  to  which  they  attach,  a  fortiori  they 
are  not  affected  by  a  conditional  alienation  thereof,  as  by  mort- 
gage {Tyrrell  v.  Marsh,  3  Bing.  31 ;   Walmesly  v.  Butterworth, 
5  Sweet's  Bythewood,  168). 

Powers  of  management  are  given  for  the  benefit  of  the  inherit-  Powers  of 
ance;  e.g.,  that  of  leasing,  as  providing  the  means  of  keeping  ° 
the  land  in  a  proper  state  of  cultivation;  that  of  sale,  as 
enabling  the  tenant  for  life  to  dispose  of  outlying  property,  or 
of  the  whole  estate,  if  the  circumstances  of  the  family  prove 
imequal  to  the  luxury  of  a  landed  property.  The  security  of 
the  remaindermen  depends  on  the  conditions  and  qualifications 
imder  which  the  power  is  to  be  executed,  and  not  upon  the 
estate  or  interest  of  the  person  by  whom  it  is  to  be  executed. 
It  appears,  therefore,  to  make  no  difference  whether  the  power 
is  one  of  leasing  or  of  sale ;  in  either  case  it  is  exerciseable 
generally  after  alienation ;  and  a  power  of  appointing  new 
trustees  can  be  exercised  by  the  donee  after  alienation  without 
the  concurrence  of  the  grantee  {Hardaher  v.  Moorhouse,  26  Oh, 
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D.  417).  It  may  here  be  added  ttat  tlie  statutory  powers  given 
to  a  tenant  for  life  by  the  Settled  Land  Act  are  not  capable  of 
assignment  or  release,  and  remain  exerciseable  by  the  tenant  for 
life  after  and  notwithstanding  any  assignment,  by  operation  of 
law  or  otherwise,  of  his  estate  or  interest  under  the  settlement, 
but  without  prejudice  to  the  rights  of  the  assignees  for  value  of 
the  tenant  for  life  (S.  L.  A.  1882,  s.  50). 

4.  The  powers  in  the  cases  cited  in  the  foregoing  paragraph 
were  powers  of  management ;  e.g.,  sale  and  leasing.  The  same 
principles  apply  to  powers  of  appointment,  whether  general  or 
special.  The  donee  cannot  affect  any  prior  alienation  of  his 
own  estate,  whether  by  his  own  act  or  by  law  ;  but  his  power 
remains  operative  so  far  as  it  can  divest,  or  take  effect  out  of, 
any  estate  other  than  the  estate  which  has  been  aliened  [Re 
Spragiie,  Mileij  v.  Cape,  43  L.  T.  236). 

In  Doe  V.  Britain  (2  B.  &  Aid.  93),  lands  stood  limited  to  the 
usual  uses  to  bar  dower  in  favour  of  A.,  the  ultimate  use  beiag 
to  A.  and  his  heirs.  A.  committed  an  act  of  bankruptcy  on 
which  he  was  afterwards  declared  bankrupt,  and  then  executed 
his  power  in  favour  of  the  defendant,  who  had  notice  of  his 
bankruptcy.  The  Court  held  that  the  assignees  in  the  bank- 
ruptcy could  recover  in  ejectment  against  the  appointee,  and 
that  the  power  was  gone.  It  would  probably  now  be  held  in  a 
similar  case  that  the  power  was  not  extinguished,  but  could  not 
be  exercised  by  the  bankrupt  in  derogation  of  the  estate  which 
had  passed  out  of  him  on  the  bankruptcy ;  and  there  seems  to 
be  no  reason  why  under  the  present  law  the  trustee  should  not 
exercise  the  power;  (see  Bankruptcy  Act,  1883,  s.  44,  subs. 
2  (ii.)  ). 

In  Jones  v.  Wiimood  (10  Sim.  150),  an  estate  was  settled  to 
such  uses  as  A.  and  his  wife  should  jointly  appoint,  and  in 
default,  to  the  use  of  A.  for  life,  with  remainder  to  the  use  of 
his  wife  for  life,  with  remainder  to  the  use  of  the  sons  of  A. 
successively  in  tail,  with  remainder  to  the  use  of  the  daughters 
of  A.  as  tenants  in  common  in  tail,  with  remainder  to  the  use  of 
A,  and  his  heirs.  In  1824,  A.  conveyed  aU  his  estate  to  his 
provisional  assignee  under  the  Insolvent  Debtors  Act ;  and  in 
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1828  joined  with  his  wife  in  appointing  under  their  joint  power 
to  trustees  in  fee  in  trust  for  sale.  A  suit  for  specific  perform- 
ance of  a  contract  for  sale  made  hy  the  trustees  was  commenced, 
and  a  case  was  sent  to  the  Court  of  Exchequer  on  two  points, 
viz.,  (1)  whether  the  power  was  destroyed  by  the  conveyance  to 
the  assignee;  and  (2),  if  not,  what  estate  passed  under  the 
appointment  of  1828.  The  Court  certified  that  the  power  was 
not  destroyed,  but  was  well  executed  so  as  to  convey  the  estate 
for  life  of  the  wife  and  the  estates  tail  of  the  children  (p.  156) ; 
or,  in  other  words,  that  the  appointment  defeated  those  estates, 
and  the  appointees  took  the  estate  appointed  to  them  during  such 
time  as  those  estates,  if  not  defeated,  would  have  endured  (8ug. 
Pow.  78).  The  V.-C.  confirmed  this  certificate,  and  decreed 
specific  performance. 

This  case  must  be  taken  to  have  overruled  Badham  v.  Mee  (1  Badham  v. 
M.  &  K.  32 ;  7  Bing.  695).  In  that  case  lands  stood  limited  to  mied. 
the  use  of  A.  for  life,  with  power  to  appoint  to  any  one  or  more 
of  his  sons  in  fee  or  otherwise,  and,  in  default  of  appointment,  to 
the  use  of  his  first  and  other  sons  in  tail,  with  remainder  to  A. 
in  fee.  A.  became  bankrupt,  and  subsequently  appointed  to  his 
eldest  son  in  fee.  The  Court  of  Common  Pleas  and  Sir  John 
Leach  held  the  appointment  bad,  not  because  the  power  was 
extinguished,  but  because  the  particular  limitations  made  by 
the  appointment  could  not  have  been  valid  if  introduced  into 
the  original  deed  creating  the  power — a  ground  which  is 
untenable  (see  10  Sim.  163). 

In  Hole  V.  Escott  (2  Keen,  444 ;  4  M.  &  Cr.  187),  lands  were 
limited  to  the  use  of  the  husband.  A.,  for  life,  with  remainder 
to  trustees  during  the  life  of  A.  to  preserve  contingent  re- 
mainders, with  remainder  (subject  to  a  rent-charge  and  term)  to 
the  use  of  such  children  of  the  marriage  as  husband  and  wife 
should  jointly  appoint,  and,  in  default,  as  the  survivor  should 
appoint ;  and,  in  default,  to  the  use  of  the  issue  of  the  marriage 
living  at  the  death  of  the  survivor;  with  remainder  to  the 
husband  in  fee.  The  husband  became  bankrupt,  and  subse- 
quently he  and  his  wife  appointed.  The  wife  survived  her 
husband,   and  thereupon  the   contingent  remainders    to    the 
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children  failed  for  want  of  a  particular  estate  to  support  them. 
The  joint  appointment  was  consequently  bad,  for  the  only 
estates  under  the  settlement  which  it  could  operate  to  divest,  or 
out  of  which  it  could  take  effect,  were  the  life  estate  and 
remainder  in  fee  of  A.,  and  these  had  passed  to  his  assignee  in 
bankruptcy,  and  could  not  be  affected  by  any  subsequent  dealing 
of  his. 

It  is,  of  course,  clear  that  a  power  of  appointment  is  not 
affected  by  the  bankruptcy  of  any  person  entitled  in  default  of 
appointment ;  e.  g.,  A.'s  power  of  appointment  over  property 
which,  in  default  of  appointment,  is  given  to  B.,  cannot  be 
affected  by  anything  that  B.  can  do  {Lord  v.  Bunn,  2  T.  &  C. 
C.  C.  98 ;  Chambers  v.  Smith,  3  Ap.  Ca.  795 ;  and  see  Be 
Vizard,  1  Oh.  588). 

The  same  principles  apply  to  powers  of  advancement  of 
personal  estate  which,  although  not  technically  appendant,  may 
nevertheless  take  effect  out  of  the  appointor's  life  interest.  A 
tenant  for  life,  who  has  power  to  direct  or  consent  to  advance- 
ments to  his  children  during  his  life  of  the  portions  to  which 
they  will  be  entitled  sifter  his  death,  cannot  after  parting  with 
his  life  estate  direct  or  consent  to  an  advancement,  so  as  to 
prejudice  his  assignee ;  for  that  would  be  to  derogate  from  his 
own  assignment  {Noel  v.  Henley,  M'Cl.  &  T.  302  ;  Nottidge  v. 
Green,  33  L.  T.  220 ;  Cooper  v.  Blight,  27  Ch.  D.  565). 

But  it  has  been  held  to  be  otherwise,  in  the  case  of  a  married 
woman  as  against  her  husband  and  an  assignee  from  herself 
and  her  husband.  In  Whitmarsh  v.  Mobertson  (1  Coll.  570),  A. 
was  entitled  under  a  settlement  to  a  life  interest  in  trust  funds, 
not  settled  to  her  separate  use  ;  and  the  trustees  had  power  with 
her  consent  during  her  life  to  advance  part  of  the  fund,  to 
which  her  four  children  were  entitled  at  her  death.  A.  married 
without  any  settlement,  and  joined  with  her  husband  in  assign- 
ing her  life  interest.  The  trustees  afterwards  advanced  part  of 
the  fund  with  A.'s  consent ;  and  it  was  held  that  the  power  of 
advancement  was  well  executed.  The  correctness  of  this 
decision  seems  open  to  question.  The  wife's  Kfe  interest  vested 
on  her  marriage  in  her  husband,  subject  to  any  equity  to  a 


EXTINGUISHMENT  AND  SUSPENSION  OF  POWERS.  25 

settlement  whicli  she  miglat  estaWisli.  The  ground  of  the 
V.-C.'s  opinion  that  she  could  exercise  her  power  without  and 
against  the  consent  of  her  hushand  does  not  appear.  It  is  true 
that  the  marriage  did  not  interfere  with  the  power,  but  the 
alienation  of  her  interest  caused  by  the  marriage  prevented  her 
exercise  of  it  so  as  to  afPeot  that  interest. 

It  is  submitted  that  a  power  of  advancement  is  suspended  or  Effect  of 
destroyed  by  the  mortgage,  alienation,  or  bankruptcy  of  the  obfectoTsuoh 
object.     The  power  of  advancement  is  merely  a  power  to  make,  V"'"'^^- 
for  the  benefit  of  the  object,  a  payment  in  anticipation  of  the 
portion,    vested   or   contingent,    of    such    object   in    the    trust 
property.     If,  by  reason  of  events  subsequent  to  the  creation  of 
the  power,  the  object  thereof  cannot  become  ultimately  entitled 
to  any  portion  of  the  trust  property,  it  follows  that  nothing  can 
be  paid  to  him  in  anticipation  of  such  portion. 

A  discretionary  power  given  to  trustees  to  pay  or  not  to  pay  Effect  of 
income  to  a  legatee  for  life  determines  by  the  bankruptcy  of  the  on'disore-"'' 
legatee;    and  the  income  vests  in  the  trustee  in  bankruptcy,  tionary- power 

Ox  tirU.S'C663> 

■unless  the  trustees  are  authorized  to  apply  or  accumulate  such 
part  of  the  income  as  they  do  not  pay  to  the  legatee  for  the 
benefit  of  third  persons  {Pierci/  v.  Roberts,  1  M.  &  K.  4 ; 
Snowdon  v.  Daks,  6  Sim.  524j.  If  such  power  authorizes  the 
trustees  to  exclude  the  bankrupt  altogether,  it  is  not  affected  by 
the  bankruptcy;  but  so  much  of  the  property  as  is  actually 
allocated  to  the  bankrupt  vests  in  the  trustee  in  bankruptcy 
{Lord  V.  Bun)),  2  T.  &  C.  C.  C.  98  ;  JEoIines  v.  Fennei/,  3  K.  &  J. 
90  ;  He  Coe,  4  ihid.  199),  and  of.  Re  Coleman,  Henry  v.  Strong, 
39  Ch.  D.  443.  Where,  however,  the  trustees'  power  did 
not  authorize  them  to  exclude  the  bankrupt  altogether,  the 
Court  has  directed  an  inquiry  what  is  proper  to  be  applied  for 
the  benefit  of  the  other  objects  of  the  power,  and  has  given 
the  residue  to  the  trustee  in  bankruptcy  ( Wallace  v.  Anderson, 
16  B.  533 ;  Page  v.  Way,  3  B.  20  ;  Eearslei/  v.  Woodcock,  3 
Hare,  185;  Carr  r.  Living,  28  B.  644;  but  see  contrd,  God- 
den  V.  Crowhurst,  10  Sim.  642,  where  the  Y.-O.  pointed  out 
that  the  power  did  not  authorize  the  exclusion  of  the  bank- 
rupt; see  Re  Landon,  40  L.  J.  Ch.  370).  In  Wallace  v. 
Anderson,  above  cited,  an  account  was  directed  what  amount 
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Lad  been  properly  applied  by  the  trustees ;  and  an  account  was 
directed  against  them  on  that  footing;  and  see  Re  Ashhy, 
Ex  parte  Wre/ord  (1892,  1  Q.  B.  872).  It  is  submitted,  how- 
ever, that  the  question  is,  not  whether  the  power  authorizes 
exclusion  or  not,  but  whether  the  trustees'  discretion  is  absolute 
or  whether  a  trust  is  imposed  on  them  which  they  are  bound  to 
execute.  Assuming  hona  fides,  there  seems  to  be  no  reason, 
upon  the  construction  of  any  of  the  powers  in  the  above-cited 
cases,  why  the  trustees  should  not  have  appointed  a  merely 
illusory  share  to  the  bankrupt ;  and,  if  so,  they  need  now 
appoint  no  share  at  aU  (37  &  38  Yict.  c.  37).  In  such  a  case 
— i.  e.,  where  the  power  is  one  of  appointment  left  to  the 
uncontrolled  discretion  of  the  donee — the  Court  cannot  inter- 
fere. If,  however,  no  discretion  or  a  partial  discretion  only 
be  given,  and  a  trust  created,  the  Court  can,  consistently  with 
principle,  interfere  to  execute  such  trust. 
Does  the  5.  Lord  St.  Leonards  (Pow.  pp.  54 — 56)   cites  the  case  of 

PTfl  n  ^  ax  fl 

term  of  years  Bringloey.  Goodson  (4  Bing.  N.  C.  726),  as  establishing  "that 

po^er  of^        there  is  no  absolute  suspension  of  a  power  of  leasing  by  the 

leasing  ?  grant  of  a  term  of  years  out  of  the  estate  of  the  tenant  for  life ; 

but  that,  although  no  right  is  reserved  by  the  tenant  for  life  to 

execute  his  power  as  between   him  and  his  grantee,  he  may 

exercise  it,  and  if  his  Ufe  estate  is  overreached  by  the  exercise  of 

another  power  in  another  person,  the  grant  by  biTn  shares  the 

same  fate,  and  the  lease  under  his  power,  and  the  estate  imder 

the  other  power,  operate  just  as  if  they  had  been  created  in  that 

succession  by  the  creator  of  the  power." 

Question  6.  It  is  often  a  question  of  some  diiBculty  whether  a  power 

power  is  para-  IS  01  IS  not  paramount  to  an  existing  estate  tail,  and,  accord- 

^tate  tail^'^    ingly?  whether  it  is  destroyed  or  not  by  a  disentailing  deed  or  a 

recovery. 

Such  a  power  is  nothing  more  than  a  modification  of  an  use. 
The  settlor,  instead  of  declaring  the  uses  himself,  directs  that 
another  person  shall  have  a  power  of  declaring  to  what  uses  the 
estate  shall  remain ;  and  when  the  power  is  executed,  it  is  the  same 
thing  as  if  the  settlor  himself  had  declared  the  uses.  If,  therefore, 
there  be  a  limitation  to  the  use  of  A.  for  life,  with  remainder  to  B. 
in  tail,  and  a  power  of  sale  be  given  to  trustees  with  A.'s  consent, 


or  not. 
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the  uses  to  be  declared  by  the  trustees  on  the  execution  of  their 
power  are  to  be  taken  as  if  they  had  been  inserted  in  the  instru- 
ment creating  the  power.  If,  therefore,  B.  were  to  suffer  a 
recovery,  or  to  execute  a  disentailing  assurance  without  A.'s 
concurrence,  the  power  of  sale  would  be  unaffected  thereby 
{Roper  V.  Hallifax,  8  Taunt.  845) ;  the  same  would  be  the  case  if 
a  recovery  was  suffered  or  assurance  executed,  and  the  power 
was  expressly  reserved  (Jlarrison  v.  Bound,  2  D.  M.  &  Gr.  190  ; 
lie  Wright  and  Marshall,  28  Ch.  D.  93)  ;  or  if  it  was  clearly  the 
intention  of  the  parties  that  it  should  be  reserved  {Hill  v. 
Pritchnrd,  Kay,  394).  And  so,  too,  although  the  whole  estate 
of  the  donee  of  the  power  be  conveyed  away,  if  it  be  by  way  of 
resettlement  and  the  prior  uses  are  relimited,  and  the  prior 
powers  of  sale  and  exchange  saved  and  confirmed,  although 
present  powers  of  sale  and  exchange  are  reserved  by  the  new 
settlement  to  different  persons  fSug.  Pow.  71). 

In  the  cases  of  Roper  v.  Hallifax  and  Hill  v.  Pritchard,  the 
power  was  held  to  be  antecedent  and  paramount  to  the  estate 
tail.  It  was  to  be  exercised  in  both  cases  with  the  consent  of 
the  tenant  for  life,  and  therefore  no  act  of  the  tenant  in  tail 
could  bar  the  power.  In  the  former  case  the  tenant  in  tail  only 
was  vouched ;  in  the  latter,  the  tenant  for  life  joined,  but,  on  the 
words  of  the  disentailing  deed,  was  held  not  to  have  intended  to 
give  up  her  power. 

It  appears  that  if  any  case  was  to  arise  in  which  the  power 
was  strictly  a  mere  shifting  use,  Lord  St.  Leonards'  argument 
in  Ropers.  Hallifax  (Sug.  Pow.  901)  would  prevail,  and  it  would 
be  held  to  be  extinguished.  For  example  :  if  A.  were  tenant  in 
tail  in  possession  under  a  settlement  which  contained  a  power 
of  sale  to  trustees,  and  he  acquired  the  fee  by  executing  a  disen- 
tailino-  assurance,  the  power  would  be  gone,  not  only  on  the  above 
ground,  but  also  because  (as  after  stated)  a  power  cannot  exist 
any  longer  than  the  purposes  for  which  it  was  created  require. 

7.  A  power  in  gross  is  independent  of  the  donee's  Powers  in 


estate,  and  may  be  exercised  at  any  time,  as  well 


gross. 
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after  as  during  the  continuance  of  his  interest 
{^Parsons  v.  Parsons,  9  Mod.  464). 

In  Re  Dunne's  Trusts  (5  L.  E.  Ir.  76),  a  testator  left  the 
residue  of  his  property  to  his  childreii  in  certain  proportions, 
the  share  of  M.,  one  of  his  sons,  to  be  subject  as  thereinafter 
provided ;  the  sons'  shares  to  become  vested  at  23,  subject  as 
aforesaid  as  to  M.'s  share.  As  to  M.'s  share,  the  testator 
empowered  his  wife  in  her  uncontrolled  discretion,  by  deed  or  will, 
to  declare  that  M.  should  not  take  more  than  £1,000  for  his 
share ;  and,  in  the  event  of  the  exercise  of  the  power,  he  gave 
the  balance  of  M.'s  share  over.  After  M.  had  attained  23,  his 
mother  exercised  the  power  of  reduction ;  and  it  was  held  a  good 
exercise  of  the  power,  notwithstanding  that  the  share  had  become 
vested. 

The  same  point  may  also  arise  with  reference  to  powers  of 
revocation,  after  portions  have  become  in  terms  vested.  Thus, 
in  Rereshj  v.  Neidand  (2  P.  W.  93),  where  there  was  a  term  to 
raise  portions,  to  be  paid  at  the  daughters'  marriages,  with  a 
power  for  the  father,  with  the  consent  of  the  trustees,  to  revoke 
all  the  uses  of  the  settlement ;  Lord  Macclesfield,  although  not 
deciding  the  case  on  this  ground,  said  (p.  101),  "  With  respect 
to  the  power  of  revocation,  it  is  still  a  subsisting  power,  and 
consequently  suspends  and  prevents  the  portion  from  being  as 
yet  payable,  because  the  father,  by  consent  of  the  trustees,  may 
yet  revoke ;  he  may  revoke  at  any  time  before  the  portion  is 
raised  and  paid;"  (and  see  Sleeman  v.  Magrath,  8  Ir.  Ch.  E.  at 
p.  2Q7,per  Blackburne,  L.  J.). 

But  the  power  may  be  extinguished  by  necessary  implication 
arising  from  the  words  of  the  instrument  by  which  it  is  created 
(Sug.  Pow.  79). 
Wlen  ex-  In  Haswell  v.  Eam-dl  (2  D.  F.  &  J.  456)  a  fund  was  settled 

in  trust  for  the  husband  for  life,  or  until  (amongst  other  things) 
insolvency,  with  remainder  to  his  wife  for  life,  remainder  to 
their  children  or  issue,  as  the  survivor  should  appoint,  and  in 
default,  "  from  and  after  the  several  deceases  of  the  husband 
and  wife,  or  the  sooner  determination  of  the  interests  thereinbefore 
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limited  to  them  respectively,  in  trust  for  the  cMldren  then  living, 
and  the  issue  of  deceased  children  then  living,  the  shares  of  such 
as  should  have  attained  21  to  bo  immediately  paid  and  transferred  to 
them,  and  the  shares  of  such  as  should  not  then  have  attained  the 
age  of  21  years  to  be  immediately  paid  and  transferred  to  them 
on  attaining  that  age."  The  husband's  interest  ceased  through 
his  insolvency,  and  his  wife  afterwards  died.  Lord  Campbell 
(affirming  the  Master  of  the  Rolls)  said  that  ho  quite  agreed  to 
the  position  that  the  husband's  power  of  appointment  was  not 
extinguished  on  his  insolvency.  It  was  a  power  in  gross,  and 
could  have  been  exercised  at  any  time,  not  only  while  his  own 
interest  continued,  but  while  the  interest  of  the  wife  continued. 
But  he  considered  there  was  a  clear  indication  in  the  settlement 
that  the  power  in  question  was  to  be  exercised  while  the  interest 
of  the  husband  or  of  the  wife  continued.  He  was  much  struck 
(apparently)  with  the  question,  what  was  to  be  done  with  the 
fund  untU  appoiutment  ?  It  is  submitted  that  this  is  an  unsatis- 
factory ground  of  decision  ;  the  case,  however,  does  not  profess 
to  limit  the  generality  of  the  rule  above  stated,  and  would 
probably  only  be  followed  imder  circumstances  precisely  similar. 
Lord  St.  Leonards  disapproves  of  it  (Pow.  pp.  261-2). 

In  Wickham  v.  Winy  (2  H.  &  M.  436)  the  subject  of  the  power  Not  extin- 
was  real  estate,  and  the  power  had  been  exercised  after  the  ^""^  ^  ' 
appointor's  estate  had  determined  by  his  bankruptcy.  This 
appointment  was  upheld.  The  devise  was  to  trustees  on  trust  to 
pay  the  rents  and  profits  to  T.  P.  W.  for  life,  or  until  he  should 
become  bankrupt  or  insolvent ;  and  from  and  after  his  decease, 
or  from  and  immediately  after  his  bankruptcy  or  insolvency,  to 
the  use  of  the  children  of  T.  P.  W.  as  he  should  appoint,  and  in 
default  to  all  the  children  equally.  Lord  Hatherley  (then  V.-O.) 
said  that  the  case  of  Hasivell  v.  Haswell  was  peculiar,  but  it 
was  decided  on  the  special  words  of  the  settlement.  The  settle- 
ment, which  related  to  personalty  only,  contained  two  inconsistent 
directions :  one,  that  the  survivor  of  husband  and  wife  should 
have  power  to  appoint  the  fund ;  and  the  other,  that  the  fund 
should  be  paid  over  immediately  the  children  should  attain  21 ; 
and  the  Court  had  to  choose  between  these  two  inconsistent 
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directions.  He  also  distinguislied  the  case  before  Mm  on  the 
ground  that  the  subject-matter  was  real  estate;  but  it  is 
doubtful  if  there  is  any  substantial  distinction  between  cases 
where  realty  and  cases  where  personalty  is  the  subject-matter  of 
the  power. 

In  Re  Stone  (3  I.  E,.  Eq.  621),  a  testator  gave  his  daughter  a 
life  estate  in  landn,  and  devised  them  after  her  death  among  her 
children,  as  she  should  by  deed  or  will  appoint.  He  also 
declared  that  if  his  daughter  should  alien  or  encumber  her  share, 
it  should  go  to  the  persons  next  in  remainder  as  if  she  were 
actually  dead.  She  mortgaged  her  life  estate,  and  subsequently 
executed  her  power  of  appointment.  The  Court  distinguished 
SoHwell  V.  Haswell  on  the  ground  that  the  power  was  exprrasly 
given  to  be  exercised  during  the  continuance  of  the  estates 
given,  that  is,  either  as  of  necessity  during  the  Ufe  estates,  or 
during  the  existence  of  the  estate  otherwise  determinable, 
because  in  very  terms  it  provided,  that  on  the  sooner  determina- 
tion the  property  should  go  as  then  appointed,  to  the  extent 
appointed,  and  otherwise,  as  if  no  appointment  were  made.  In 
the  case  before  the  Court,  the  power  being  expressly  given  ia 
general  terms,  which  could  be  exercised  during  the  entire  life  of 
the  donee,  and  the  exercise  of  which  was  not  by  any  words 
limited  to  the  period  of  her  enjoyment  of  the  estate,  it  was  held 
that  the  mere  acceleration  of  the  estates  in  remainder  did  not 
defeat  that  power. 

In  EeAyhcin  (16  Eq.  o85  ;  21  W.  E.  864),  a  testator  devised 
his  interest  in  certain  colliery  leases  and  lands  to  trustees  on 
trust  (among  other  things)  for  his  son  Herbert  during  life  or 
until  bankruptcy  or  insolvency  ;  and  on  his  death,  bankruptcy, 
or  insolvency,  to  pay  and  apply  the  same  for  all  or  any  of  his 
children  as  he  should  appoint,  and  in  default  for  the  children 
equally.  Y.-C.  Wickens  considered  that  the  power  (which  was 
a  power  to  direct  the  payment  of  the  rents  of  leaseholds  as 
received,  and  which,  so  far,  resembled  Wickham  v.  Wing  more 
nearly  than  Easwell  v.  Harwell)  must  be  considered  as  unaffected 
by  the  insolvency,  and  that  it  was  therefore  a  subsisting  power ; 
(and  see  Be  Kelly,  West  v.  Tunrer,  59  L.  T.  494). 
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On  the  whole,  the  rule  may  be  taken  to  he  as  stated  above  in  Result  of 

C81S6S 

cases  of  powers  in  gross  proper, — i.e.,  powers  relating  to  real 
estate.  And  the  same  rule  may  be  taken  to  apply  to  powers 
extending  over  chattels  real  and  personal  estate,  except  in  a  case 
like  Hasirell  v.  Haswell,  where  there  are  inconsistent  directions. 
The  continued  existence  of  the  power  leads  to  the  inconvenience 
that  persons  may  be  entitled  to  a  vested  interest  in  possession 
subject  to  a  divesting  clause.  It  is  settled  law,  in  the  analogous 
case  of  a  legacy  subject  to  a  divesting  clause,  that  the  legatee  is 
entitled  to  immediate  payment  without  giving  security  to  refund 
if  the  event  happens  upon  which  the  legacy  is  divested  (Roper 
Leg.  864).  But  it  has  not  been  decided  whether  the  same  rule 
applies  to  a  vested  share,  subject  to  be  divested  by  the  exercise 
of  a  power  ;  and  until  the  Courts  shall  have  decided  the  point, 
trustees  cannot  safely  pay  over  a  fund  subject  to  such  a  power. 


8.  A  power  given  to  the  owner  of  a  particular  estate,  Powers  ex- 
whether  appendant  or  m  gross,  is  extinguished  by  by  merger 
his  acquisition  of  the  fee-simple  ( Cross  v.  Hudson, 
3  Bro.  C.  C.  30). 

But  equity  will  interfere  to  effectuate  the  intention  of  the 
parties  in  certain  cases,  by  making  the  iatent  of  the  person  pur- 
porting to  execute  the  power  bear  out  the  disposition  he  has 
affected  to  make  {ibid.). 

In  Mortlock  v.  BuUcr  (10  Ves.  292),  the  power  of  trustees  for 
sale  under  a  settlement  was  at  law  extinguished  by  the  tenant 
for  life's  acquisition  of  the  fee.  Lord  Eldon  said,  that  if  the 
purchaser  had  entered  into  a  contract  with  the  trustees  with  the 
approbation  of  the  tenant  for  life  according  to  the  deed,  the 
contract,  once  entered  into  and  having  bound  the  estate,  should 
be  made  good  by  those  who  had  got  an  interest,  by  the  effect  of 
their  interest,  if  not  by  the  authority  of  the  trustees. 

When  the  owner  of  the  particular  estate  becomes  seised  ia  fee,  When 

,  J.  T.  execution 

the  powers  which  he  possessed  over  that  estate  cannot  be  any  sustained. 
longer  exercised,  not  so  much  on  the  ground  that  they  have 
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Merger  of 
charge. 


become  merged  in  the  fee,  as  because  they  were  not  intended  to 
continue  longer  than  is  required  for  the  purposes  of  the  settle- 
ment ;  it  f olloTS's  therefore  from  this  (as  well  as  from  the  principle 
that  appointments  under  powers  which  fail  shall  be  made  good 
out  of  the  appointor's  estate  in  the  property  appointed),  that  an 
appointment  made  under  a  power  will  be  upheld  in  equity, 
although  the  donee  thereof  has  acquired  the  fee  since  he  made 
the  appointment. 

In  Sinrj  Y.  Leslie  (2  H.  &  M.  68),  estates  were  settled  on  A. 
for  life,  with  remainder  to  B.  for  Hfe,  with  remainders  over  for 
life  and  in  tail,  with  an  ultimate  remainder  to  B.  in  fee ;  the 
settlement  contained  a  power  for  every  tenant  for  life,  either 
before  or  when  he  should  become  entitled  to  the  actual  freehold, 
to  charge  the  estate,  but  any  charge  by  a  tenant  for  Hfe  was  to  be 
inoperative,  unless  he  or  his  issue  afterwards  became  so  entitled. 
B.  by  his  will,  in  exercise  of  that  power  and  of  every  other  power 
enabling  him,  charged  the  estate,  and  disposed  of  his  reversion  ; 
B.  died  without  issue  in  A.'s  lifetime.  The  intermediate  estates 
having  failed,  and  B.  being  entitled  to  the  reversion  in  fee,  the 
charges  were  established  against  his  devisee  out  of  his  estate. 
In  the  events  that  happened,  B.'s  power  never  arose ;  if  he  had 
survived  A.,  still  the  power  would  not  have  been  in  existence,  for 
he  wotdd  have  had  the  fee. 

In  the  converse  case,  when  a  power  of  charging  has  been 
exercised  in  favour  of  an  object  who  afterwards  becomes  entitled 
in  fee,  the  charge  will  merge,  unless  the  person  entitled  to  it 
keep  it  alive ;  but  he  will  be  presumed  to  intend  to  keep  it 
alive,  if  it  is  for  his  interest  {ibid. ;  Grice  v.  Shaw,  10  Ha.  76). 


Powers  6X' 
tinct  when 
purposes 
completed. 


9.  A  porver,  whether  appendant  or  in  gross,  is  abso- 
lutely extinguished  "when  all  the  purposes  for 
which  it  was  originally  created  have  ceased  to 
exist  {Wheate  t.  Eall,  17  Ves.  80). 

In  Wolky  v.  Jenkins  (23  B.  53,  aff.  5  W.  E.  281),  the  M.  E. 
said  that  a  power  of  sale  and  exchange  in  a  settlement  ceased  to 
exist  after  the  union  of  the  life  estate  with  the  reversion  in  fee ; 
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that  suoli  a  power  existed  only  for  the  purpose  of  the  settlement, 
and  during  the  time  when  the  uses  of  the  settlement  were  in 
existence. 

But  the  ohjeot  for  which  the  power  is  given  is  in  each  case 
to  be  considered. 

In  Trower  v.  Knightky  (6  Madd.  134),  where  there  was  a 
devise  in  trust  in  undivided  moieties  with  a  power  of  sale  during 
the  continuance  of  the  trust,  and  one  moiety  vested  absolutely,  it 
was  held  that  the  power  of  sale  must  have  been  intended  to 
continue  imtil  there  were  owners  competent  to  deal  with  the 
whole  estate. 

In  WbodY.  White  (4  M.  &  0.  460),  where  the  property  was 
devised  in  fifths,  and  there  was  a  power  of  sale  with  a  direction 
that  it  should  continue  as  to  such  parts,  if  any,  of  the  premises 
as  should  be  subject  to  continuing  trusts,  it  was  held  that  the 
power  had  determined  as  to  one  fifth,  the  trusts  of  which  had 
been  exhausted,  there  being  no  necessity  that  the  power  as 
to  the  one  share  should  continue  in  order  to  preserve  it  for  the 
benefit  of  the  other  shares,  as  in  Trower  v.  Knightleij. 

It  is  to  a  great  extent  a  question  of  intention  in  each  case,  to  Question  of 
be  determined  on  the  construction  of  the  instrument  creating  the  ' 

power,  and  having  due  regard  to  the  rule  against  perpetuities 
[Re  Cotton,  19  Ch.  D.  624).  But,  speaking  generally,  the  power 
subsists,  until  all  the  trusts  are  exhausted  and  the  whole  estate 
is  vested  in  fee  in  possession  in  the  person  or  persons  entitled  : 
and  the  circumstance  that  one  person  is  entitled  to  have  his 
share  of  the  fee  conveyed  to  him,  while  the  trusts  of  the  other 
shares  are  still  subsisting,  does  not  prevent  the  exercise  of  a 
power  of  sale  {Taite  v.  Sicinstcad,  26  B.  526). 

If  the  power  of  sale  is  unlimited  in  point  of  time,  some  limit  tow  far 
must  be  found  in  order  to  avoid  an  infringement  of  the  rule  rulTagaiiSt 
against  perpetuity;  and  this  limit,  in  wills   and  settlements  perpetuity; 
framed  in  the  ordinary  way,  is  the  period  when  the  absolute 
interests  vest  in  possession  {Lantshery  v.  Collier,  2  K.  &  J.  709; 
Sug.  Pow.  859).     But  it  does  not  follow  that  a  power  of  sale  valid  exercise 
which  exceeds  that  period,  if  it  be  limited  so   as  to  avoid  yesting  of 
infringing  the  rule  against  perpetuity,  is  void.     Thus,  a  devise  '^^'^*®- 
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Power 

must  not  be 
repugnant. 


Exercise  of 
power  \>y 
mortgagee 
after  acquir- 
ing title  by 
Statute  of 
Limitations. 
Trust  for  sale 
distinguished 
from  power. 


Disability  of 
beneficiaries 
becoming  so 
by  appoint- 
ment. 


to  trustees  in  trust  for  A.  for  life,  and  after  his  death  for  B.  and 
C,  adults,  with  a  power  of  sale  for  the  purpose  of  division ; 
or  a  devise  to  trustees  to  divide  among  several  adult  persons 
named,  with  a  power  of  sale  for  the  purpose  of  division,  would 
create  a  valid  power;  suhjeot  to  this,  that  it  must  be  exercised 
within  a  reasonable  time  and  before  the  beneficiaries  have  called 
on  the  trustees  to  convey  {per  Jessel,  M.E..,  Peters  y.  Lewes,  Sfc, 
JR.  Co.,  18  Ch.  D.  at  p.  434).  In  He  Cotton  (19  Ch.  D.  624), 
the  devise  was  to  trustees  on  trust  for  the  testator's  widow  for 
life,  with  remainder  for  his  eight  children  equally.  The  will 
contained  elaborate  powers  of  managing,  raising  money  by 
mortgage,  and  of  sale,  during  a  period  commencing  on  the 
death  of  the  testator  and  ending  with  the  expiration  of  twenty- 
one  years  after  the  death  of  the  survivor  of  the  persons  named 
in  his  will.  It  was  held  by  Fry,  J.,  that  the  power  could  be 
exercised  after  the  death  of  the  widow  and  after  all  the 
children  had  attained  twenty-one. 

It  is  conceived,  however,  that  a  mere  power  to  B.  to  sell  an 
estate  devised  to  A.,  an  adult,  in  fee  would  be  repugnant  and 
void,  on  the  principles  laid  down  in  Saunders  v.  Vautier,  Cr.  & 
Ph.  240  ;  (and  see  Be  Eosher,  26  Ch.  D.  801). 

A  mortgagee  who  has  been  in  possession  for  a  period  long 
enough  to  give  him  an  absolute  title  to  the  fee  imder  the 
Statute  of  Limitations,  can  still  sell  under  the  power  of  sale  in 
his  mortgage  (Re  Alison,  Johnson  v.  Mounsey,  11  Ch.  D.  284). 

The  case  of  a  trust  for  sale  must  be  distinguished  from  the 
case  of  a  mere  power.  A  trust  is  imperative,  and  changes  the 
nature  of  the  estate ;  and  the  beneficiaries  are  entitled  only  to 
a  share  of  the  proceeds,  not  to  the  estate  itselE  {Biggs  v.  Peacock, 
20  Oh.  D.  200 ;  22  iUd.  284 ;  Be  Tweedie,  27  Ch.  D.  315). 
Such  trusts  have  never  been  considered  obnoxious  to  the  rule 
against  perpetuities  {ibid.). 

It  makes  no  diSerence  that  the  interests  of  the  persons  whose 
disability  occasions  the  need  of  using  the  power  arise  by  virtue 
of  an  appointment  made  in  execution  of  a  power  in  the  original 
instrument,  and  were  not  contained  in  such  original  instrument. 
In  such  a  case  the  limitations  under  the  appointment  are  to  be 
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considered  as  if  they  had  been  inserted  in  the  original  settle- 
ment. 

In  lie  Broimi  (10  Eq.  349),  lands  were,  by  marriage  settle- 
ment, conveyed  to  the  use  of  trustees  and  their  heirs  upon 
trusts  for  the  husband  and  wife  for  life,  and  in  default  (which 
happened)  of  children  of  the  marriage,  for  the  children  of  A.  as 
the  wife  should  appoint.  The  settlement  contained  the  usual 
power  of  sale.  The  wife  appointed  to  the  trustees  and  their 
heirs  upon  trust  (subject  to  the  life  estates)  as  to  four-fifths  for 
B.,  C,  D.,  and  E.,  four  of  the  five  children  of  A.,  and  their 
heirs  as  tenants  in  common,  and  as  to  one-fifth  for  F.,  the  fifth 
child  of  A.,  for  life  with  remainder  over.  E.  was  of  unsound 
mind,  not  so  found.  B.,  C,  D.,  E.,  and  E.  were  all  in  esse  at 
the  date  of  the  settlement,  and  were  still  living,  and  all  except 
F.  siii  Juris.  V.-C.  James  said :  "  There  is  great  force  in  the 
argument  that  directly  the  property  gets  into  the  hands  of 
persons  who  are  able  to  dispose  of  it  absolutely,  the  power  of 
sale  must  be  gone.  It  is  Hke  the  case  of  a  power  which  is 
destructible  directly  the  property  vests  in  a  tenant  in  tail  in 
possession,  who  can,  if  he  pleases,  dispose  of  the  whole  estate. 
But  I  must  consider  the  limitations  under  this  appointment  as 
if  they  had  been  inserted  in  the  original  settlement.  That  is  a 
safe  general  rule  to  act  upon,  and  it  must  be  carried  out 
whether  for  good  or  for  evil.  If  they  had  been  inserted  in  the 
original  settlement,  I  think  there  is  sufficient  authority  to  show 
that  as  long  as  there  is  a  settled  estate  in  any  part  of  the 
property  subsisting,  so  long  does  the  power  remain  in  exist- 
ence." 

10,  A  power  is  not  necessarily  extinguished  by  having  Power  not 
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been  once  exercised ;  but  may  be  exercised  by  extinct  by 
different  appointments  at  different  times.  cised. 

Some  powers  from  their  nature  are  necessarily  exhausted  by  a  Powers  of 
single  execution  :  e.g.,  a  power  of  sale,  where  the  whole  subject-  jointuring. 
matter  of  the  power  is  removed  by  the  execution  of  the  power 
from  the  operation  thereof.      Others  are    necessarily  to    be 
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Power  exer- 
ciseable  "at 
any  time." 


Power  of 
appointment 
among" 
children. 


Primary  and 

secondary 

power. 


Power  to 
lend  money. 


exercised  from  time  to  time,  as  occasion  shall  arise :  e.  g.,  it  has 
never  been  doubted  that  a  power  of  leasiag  maybe  so  exercised ; 
and  it  has  been  held  that  a  power  to  jointure  may  be  exercised 
in  favour  of  the  same  wife  at  different  times,  provided  that  aU 
■  the  executions  taken  together  do  not  exceed  the  limits  of  the 
power  {Zouch  v.  WooMon,  2  Burr.  1136  ;  Eervey  v.  Hervey, 
1  Atk.  560). 

In  Digges'  case  (1  Co.  Eep.  173),  Christopher  Digges  had 
power  "  at  any  time  during  his  life,"  with  certain  consents,  to 
revoke  certain  uses.  It  was  resolved  that  he  might  revoke  part 
at  one  time  and  part  at  another,  and  so  of  the  residue,  until  he 
had  revoked  all :  for  the  words  "  at  any  time "  amount  to  as 
much,  and  are  as  if  he  had  said  "  from  time  to  time  as  often  as 
he  shall  think  good."  As,  if  a  man  leases  twenty  acres  of 
wood,  and  grants  that  the  lessee  may  fell  the  timber  trees  at  any 
time  during  the  term,  he  may  fell  part  at  one  time  and  part  at 
another;  (and  see  Co.  Litt.  237  a). 

A  power  of  appointment  among  children  need  not  be  exer- 
cised lino  Jiatit ;  but  the  property  may  be  appointed  at  intervals 
as  the  exigencies  of  the  family  require.  The  very  object  of 
such  a  power  is  to  provide  for  such  exigencies  as  they  occur 
{Cuninghame  v.  Anstruther,  L.  H.  2  So.  &  D.  223).  In  Doe  v. 
Milhorne  (2  T.  E.  721),  a  power  to  an  executrix  to  give  a 
daughter  "what  proportion  she  shall  think  fit"  was  held 
exerciseable  at  different  times.  It  makes  no  difference  that  the 
power  is  not  exclusive,  and  that  the  first  appointment  (not 
exhausting  the  fund)  does  not  give  a  share  to  every  object 
of  the  power  {Wilson  v.  Piggott,  2  Yes.  354;  Bristow  v.  Ward, 
ibid.  336). 

And  where  there  is  a  primary  power  and,  ia  default  of  execu- 
tion thereof,  a  secondary  power  (c.  g.,  a  joint  power  in  husband 
and  wife,  and,  in  default,  a  power  to  the  survivor),  a  partial 
execution  of  the  primary  power  does  not  prevent  the  exercise  of 
the  secondary  power  {Mapleton  v.  Mapkton,  4  Dr.  515 ;  over- 
ruling Simpson  v.  Paul,  2  Ed.  34). 

In  Versturme  v.  Gardiner  (17  B.  338),  a  power  to  trustees  to 
lend  from  time  to  time  any  sum  or  sums  not  exceeding  £2,500 
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to  the  tenant  for  life  was  held,  not  to  be  exhausted  by  one  loan 
of  the  whole ;  but  after  repayment  the  trustees  could  lend  the 
money  again.  And  in  Webster  v.  Boddiiigton  (16  Sim.  177), 
where  the  power  was  to  lend  any  sum  or  sums  not  exceeding 
£30,000,  and  the  trustees  lent  £20,000,  it  was  held  that  they 
might  afterwards  lend  the  residue ;  (but  see  Brown  v.  Nishett,  1 
Cox,  13).  In  JTraiitzcke  v.  Robinson  (11  L.  E,.  Ir.  500)  trustees 
of  a  settlement  had  power,  at  the  request  of  A.,  to  raise  any 
sum  not  exceeding  £1,000,  and  to  pay  it  to  her.  The  trustees 
raised  and  paid  £310  ;  and  it  was  held  that  they  could  after- 
wards raise  and  pay  over  the  balance;  (and  see  Sarrold  v. 
Sarrold,  3  GifE.  192).  In  Child  v.  Child  (20  Beav.  50)  trustees 
were  empowered  to  lend  part  of  the  trust  funds  to  the  husband 
with  the  consent  of  the  wife ;  she  consented  to  an  immediate 
loan,  and  the  trustees  lent  and  took  a  covenant  from  the 
husband  to  repay  it  at  the  end  of  six  months ;  the  money  was 
not  called  in,  and  the  husband  became  bankrupt :  the  trustees 
were  held  not  to  be  liable. 

If  the  power  be  alternative — e.  g.,  to  raise  money  by  sale  or  Alternative 
mortgage — it  is  submitted  that  the  exercise  of  the  power  of  tyTaleor^^^ 
mortgaging   does    not    preclude  the    donee  from    afterwards  mortgage, 
exercising  the  power  of  sale  in  order  to  pay  ofE  the  mortgage 
[Omerod  v.  Hardman,  5  Yes.  722,  732) ;    but  this  has  been 
doubted  {Palk  v.  Lord  Clinton,  12  Yes.  48). 

A  power  to  advance  money  towards  effecting  the  promotion 
of  a  beneficiary  in  the  army  was  extinguished  by  the  abolition 
of  purchase  {Re  Ward,  7  Ch.  App.  727).  But  a  power  in  a 
settlement  to  withdraw  funds  and  lay  them  out  in  the  purchase 
of  a  trade  for  the  benefit  of  the  husband  and  wife  was  held 
exerciseable  after  the  death  of  one  for  the  benefit  of  the  survivor 
{Boorhj  V.  Arnold,  18  W.  E.  540).  A  power  of  advancement 
exerciseable  during  minority  of  course  ceases  when  the  object 
attains  21  {ClarJ^e  v.  ffogg,  19  W.  E.  617).  It  is,  however,  a 
question  of  construction  in  each  case,  and  in  Bride  v.  Fooks 
(2  Beav.  430)  the  power  of  advancement  was  held  exerciseable 
after  21,  although  the  powers  of  maintenance  and  education 
were  not ;  (and  see  Re  Breed,  1  Ch.  D,  226), 
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A  power  may  jj^  ^  powcr  maj  co-exist  with  the  fee  (Sug.  Pow. 

the  fee  in 
freeholds ; 


and  copy- 
holds. 


93). 


If  a  man  limits  his  estate  to  sucli  uses  as  lie  shall  appoint, 
and  in  the  meantime  and  until  such  appointment  to  the  use  of 
himself  and  his  heirs,  the  fee  simple  continues  to  reside  in  the 
settlor,  sutject  to  be  divested  by  an  exercise  of  his  power  of 
appointment  (Co.  Litt.  216  a,  note;  MaundrellY. Maundrell,  10 
Ves.  246). 

In  Glass  v.  Eichardson  (9  Ha.  698 ;  2  D.  M.  &  G-.  658),  the 
question  was  whether,  under  a  devise  of  copyholds  to  such  uses 
as  A.  and  B.  should  appoint,  and  subject  to  and  until  such 
appointment  to  A.  and  B.  in  fee,  A.  and  B.  could  make  a  title 
to  a  purchaser  without  being  admitted.  It  was  held  that  they 
could,  and  specific  performance  was  decreed.  The  defendants 
contended  before  the  Vice-ChanceUor  that  in  the  case  of  free- 
holds, the  co-existence  in  the  same  party  of  the  fee  and  of  the 
power  to  appoint  the  fee  depended  whoUy  on  the  Statute  of 
Uses  ;  and  that,  the  Statute  of  Uses  not  applying  to  copyholds, 
the  power  and  fee  could  not  co- exist.  But  this  argument 
assumed  that,  in  the  case  of  copyholds,  the  power  and  the  fee 
could  co-exist,  which  could  not  be  the  case,  at  aU  events  before 
admittance,  as  the  devisee  takes  no  estate  until  admittance  ;  and 
to  adopt  this  argimient  would  be  to  apply  to  estates  not  in  any 
manner  affected  by  the  Statute  of  Uses  doctrines  and  doubts 
affecting  conveyances  of  estates  operating  imder  that  statute, 
and  which,  after  what  f eU  from  Lord  Eldon  in  Maundrell  v. 
Maundrell,  the  Vioe-Ghancellor  felt  warranted  in  saying  never 
had  any  solid  foundation. 


Effect  of 
divorce  on 
exercise  of 
powers. 


12.  Dissolution  of  marriage  by  the  Court  does  not 
extiaguish  a  settlement  made  on  the  marriage,  or 
any  of  the  powers  therein  {Burton  v.  Sturgeon, 
2  Ch.  D.  318 ;  Fitzgerald  v.  Chapman,  1  Ch.  D. 
563 ;    overruling   Jessop  v.   BluTie,   3   Giff.  639 : 
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Swift    V.  Wenman,    10    Eq.    15,    and   Fussell  v. 
Dowding,  14  Eq.  421). 

The  Court  of  Chancery  had  no  jurisdiction  to  deprive  an  No  eflfect  in 
adulteress  whose  marriage  had  been  dissolved  of    any  benefit      ^'^°^'^- 
under  a  settlement  made  on  the  marriage  {Evans  v.  Carrington, 

2  D.  F.  &  J.  481).  There  is  no  total  failure  of  consideration, 
nor  does  our  law  inflict  forfeiture  as  a  penalty  of  adultery; 
although  by  the  Statute  of  Westminster  the  Second  (13  Edw.  I. 
st.  1,  c.  34)  an  adulteress  forfeits  her  dower,  a  husband  does  not 
by  adultery  forfeit  his  estate  by  curtesy  nor  the  wife  her 
jointure  {Be  Walker,  LI.  &  Gr.  temp.  Sug.  326). 

It  is  suggested  that  a  decree  of  nullity  should  stand  on  a  Ntdlity  and 
different  footing.  The  decree  of  divorce  declares  the  marriage  tingSshed." 
dissolved :  the  decree  of  nullity  declares  it  nuU  and  void ;  and 
such  a  marriage  is  absolutely  void  ab  initio,  and  not  merely 
voidable ;  (see  Elliotts.  Gtirr,  2  PhiUim.  19 ;  and 5  &  6  Will.  lY. 
c.  64).  In  cases  where  the  marriage  is  either  void  ab  initio, 
or  is  declared  void,  any  settlement  made  in  consideration  thereof 
has  a  consideration  that  is  either  illegal  or  has  failed,  and  ought 
not,  therefore,  to  be  upheld.  It  must,  however,  be  admitted 
that  the  power  to  vary  settlements  which  is  conferred  by  22  & 
23  Vict.  c.  61,  s.  5  {see  infra),  is  opposed  to  this  view;  (see 
Langworthy  v.  Langworthy,  11  P.  D.  85  ;  Robinson  v.  Dickenson, 

3  Euss.  399  ;  Chapman  v.  Bradley,  33  B.  61 ;  4  D.  J.  &  S.  71 ; 
Bond  v.  Walford,  32  Ch.  D.  238). 

A  judicial  separation  does  not  affect  the  capacity  of  husband  Judioial  sepa- 
and  wife  to  execute  joint  powers  (20  &  21  Yict.  c.  85,  s.  26).       no  effect. 
By  22  &  23  Yict.  c.  61,  s.  5,  it  is  enacted :  "  The  Court,  after  22  &  23  Vict. 

.  .  0   61   s.  5. 

a  final  decree  of  nullity  of  marriage  or  dissolution  of  mar-  '  '  '  " 
riage,  may  inquire  into  the  existence  of  ante-nuptial  and  post- 
nuptial settlements  made  on  the  parties  whose  marriage  is  the 
subject  of  the  decree,  and  may  make  such  orders  with  reference 
to  the  application  of  the  whole  or  a  portion  of  the  property 
settled,  either  for  the  benefit  of  the  children  of  the  marriage  or 
of  their  respective  parents,  as  to  the  Court  shall  seem  fit."   The 
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Act,  it  will  be  seen,  extends  to  cases  of  nullity  as  well  as  of 
diToree  (see  Langicorthy  v.  Langicorthy,  H  P.  D.  85). 
Extent  of  The  Court  has  declined  to  interfere  with  a  power  of  appoint- 

the  Court.       ment  among  children,  vested  in  the  wife  {Davies  v.  Danes,  37 
L.  J.  P.  &  M.  17 ;  Sea  tie  v.  Seaf/e,  30  ibid.  216);  and  in  Hope 
T.  Sqpe  (L.  E.  3  P.  &  D.  226)  the  Court  douhted  whether  the 
section  authorized  an  iaterferenee  with  the  power  of  appointing 
new  trustees.     But  in  Jfaudslai/  t.  Maudslay  (2  P.  D.  256)  the 
Judge  Ordinary  varied  the  power  of  the  guilty  party  of  ap- 
pointiQg  new  trustees,  and  his  interest  in,  and  power  of  appoint- 
ment over,  the  fund  brought  into  settlement  by  the  innocent 
party;  (see,  too,  Opi)enheim  v.  Oppenheim,  9  P.  D.  60). 
Issue  neces-         The  Court  had  no  jurisdiction  to  interfere  under  the  Act 
Court  juris-     above  referred  to,  unless  there   was  issue   of    the  marriage 
tte  ^tirai.^'^   living  at  the  date  of  the  application  to  the  Court  {Graham  v. 
Graham,  L.  E.  1  P.  &  D.  711 ;   Corrance  v.  Corrance,  ibid.  495). 

41  &  42  Vict.  But  it  is  now  enacted  by  41  &  42  Yict.  c.  19,  s.  3,  that  the 

'  ■  ■  Court  may  exercise  the  powers  vested  in  it  by  22  &  23  Vict, 
c.  61,  s.  5,  notwithstanding  that  there  are  no  children  of  the 
marriage.  In  Ansdell  v.  Amdell  (5  P.  D.  138),  the  decree  nisi 
was  made  before,  the  decree  absolute  after,  the  Act  came  into 
force ;  and  the  Act  was  held  to  be  retrospective ;  (but  see 
Yglesias  v.  Yglesias,  i  P.  D.  71,  where  the  head-note  appears  to 
be  inaccurate). 
Powers  of  The  powers  of  the  Court  under  these  statutes,  and  the  prin- 

Court  and  . 

principles  of  ciples  On  which  such  powers  should  be  exercised,  have  been  fully 
considered  in  the  recent  case  of  Wigney  v.  Wigney  (7  P.  D.  177 ; 
ibid.  228).  The  Court  of  Appeal  held  that  the  conduct  of  the 
parties  might  properly  be  taken  into  consideration  in  determin- 
ing the  provision  to  be  made  for  them  respectively ;  and  that 
the  judge  had  an  absolute  discretion  as  to  the  provisions  to  be 
made.  But  they  made  provision  for  the  payment,  out  of  the 
income  given  to  the  wife,  of  the  unsecured  debts  incurred  by 
the  husband  for  the  joiut  establishment ;  and  also  preserved  the 
rights  of  the  husband's  mortgagees  prior  to  the  presentation 
of  the  petition  for  divorce,  which  had  been  preserved  by  the 
President  in  his  order.    In  the  second  case  (7  P.  D.  228),  the 


their 


exercise. 
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President  uplield  a  charge  given  hj  the  guilty  husband  to  his 
solicitors  on  the  day  on  which  the  divorce  petition  was  heard. 
The  decision  was  based  on  general  principles  affecting  the  mode 
of  exercising  the  discretion  of  the  Court  (p.  232) ;  hut  the 
judge  expressed  his  opinion  that  he  had  the  power,  if  he  thought 
fit,  to  affect  the  rights  of  the  mortgagees. 

On  the  cases  as  at  present  decided,  it  may  be  taken  that  the  Result  of  the 
Court  wiU  not  affect  by  its  order  the  rights  of  third  persons,  the  point, 
created  before  the  presentation  of  the  petition,  or  possibly  before 
the  decree  nisi ;  and  it  is  submitted  that,  notwithstanding  the 
dictum  of  the  President  in  Wigney  v.  Wigiiey,  above  mentioned, 
it  is  still  open  to  question  whether  a  sale  or  mortgage,  made  or 
created  before  the  presentation  of  the  petition  to  vary  (which 
cannot  be  until  after  the  decree  absolute),  can  be  impeached  or 
set  aside  by  the  Court.  The  President  decided  in  the  last- 
named  case  that,  until  the  presentation  of  the  petition  to  vary, 
there  was  no  Us  pendens ;  and  if  this  be  so,  it  is  submitted  that 
there  is  nothing  to  affect  or  bind  a  purchaser,  and  that  the 
analogy  of  assignments  of  personalty  by  a  prisoner  before 
conviction,  which  was  relied  on  in  the  argument,  is  complete ; 
(see,  too,  Paul  v.  Paul,  L.  E.  2  P.  &  D.  96). 

It  may  here  be  added  that  the  provisions  of  the  Divorce  Act  Power  in 
(20  &  21  Vict.  c.  85,  s.  57),  enabling  divorced  persons  to  marry  children  exer- 
again,  and  which  may  be  thought  to  authorize  the  re-marriage  ^^.^^^''l^  ^^^^ 
of  the  parties,  have  been  held  not  to  prevent  the  donee  of 
a  power  of  appointment  in  default  of  children  from  exercisiug 
the  power  so  as  to  acquire  an  immediate  right  of  payment,  after 
decree  for  divorce,  in  a  case  where  there  was  no  child  of  the 
marriage  {Bond  v.  Taylor,  2  J.  &  H.  473). 


13.  A  decree  for  administration  does  not  extinguish  Effect  of 

administra- 

or  suspend  powers  affecting  the  property  to  which  tioii  decree. 
the  action  relates ;  but  powers  of  management,  as 
distinguished  from  powers  of  appointment,  can 
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be  exercised  thereafter  only  with  the  sanction  of 
the  Court. 

The  donee  of  the  power  appoints,  and  the  Court  sanctions  or 
disapproves  {Re  Gadd,  23  Oh.  D.  134). 

Powers  of  management — e.  g.,  powers  of  sale,  leasing,  invest- 
ment, and  appointment  of  new  trustees — cannot,  after  decree, 
he  exercised  without  the  sanction  of  the  Court,  and  the  Court 
will  see  that  they  are  properly  exercised.  This,  however,  does 
not  apply  to  the  statutory  power  of  sale  given  to  a  tenant  for 
life  by  the  Settled  Land  Act  {Cardigan  v.  Curzon-Howe,  30  Ch. 
D.  531).  But  powers  of  appointment—*,  e.,  powers  that  are 
arbitrary  as  to  their  execution  or  non-execution,  and  which 
affect  the  distribution  (not  the  management)  of  property— are 
exerciseable  after  the  institution  of  an  action,  as  well  after 
as  before  decree,  without  the  necessity  of  any  application  to 
the  Court  -{Sillibourne  v.  Newport,  1  K.  &  J.  602).  And  the 
Court  will  not,  as  a  general  rule,  control  the  donee's  dis- 
cretion in  the  exercise  of  powers  of  management  (see  Be 
Gadd,  23  Ch.  D.  134;  Bethell  v.  Abraham,  17  Eq.  24, 
where  the  power  was  one  of  investment;  A.-G.  v.  Clack,  1  B. 
467,  and  Webb  v.  Lord  Shaftesbury,  7  Yes.  480,  in  both  of 
which  the  power  was  to  appoint  new  trustees ;  Cafe  v.  Bent, 
3  Hare,  24-5,  where  the  power  was  to  appoint  new  trustees  and 
invest).  In  Walker  v.  Smallwood  (Ambl.  676),  the  biU  was  by 
creditors  for  the  sale  of  an  estate  to  pay  debts ;  and  all  parties 
had  put  in  their  answers  and  submitted  to  the  jurisdiction. 
The  Court  held  that  the  heir-at-law  or  devisee  was  constituted  a 
trustee  for  the  creditors,  and  had,  by  putting  in  an  answer, 
submitted  to  a  sale  by  the  Court,  and  that  no  sale  could  be 
made  except  by  the  Court.  Mitchekon  v.  Piper  (8  Sim.  64) 
was  a  case  of  payment  of  debts  by  an  executor ;  and  Widdowson 
v.  Buck  (2  Mer.  494),  one  of  investment  by  executors. 

The  principle  is,  that  where  a  power,  which  is  purely  discre- 
tionary, is  given  to  trustees,  the  Court  cannot  exercise  such 
power  or  compel  the  trustees  to  exercise  such  power  in  any 
particular  manner,  but  can  restrain  them  from  exercising  it  in 
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an  improper  manner.  If,  however,  there  is  a  duty  coupled  with 
the  power,  then  the  Court  can  compel  the  trustees  to  perform 
that  duty ;  (see  Nichisson  v.  CocMU,  3  D.  J.  &  S.  622  ;  Oisborne 
V.  Gisborne,  2  App.  Oa.  300 ;  Tempest  v.  Lord  Camoys,  21 
Ch.  D.  571 ;  Ee  Gadd,  23  Oh.  D.  134 ;  Re  Courtier,  34  Oh. 
D.  136). 

The  power  of  appointing  trustees  for  the  purposes  of  the  Power  of 

appointing 

Settled  Land  Act,  1882,  created  by  sect.  38  of  the  Act,  is  given  trustees  under 

to  the  Court,  not  to  the  tenant  for  life  ;  and  the  same  principle,  i882.      ' 

therefore,  does  not  apply  to  appointments  of  trustees  under  that 

section  ;  but  the  Court  exercises  a  judicial  discretion  in  making 

the  appointment.    Thus,  in  Re  Carr  (19  Dec.  1887),  Stu-ling,  J., 

in  chambers,  refused  to  appoint  the  nominees  of  the  tenant  for 

life  where  there  were  trustees  of  the  will  already  existing,  who 

were  ready  and  willing  to  act,  and  against  whom  no  allegation 

was  made  ;  (and  see  Wheelwright  v.  Walker,  23  Ch.  D.  752  ;  Re 

Kemp,  24  ibid.  485  ;  Re  Kmioles,  27  ibid.  707). 

The  decree  does  not  extinguish  the  powers,  but  merely  renders  Effect  of 

dscrGG  on. 

it  necessary  to  obtain  from  the  Court  leave  to  exercise  them ;  necessity  for 
and  it  is  conceived  that,  although  such  leave  ought  to  be  obtained  i^^v™"'^ 
before  exercising  the  power,  yet  it  is  not  a  necessary  condition 
precedent.  In  Graham  v.  Graham  (16  B.  650),  an  appointment 
of  new  trustees  (apparently  after  decree,  though  the  report  is 
not  very  explicit)  without  leave  was  held  not  necessarily  invalid ; 
and  if  the  Court  would  have  authorized  an  expenditure,  had 
application  been  made  to  it,  such  expenditure  wiU  sometimes  be 
allowed  on  passing  accounts  subsequently ;  (see  Brown  v.  Smith, 
10  Ch.  D.  377).  So,  where  trustees  sold  without  the  sanction 
of  the  Court,  after  further  consideration  of  a  suit  in  which 
liberty  to  apply  was  reserved,  they  were  allowed  their  costs  of 
the  sale  {Re  Mansel,  Rhodes  v.  Jenkins,  33  "W.  E.  727).  But 
trustees  could  not  be  advised  to  act  without  the  authority  of  the 
Court,  after  decree. 

The  mere  institution  of  an  action  does  not  prevent  trustees  Institution  of 
from  exercising  powers  {Cafe  v.  Bent,  3  Ha.  245)  ;  nor  does  it  notafieot 
prevent  executors  from  selling  and  making  a  good  title  to  P°'^®''^- 
chattels  real  {Neeves  v.  Burrage,  14  Q.  B.  504). 
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G.LV.r.  12. 


And  different  considerations  apply  to  executors  and  trustees ; 
for  even  an  administration  decree,  if  there  be  no  injunction  or 
receiver,  does  not  deprive  executors  of  their  legal  power  to  deal 
with  the  assets  {Berry  v.  Gibbons,  8  Ch.  747 ;  Be  Barrett,  43 
Ch.  D.  70) ;  and  since  the  Judicature  Acts,  a  voluntary  pay- 
ment by  the  executor  to  any  one  creditor  after  action,  but  be- 
fore decree,  is  good,  and  will  be  allowed  to  him  in  taking  the 
accounts  {Re  Eadcliffe,  7  Ch.  D.  733  ;    Vibart  v.  Coles,  24  Q.  B. 

D.  364).     Such  a  payment,  before  the  Acts,  was  allowed  ia 
equity,  but  not  at  law  (see  "Williams,  Exors.  8th  ed.  1041). 

A  trustee  is,  however  entitled  to  come  to  the  Court  for  its 
sanction  after  action,  and  before  decree  ;  and  will  be  allowed  his 
costs  of  doing  so  {Turner  v.  Turner,  30  B.  414 ;  and  see  now 

E.  S.  C.  1883,  Old.  LY.). 

In  Ee  Sail  (54  L.  J.  Ch.  527),  an  administration  action  was 
commenced  by  a  beneficiary  under  a  will ;  but  the  Court,  acting 
under  the  discretion  conferred  by  Ord.  LV.  r.  10,  did  not  make 
any  order  for  general  administration,  but  directed  certaia 
inquiries,  including  an  inquiry  whether  any  and  what  proceed- 
ings should  be  taken  for  the  appoiatment  of  new  trustees  of  the 
win.  Pearson,  J.,  held  that  the  powers  of  the  trustees  were  not 
affected,  except  so  far  they  might  interfere,  or  come  into  conflict, 
with  the  inquiries  directed  by  the  order.  In  the  case  before 
him,  he  considered  that  the  appointor  ought  to  have  submitted 
the  name  of  the  proposed  trustee  to  the  judge  in  chambers ;  but 
there  being  no  valid  objection  to  the  person  actually  appointed 
without  leave,  it  was  unnecessary  either  to  sanction  the  appoint- 
ment formally,  or  to  refer  the  whole  matter  to  chambers. 

In  Ee  Mansel  (33  W.  E.  727)  the  same  judge  held  that  after  an 
action  had  been  practically  terminated  and  wound  up  by  the  order 
on  further  consideration,  the  mere  reservation  of  liberty  to  apply 
did  not  render  it  incumbent  on  the  trustees  to  come  to  the 
Court  for  lea  re  before  exercising  powers  contained  in  the  will. 

By  E.  S.  C.  1883,  Ord.  LY.  r.  12,  it  is  provided  that  the  issue 
of  a  summons  under  r.  3  of  that  Order  shall  not  interfere  with, 
or  control,  any  power  or  discretion  vested  in  any  executor, 
administrator,  or  trustee,  except  so  far  as  such  interference  or 
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control  may  necessarily  be  involved  in  the  particular  relief 
souglit. 

The  Court  does  not  interfere  with  the  execution  hy  trustees  of  How  far 

•         •  n       7       .    ^7      Court  wiU 

powers  of  appointment,  if  such  execution  is  made  bona  fide,  interfere  with 
Where  the  disposition  of  a  trust  estate  among  certain  objects  is  appohitment. 
made  by  the  author  of  the  trust  to  depend  upon  the  discretion  of 
the  trustee,  the  Court  wiU,  upon  a  proper  proceeding,  inquire  into 
the  manner  in  which  the  trust  has  been  administered,  and 
require  that  such  discretion  shall  be  fairly  and  honestly  exer- 
cised ;  and  so  long  as  it  appears  to  be  so  exercised,  the  Court 
will  not  deprive  the  trustee  of  the  discretionary  power  which  he 
possesses,  or  itself  assume  the  exercise  of  that  power.  But,  to 
avoid  a  repetition  of  actions,  where  there  is  reason  to  apprehend 
that  the  trustee's  exercise  of  the  power  may  be  liable  to  question, 
the  Court  may  require  the  discretion  of  the  trustee  to  be  exer- 
cised under  its  view ;  (see  Costahadie  v.  Costahadie,  6  Ha.  410,  in 
which  ease  the  testator  gave  his  widow  his  property  upon  trust 
to  apply  the  same  for  the  use  of  herself  and  their  children, 
according  to  her  own  discretion  during  her  life;  see,  too 
Talbot  V.  Marshfield,  4  Eq.  661,  on  appeal  3  Ch.  622  ;  Lord  v. 
Bunn,  2  T.  &  C.  0.  C.  98 ;  Marquis  Camden  v.  Murray, 
16Ch.  D.  161). 

The  rule  is  the  same,  although  proceedings  are  pending  for  Where  pro- 
the  purpose  of  impeaching  an  exercise  of  the  power.  In  pe^^ilfg. '^'^^ 
Ward  v.  Tyrrell  (26  B.  563),  the  donee  of  a  power  appointed  to 
some  of  the  objects,  excluding  the  others.  A  bill  was  filed  to 
set  aside  the  appointment,  and  the  donee  then,  pendente  lite, 
appointed  afresh  in  a  manner  authorized  by  the  power,  but 
declared  that  the  second  appointment  should  not  operate,  unless 
the  former  was  set  aside  by  decree  of  the  Court.  The  earlier 
appointment  was  set  aside  and  the  second  upheld.  In  Weir  v. 
Chamley  (1  Ir.  Ch.  R.  295),  the  appointment,  m&^Q  pendente  lite, 
was  set  aside,  not  because  of  the  existence  of  the  suit,  but 
because  the  appointment  was  held  to  be  a  fraud  on  the  power. 

And   although  the   maintenance   of  its  wards   is  peculiarly  How  far  with 

within  the  care  of  the  Court,  trustees  are  not,  as  a  general  rule,  po'^®™  °* 

'  »  o  7  mamtenanoe. 

controlled  in  their  exercise  of  powers  of  maintenance  {SiUihoume 
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V.  Newport,  1  K.  &  J.  602).  In  Brophy  v.  Bellamy  (8  Oli.  798), 
there  was  the  ordinary  power  for  the  maintenance  of  children ; 
and  a  petition  was  presented  in  the  suit,  praying  for  the  payment 
of  the  iQcome  of  fiTC-sixths  of  a  fund  in  Court  to  the  father  of 
the  children.  The  trustees  stated  that  they  thought  it  proper 
and  for  the  benefit  of  the  children ;  and  the  Court  declined  to 
control  their  discretion;   (and  see  Re  Lofthouse,  29  Ch.  D.  921). 

If  the  trustees  refuse  to  exercise  their  discretion  at  all,  the 
Court  will  treat  it  as  a  trust,  and  direct  an  inquiry  how  much 
ought  to  he  allowed  for  maintenance  ( White  v.  Grane,  18  B.  571 ; 
and  see  Sewett  v.  Jlewett,  2  Eden,  332) .  And  in  Re  Hodges,  Bcwey 
V.  Ward  (7  Ch.  D.  754),  and  Re  Roper  (11  Ch.  D.  272),  the 
Court  considered  that  the  trustees  were  acting  capriciously,  and 
interfered  accordingly.  But  if,  by  the  instrument  creating  the 
power,  the  discretion  is  made  absolute  and  imoontrollable,  the 
Court  cannot  interfere  {Cfisborne  v.  Gisborne,  2  App.  Ca.  300 ; 
Tabor  v.  Brooks,  10  Ch.  D.  273).  But  in  Brown  t.  Brown 
(52  L.  T.  853),  where  the  trustees  had  power  to  invest  in  such 
investments  as,  in  their  uncontrolled  discretion,  they  should 
think  fit,  the  Court,  although  allowing  as  discharges  to  the 
trustees  investments  in  Portuguese  bonds  and  the  like,  never- 
theless directed  these  securities  to  be  sold. 

A  trustee  who  pays  his  trust  fund  into  Court  under  the 
Trustee  Eelief  Act,  thereby  retires  from  the  trust  {Re  Williams, 
4  K.  &  J.  87),  and  cannot  afterwards  exercise  any  discretionary 
power  {Re  Coe,  ibid.  199 ;  Re  Tegg,  15  W.  R.  52 ;  but  see  Re 
Latidon,  40  L.  J.  Ch.  370). 
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Three  re- 
quisites. 


1.  There  are  three  requisites  to  the  valid  creation  of  a  power, 
namely,  sufficient  words  to  denote  the  intention,  an  apt  instru- 
ment, and  a  proper  object  (Sug.  Pow.  102) .  The  instruments  hy 
which  powers  may  be  created  have  already  been  considered.  It 
is  now  proposed  to  consider  what  words  will  denote  an  intention 
to  create  a  power. 


No  teohnical 
words  neces- 
sary. 


Exception. 
Becital. 


By  implica- 
tion. 


2.  No  teclinical  or  express  words  are  necessary,  either 
in  a  deed  or  in  a  will,  to  create  a  power. 

All  that  is  requisite  is  that  the  intention  to  create  a  power 
should  be  clearly  expressed,  bearing  in  mind  that  terms  of 
art  have  their  technical,  and  ordinary  words  their  ordinary, 
meaning. 

In  JB.  of  Oxford  v.  LeigMon  (2  Yem.  376),  a  marriage 
settlement  contained  a  provision  that,  in  default  of  issue,  the 
trustee  should  convey  to  such  uses  as  the  survivor  of  the 
husband  and  wife  should  appoint ;  this  provision  amounted  to  a 
power  of  revoking  and  limiting  new  uses.  So  a  recital  in  a 
deed  or  an  exception  out  of  a  prohibition  may  be  sufficient.  In 
Beachcroft  v.  Broome  (4  T.  E.  441),  a  devise  before  the  Wills 
Act  to  A.  and  his  heirs,  but  if  he  should  die  without  issue 
or  without  settling  or  disposing  of  the  same,  then  over  to  B., 
was  held  to  give  A.  a  power  of  disposition.  In  Read  v.  Nashe 
(1  Leon.  147),  an  estate  was  devised  in  strict  settlement  (A. 
being  the  first  tenant  in  tail),  and  contained  a  provision  that  if 
A.  should  alienate  otherwise  than  for  jointures  for  Hfe,  or  for 
leases  for  twenty-one  years,  he  should  forfeit  his  estate ;  this 
gave  A.  a  power  of  jointuring  and  leasing. 

A  devise  of  real  estate  to  the  testator's  family,  provided  that, 
if  his  personal  estate  and  Blackacre  should  not  pay  his  debts,  his 
executors  should  raise  the  same  out  of  the  devised  estate,  gives 
the  executors  a  power  of  sale  {Batenian  v.  Bateman,  1  Atk.  421). 
"When  a  testator  devises  real  estate  alone  to  raise  money,  there 
is  an  implied  power  of  sale  ;  but  it  is  otherwise,  where  there  is  a 
mixed  devise  of  real  and  personal  estate ;  for  in  such  a  case  nan 
constat  that  there  is  not  enough  personalty  to  raise  the  sums 
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required  {Curling  v.  Austen,  2  Dr.  &  Sm.  129,  136)  ;  or  at  least 
it  would  be  necessary  to  show  that  the  personalty  was  insufficient 
(see  DiJce  v.  Bicks,  Cro.  Car.  335).  In  Tait  v.  Lathhurtj  (1  Eq. 
174),  a  settlement  of  personalty  contained  a  power  of  sale  and 
investment  in  real  estate,  and  a  direction  that  such  real  estate 
should  be  considered  as  personalty  for  the  purposes  of  the  settle- 
ment, but  eontaiaed  no  express  power  of  sale  over  the  real 
estate  to  be  purchased ;  the  original  power  of  sale  was  held  to 
extend  to  the  purchased  real  estate;  (and  see  Master  v.  Be 
Croismar,  11  B.  184;  Sheffield  v.  Coventry,  2  D.  M.  &  G.  551; 
Garnett-Orme  to  Hargreaves,  25  Ch.  D.  595).  In  the  last  case 
there  were  two  marriage  settlements  of  personal  estate,  with  the 
usual  trusts  to  continue  investments  or  to  sell,  and  covenants  to 
settle  after  acquired  property  upon  the  same  trusts.  Eeal  estate 
came  iato  settlement  under  this  covenant ;  and  Bacon  V.-O. 
held  that  the  trustees  had  power  to  sell  it. 

In  Downes  v.  Timperon  (4  Euss.  334),  a  testator  by  his  wiU  Ex  necessitate 
gave  real  and  personal  estate  to  a  married  woman;  and  by 
codicil  he  declared  that  if  she  should  die  without  disposing 
by  will  of  such  interest  as  she  took  under  his  will,  such  interest 
should  go  to  her  children.  This  gave  her  a  power,  as  she  could 
not  otherwise  have  disposed  of  her  interest,  being  covert.  In 
Wood  v.  White  (4  M.  &  Cr.  460),  a  testator  gave  (amongst 
other  things)  one-fifth  of  his  residuary  real  estate  to  trustees  on 
trust  for  his  daughter  until  25  or  marriage,  with  a  direction 
that,  if  she  married  under  that  age,  her  one-fifth  should  be  con- 
veyed and  settled  on  certain  trusts,  and  he  gave  the  trustees  a 
general  power  of  sale.  On  the  daughter's  marriage,  a  settle- 
ment was  executed  which  recited  that  no  part  of  the  real  estate 
had  been  sold,  though  it  was  intended  that  the  same  should 
be  sold  under  the  power  contained  in  the  will,  and  assigned  all 
the  daughter's  share  of  the  produce  of  the  sale  on  certain 
trusts.  The  power  of  sale  contained  in  the  will  was  held  to 
have  determined  on  the  daughter's  marriage ;  but  the  settle- 
ment, showing  a  clear  intention  for  a  conversion  of  the  realty 
into  money,  and  a  dealing  with  and  settlement  of  money, 
which  could  only  arise  from  such  conversion,  and  being  made 

F.  E 
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between  trustees,  who  alone  could  make  the  conversion,  and  the 
cestuis  que  trust,  who  alone  could  direct  it,  was  held  to  give  an 
implied  power  of  sale,  although  it  did  not  in  terms  direct  it. 
The  Lord  Chancellor  (p.  481)  considered  the  rules  appKcahle  to 
the  implication  of  power  of  sale  ia  wills  to  he  strongly- 
analogous,  the  power  being  implied  for  the  purpose  of  carrying 
into  effect  the  declared  intention.  In  Affleck  v.  James  (17  Sim. 
121),  a  trust  for  investment  of  real  and  personal  estate,  coupled 
with  a  receipt  clause  of  the  purchase-money  of  property  sold, 
was  held  to  authorize  the  sale  of  the  real  estate.  In  Wheeler  v. 
Hoicell  (3  K.  &  J.  198),  the  Court  supplied  a  power  by  adding 
the  necessary  words  to  an  unfinished  paragraph.  In  Knocker  v. 
Bunlury  (6  Bing.  N.  C.  306),  the  testator  desired  his  executors 
after  payment  of  his  debts  to  pay  and  make  over  the  rest  of  his 
property  to  his  daughter,  and  to  her  children  after  her  death. 
This  was  held  to  give  the  executors  power  to  settle  a  freehold 
estate  on  the  daughter  for  life  with  remainder  to  her  children 
in  fee. 

But  in  Ee  Holloicay  (37  W.  R.  77),  the  testator  empowered 
his  trustees  in  their  discretion  "  to  continue  the  whole  or  any 
part  of  my  estate  in  the  firm  of  H.  Brothers,  or  to  invest, 
re-invest  and  lend  any  part  of  my  estate  to  them  without  any 
personal  liability  for  the  safety  of  such  investment."  North,  J., 
distinguished  the  case  from  Affleck  v.  James  on  the  ground  that 
this  was  only  a  discretionary  power  to  invest  in  a  manner  which 
would  otherwise  be  unlawful,  and  held  that  there  was  no  implied 
power  to  sell  the  testator's  real  estate. 
Power  im-  A  power  of  appointment  may,  it  seems,  be  implied  from  the 

plied  from  the  j!  ii,  j  «        •  » 

word  assigns,  use  01  the  word  "  assigns. 

In  Tapner  d.  PeckJiam  v.  Merlott  (Willes,  177),  there  was  a 
devise  to  A.  for  99  years,  if  he  should  so  long  live,  and  after 
divers  remainders,  an  ultimate  remainder  to  the  heirs  and 
assigns  of  A.  If  A.  had  had  an  estate  of  freehold,  instead  of 
for  years,  the  rule  in  Shelley's  case  woidd  have  applied ;  the  con- 
test was  between  the  heir  and  the  devisee  of  A.  The  case  was 
decided  on  another  point ;  but  L.  C.  J.  WHles  said  :  "  Another 
answer  suggested  itself  to  me,  on  which  I  wiU.  give  no  mature 
opinion,  becaxise  there  is  no  occasion  ;  but  I  think  there  is  some 
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weight  in  it,  that  this  word  [assigns],  though  it  does  not  alter 
his  (the  termor's)  own  estate,  must  give  him  a  power  of  disposing 
of  it.  For  supposing  this  last  remainder  had  been  to  him  and 
his  heirs,  or  to  such  other  person  as  he  should  appoint,  he  might 
certainly  in  that  case  have  disposed  of  it  by  his  will,  and  I  am 
inclined  to  thini:,  as  at  present  advised,  that  the  word  '  assigns ' 
may  admit  of  this  construction." 

In  Quested  v.  Michell  (24  L.  J.  Ch.  722),  a  testator  gave  real 
and  personal  estate  to  the  use  of  trustees  to  pay  the  rents  to  his 
niece  for  life ;  and  after  her  death  he  gave,  devised,  and  be- 
queathed his  real  and  personal  estate  to  the  heirs,  executors, 
administrators,  and  assigns  of  his  said  niece.  The  rule  in 
Shelley's  case  did  not  apply,  as  the  life  estate  was  equitable,  and 
the  remainder  legal.  As  to  the  personalty,  the  niece  took 
it  absolutely ;  as  to  the  real  estate,  it  was  contended  that  the 
niece  had  only  a  life  estate,  with  no  power  to  dispose  of  the 
reversion  after  her  death,  since  the  estate  was  limited  to  her 
heirs  by  way  of  purchase.  Y.-O.  Kindersley  said :  "  The 
expression  '  heirs  and  assigns '  is  a  common  one,  and  is  often 
used  without  meaning  anything  more  than  the  limitation  of  an 
absolute  interest ;  but  in  this  case  it  is  impossible  to  give  any 
meaning  to  the  word,  unless  you  attribute  to  the  testator  an 
intention  to  give  the  life-tenant  a  power,  by  virtue  of  which  she 
could  give  an  estate  to  some  other  persons  in  the  character  of 
assigns  distinct  from  her  heirs."  And  he  accordingly  decided 
that  there  was  a  limitation  after  the  death  of  the  life-tenant,  to 
the  persons  who  should  answer  the  designation  of  her  assigns, 
and  that  that  could  only  be  done  by  giving  her  an  absolute 
general  power  of  appointment,  and  in  default  of  appointment, 
to  her  heirs.  It  will  be  observed  that  in  both  these  oases  the 
Court  must  have  read  "and"  as  equivalent  to  "or." 

In  Broohnan  v.  Smith  (L.  E.  6  Ex.  291),  the  Court,  although 
expressly  refraining  from  impeaching  the  case  last  cited,  said 
that,  in  general,  the  words  "and  assigns"  following  the  word 
"  heirs  "  have  now  no  operation.  "  The  words,  '  to  assigns  for 
ever,'  have  at  the  present  day  no  conveyancing  virtue  at  all,  but 
are  merely  declaratory  of  the  power  of  alienation,  which  the 
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purchaser  would  have  without  them  "  (Williams,  E.  P.  16th  ed. 
171).  It  is  to  he  observed  that  in  Quested  v.  Michell  the  niece 
had  no  power  of  alienation  except  such  as  was  to  he  implied  from 
the  use  of  that  word  "  assigns,"  and  the  Vice-Chancellor  gave 
effect  to  what  he  considered  the  intention.  In  the  case  in  the 
Exchequer,  which  was  decided  and  affirmed  (7  Ex.  271)  on 
other  grounds,  the  ultimate  limitation  was  to  the  heirs  and 
assigns  of  the  life-tenant,  a  married  woman,  as  if  she  had  con- 
tinued to  be  unmarried.  This  limitation  was  contained  in  a 
wlU  by  a  father  made  in  execution  of  a  covenant  contained  in  the 
daughter's  marriage  articles.  The  Court  thought  that  the  term 
"heirs  and  assigns"  was  used  in  the  ordinary  conveyancing 
meaning ;  it  was  so  used  in  other  places  in  the  wUl.  Moreover, 
in  the  corresponding  limitation  in  the  articles,  the  word 
"  assigns  "  was  omitted ;  but  their  opinion  was  based  on  what 
they  considered  the  testator's  intention.  And  the  Court  of 
Exchequer  Chamber  expressly  refrained  from  giving  any 
opinion  on  this  point,  which  they  appeared  to  think  by  no 
means  clear. 

3.  It  is  only  necessary  that  the  intention  to  create  a  power 
should  be  clear,  but  it  is  frequently  difficult  to  determine,  whether 
it  is  iatended  to  pass  an  estate,  or  merely  to  give  a  power;  and 
supposing  a  power  to  have  been  created,  of  what  nature  and 
exent  it  is.     The  cases  appear  to  establish  the  following  rule  : 


Gift  for  life 
with  power 
added  does 
not  give  abso- 
lute estate  if 
power  be  not 
exercised. 


If  an  estate  for  life  be  first  given  and  a  power  of 
disposition  by  deed  or  will  added,  this  does  not 
amount  to  an  absolute  gift,  so  as  to  vest  the  pro- 
perty in  the  donee  for  an  estate  that  will  devolve 
upon  his  representatives,  if  he  do  not  exercise  his 
power  of  appointment. 

"  The  distinction  is  perhaps  slight  which  exists  between  a  gift 
for  life,  with  a  power  of  disposition  superadded,  and  a  gift  to  a 
person  indefinitely,  with  a  superadded  power  of  disposition  by 
deed  or  will.    But  that  distinction  is  perfectly  established :  that 


CREATION  OP  POWERS. 


63 


in  the  latter  case  the  property  vests"  {Bradbj  v.  Wedcott, 
13  Yes.  453,  per  Grant,  M.  E.).  The  difference  is  important 
for  many  reasons :  not  only  may  the  Kmitation  in  default  of 
appointment  give  the  property  to  some  one  other  than  the  life 
tenant's  heirs,  hut  a  charge  on  the  fee  helonging  to  the  tenant 
for  life  would  not  merge,  as  would  be  the  case  if  he  were  owner 
in  fee  simple  [Re  Benton,  Smith  v.  Smith,  19  Ch.  D.  277 ;  and  see 
Ex 'parte  Gilchrist,  He  Armstrong,  17  Q.  B.  J).  621). 

The  rule  applies  equally  to  real  and  to  personal  estate  {Reith 
V.  Seymour,  4  Euss.  263) .  In  that  ease  a  testator,  hy  his  will, 
gave  all  his  personal  estate  to  his  wife  for  life,  and  from  and 
after  her  decease,  one  moiety  thereof  was  to  be  at  her  disposal, 
either  by  will  or  otherwise.  This  was  held  to  amount  to  an 
estate  for  life  vsith  a  power  of  appointment ;  (and  see  Nannock  v. 
Sorton,  7  Ves.  391 ;  Liefe  v.  Saltingstone,  1  Mod.  189 ;  2  Lev. 
104 ;  Carter,  232  ;  Archibald  v.  Wright,  9  Sim.  161 ;  Scott  v. 
Josselyn,  26  B.  174 ;  Shaw  v.  Jones-Ford,  6  Ch.  D.  1 ;  Re 
Thomson,  Herring  v.  Barrow,  13  Ch.  D.  144 ;  14  ibid.  263  ;  Re 
Pounder,  56  L.  T.  104). 

In  EspirMSse  v.  Luffingham  (3  J.  &  L.  186),  the  testator  Gift  of  use  of 
bequeathed  to  his  wife  "  aU  the  household  fm'niture  and  ^  ^  ^" 
moveable  goods  and  chattels  in  and  belonging  to  my  said 
dweUing-house  and  premises,  except  my  books.  I  also  bequeath 
to  her  the  use  of  my  plate,  with  power  to  dispose  of  such  portion 
thereof  as  she  shall  think  proper."  The  Lord  Chancellor  of 
Ireland  considered  that  the  testator's  intention  clearly  was  to 
confine  the  wife  to  the  enjoyment  for  her  life  of  the  plate,  but 
with  a  power  of  disposition  of  any  part.  The  testator  began  a 
new  bequest,  and  altogether  changed  his  language ;  he  knew 
how  to  give  personal  property  absolutely,  and  used  proper 
language  for  that  purpose.  It  was  not  therefore  a  case  in  which 
a  bequest  in  those  terms  stood  alone. 

In  Pemiock  v.  Pennock  (13  Eq.  144),  a  testatrix,  in  execution 
of  a  power,  appointed  shares  of  real  estate  to  her  husband  in 
trust  to  stand  possessed  thereof,  and  to  enjoy  the  rents  and 
profits  "  for  his  own  absolute  use  and  benefit  for  and  during  the 
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term  of  his  natural  life,  with  power  to  take  and  apply  the  whole- 
or  any  part  of  the  capital  etnaing  therefrom  to  and  for  his  own 
henefit,  and  from  and  after  his  decease  "  over.  This  gave  the 
husband  a  life  estate  with  a  power  of  appointment ;  (see,  too.  Be 
Pedrotti,  27  B.  583 ;  and  Solhway  v.  Ckirkson,  2  Ha.  521). 
Dictum  of  On  the  other  hand,  in  Heid  v.  Atkinson  (5  I.  R.  Eq.  373,  where 
tian  to  the "  the  words  Were  (followiag  a  gift  of  aU  his  real  and  personal 
contrary.  estate  to  his  Wife)  "  to  have,  hold,  and  enjoy  iu  the  fullest  and 
amplest  manner  for  the  term  of  her  life,  with  full  power  to 
dispose  of  all  the  aforesaid  property,  hoth  real  and  personal, 
as  she  may  judge  wisest  and  best."  The  point  decided  was  that 
these  words  precluded  any  precatory  trust,  but  L.  J.  Christian 
says  (pp.  382 — 3)  :  "  It  was  assumed  on  both  sides  that  the 
effect  of  the  will  was  to  give  the  testator's  wife  an  estate  for 
life  only,  with  a  power  of  appoiutment  superadded.  Now  I  am 
not  sure  at  all  that  such  is  the  effect  of  this  will ;  and  I  am 
speaking  here,  not  so  much  regarding  the  technical  result  of  the 
Hmitatiqns,  as  of  the  intention  which  the  language  holds  up  to 
us  as  having  been  actually  present  to  the  testator's  mind.  .  .  . 
Full  enjoyment  during  life,  fuU  power  to  dispose  of,  these  things 
exhaust  the  advantages  of  property,  and  are  comprised  in  the 
very  idea  of  property,"  and  he  thought  the  better  construc- 
tion of  the  will  was  the  one  which  would  make  the  wife  the 
universal  recipient  of  everything,  "  with  a  lavish  accumulation 
of  language  directed  to  show  that  her  enjoyment  and  dominion 
were  to  be  as  boundless  as  the  limit  of  human  life  and  the 
nature  of  human  proprietorship  admitted  the  possibility  of." 
As  the  wife  had  made  a  will  sufficient  to  execute  the  power 
(p.  163)  it  was  unnecessary  to  decide  this, 
rrnlimited  If  the  gift  is  of  iucome  only,  but  is  unlimited  in  point  of 

gift  of  iDcome     .  .     .  .      , 

with  power      time,  it  IS  equivalent  to  an  absolute  gift  of  the  capital,  and  the 
^^^        ■     superadded  power  will  not  cut  it  down  {Southouse  v.  Bate,  16  B. 

132  ;   Weale  v.  Ollive,  32  B.  421). 
Gift  for  life         A  gift  to  a  married  woman  for  her  separate  use  for  life 
mainderto       without    restraint    on    anticipation,    with    remainder    as    she 
foSlTy      should,  notwithstanding  coverture,  by  deed  or  will  appoint,  with 
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remainder  to  her  executors,  or  administrators,  is  an  absolute  gift  deed  or  will, 
to   her  sole  and  separate  use  {London   Chartered  Bank,  8fc.  v.  mainderto 
Lempriere,  L.  E.  4  P.  0.  572,  595).  X"'"'' 

And  a  bequest  to  a  female  (whether  sole  or  covert)  for  her  trators. 
separate  use  for  her  life,  and  after  her  decease  to  such  persons  with  re- 
as  she  shall  appoint,  and  in   default  of  appointment,  to  her  Sjpointees 
executors,  administrators,  and  assiarns,  is  equivalent  to  an  abso-  ^y  ^J^'     , 

,  ,     remainder  to 

lute  gift ;  and  the  effect  is  the  same,  although  the  power  is  executors  and 

testamentary  only.     The  female's  executors  could  only  take  the  trators. 

fund  as  part  of  her  estate,  and  if  she  disposed  of  it  during  her 

life,  her  executors  could  not  dispute  or  claim  in  opposition  to 

the  act  of  their  testatrix   {Solloway  v.   Clarkson,  2  Ha.  521 ; 

Derail  v.  Dickens,  9  Jur.   550 ;  Page  v.  Soper,  11  Ha.  321 ; 

Gardiner  v.  Young,  34  L.  T.  348;  Be  Onslow,  39  Oh.  D.  622). 

A  limitation  to  the  executors  and  administrators  of  an  individual 

is,  as  to  personal  estate,  the  same  as  a  limitation  to  the  right 

heirs  as  to  real  estate  (15  Ves.  537). 

It  makes  no  difference  whether  the  power  is  contained  in  a  No  difference 
win  or  a  settlement.     In  either  case  the  ultimate  limitation  to  and  settle- 
the   executors  and  administrators  of  the  donee  in  default  of  ™®'^*'" 
appointment   must  bear  the  same   construction    {Anderson  v. 
Daicson,  15  Ves.  536 ;  Daniel  v.  Dudley,  1  Ph.  1 ;  Page  v.  Soper, 
11  Ha.  321) ;  although,  in  Buhner  v.  Jay  (3  M.  &  K.  197), 
Lord  Brougham,  on  the  special  construction  of  the  settlement, 
held  that  the  ultimate  limitation  to  the  executors  and  adminis- 
trators of  the  wife  was  equivalent  to  a  trust  for  her  next-of-kin. 
But  this   case   stands   alone    (1    Ph.    7)   and  has  never  been 
followed. 

"  But  there  is  a  great  difference  between  a  limitation  to  the  Limitation  to 
executors  and  administrators  and  a  limitation  to  the  next-of-kin. 
The  former  is,  as  to  personal  property,  the  same  as  a  limitation 
to  the  right  heirs  as  to  real  estate  ;  but  a  limitation  to  the  next- 
of-kin  is  like  a  limitation  to  heirs  of  a  particular  description 
which  would  not  give  the  ancestor,  haviag  a  particular  estate, 
the  whole  property  in  the  land  "  {per  Sir  W.  Grant,  M.  E.  in 
Anderson  v.  Dawson,  15  Yes.  at  p.  536). 

An  ultimate  limitation  to  the  personal  representatives  of  the  To  personal 
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reprjscnta-  donee  is,  prima  facie,  a  limitation  to  the  executors  or  adminis- 
trators in  their  representative  capacity,  whether  the  limitation  be 
contained  in  a  will  {Saberton  v.  SJceels,  1  E.  &  M.  587 ;  Ee 
Craicford,  2  Dr.  230  ;  Se  Wyndham's  Trusts,  1  Eq.  290  ;  Alger 
V.  Parrott,  3  Eq.  328),  or  in  a  deed  {Re  Best,  18  Eq.  686). 
Eut  this  prima  facie  meaning  will,  of  course,  give  way  to  an 
expression  of  a  contrary  intention,  and  may  be  controlled  by 
the  context,  so  as  to  be  read  as  equivalent  to "  next-of-kin " 
{Baines  v.  Otteij,  1  M.  &  K.  465 ;  Daniel  v.  Dudley,  1  Ph.  at 
p.  6  :  Briggs  v.  Upton,  7  Ch.  376). 

If  the  donee  of  a  general  power  of  appointment  over  a  fund 
appoint  by  deed  to  his  own  executors  and  administrators,  the 
effect  is  to  make  the  appointed  property  part  of  his  personal 
estate  [Mackenzie  v.  2Iach:nzie,  3  Mac.  &  Gr.  559  ;  and  see  Wehh 
V.  Sadler,  8  Ch.  at  p.  427). 
Secus,  if  there      It  is  Submitted  that  the  mere  fact  of  the  donee  being  a 
remainder  to    married  woman  is  not  enough  to  make  the  absolute  interest  vest, 
^ec^rs  and  ^  there  be  no  ultimate  remainder  to  her  executors  and  adminis- 
trators, trators,  notwithstanding  a  dictum  of  Lord  Eomilly,  in  Trimmell 

V.  Fell  (16  B.  537,  541),  to  a  contrary  effect. 
Enlein  If  the  sub j  ect-matter  of  the  power  is  real  estate,  and  there  is 

Hhelley's  case.  ..•_  .  . 

a  remamder  in  default  of  appomtment  to  the  heirs  of  the  life- 
tenant,  the  life  estate  and  the  fee  will  coalesce,  by  the  rule 
in  Shelley's  case ;  and  it  seems  that  the  right  to  defeat  the  estate 
given  and  to  make  those  take  by  purchase,  who,  if  the  power 
were  not  exercised,  would  take  by  descent,  cannot  vary  the  con- 
struction of  the  gift.  In  Richardson  v.  Sarrison  (16  Q,.  B.  D. 
85),  a  freehold  messuage  was  devised  to  trustees  upon  trust  for 
A.  for  Hfe,  and  after  her  death  upon  trust  for  her  children,  as 
she  should  by  deed  or  will  appoint,  and  in  default  of  such 
appointment,  in  trust  for  A.'s  right  heirs.  It  was  held  that,  as 
the  trustees  had  the  fee  simple,  and  both  the  estate  for  life 
devised  to  A.  and  the  remainder  in  fee  to  her  heirs  were  equit- 
able estates,  they  coalesced  according  to  the  rule  in  Shelley's  case. 
But  it  will  be  otherwise,  it  seems,  if  the  heir  be  persona 
designata.  In  Brookman  v.  Smith  (L.  E.  6  Ex.  291)  (affirmed 
on  another  point,  7  Ex.  271),  there  was  a  devise  by  a  testator 
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(in  execution  of  a  covenant  in  Ms  daugMer's  marriage  articles) 
of  real  estate  to  the  use  of  the  husband  for  life,  with  remainder 
to  the  use  of  the  wife  for  life,  with  remainder  to  the  use  of  the 
issue  of  the  marriage  ;  the  ultimate  limitation  was  in  case  every 
child  born  or  to  be  born  should  die  under  21  and  without  leaving 
issue,  then  to  the  use  of  the  heirs  and  assigns  of  A.  as  if  she 
had  continued  sole  and  unmarried.  These  words  would  have 
precluded  A.'s  own  son,  if  she  had  married  again  and  had  a 
son,  from  succeeding ;  and  were  held,  therefore,  not  to  be  words 
of  limitation,  but  to  point  to  persona  desigiuda ;  (and  see  Ei'ans  v. 
Mans,  (1892)  2  Ch.  173). 

A  devise  to  A.  for  life,  and  after  his  death  to  the  heirs  of  his  Remainder  to 
body  as  he  shall  by  deed  or  will  appoint,  and  in  default  of  the  body  of 
appointment,  to  the  heirs  of   the  body  of   A.   as  tenants  in  af  he^shaU 
common,  with  a  devise  over  in  fee  for  want  of  such  issue,  gives  appoint- 
A.  an  estate  tail,  according  to  the  well-known  rule  that  technical 
words  must  have  their  legal  eifect,  unless  it  is  perfectly  clear  that 
the  testator  meant  otherwise  {Jesson  v.  Wright,  2  Bligh  1,  Sug., 
Property  in  H.  of  L.  250 ;  Doe  d.  Cole  v.  Goldsmith,  7  Taunt. 
209).     Lord  St.  Leonards  is  of  opinion  that  the  power  in  such  Power  exer- 
a  case  may  be  exercised  in  favour  of  any  of  the  objects  of  the 
power  within  the  line  of  perpetuity.     Although,  in  strictness,  the 
words  "  heirs  of  the  body  "  mean  one  person  only  at  any  given 
time,  yet  they  also  comprehend  all  the  posterity  of  the  donee  in  suc- 
cession, and  the  donee,  therefore,  could  not  strictly  and  technically 
appoint  to  "heirs  of  the  body"  (2  BU.  53 ;  Sug.  Pow.  675). 

"Words  which  would  create  an  estate  tail  in  realty  will  give  an  Remainder  to 
absolute  interest  in  personalty,  but  in  order  to  do  so  the  words  ^he  body  of 
must  be  clear  and  distinct ;  and,  moreover,  not  every  form  of  ^'  ^^J'-  ^^^^ 
expression  which  will  create  an  estate  tail  in  realty,  will  create  personalty. 
an  absolute  estate  in  personalty  {Forth  v.  Chapman,  1  P.  W. 
663) .     The  principle  is,  that  if  the  testator  uses  technical  words 
which  indicate  a  clear  meaning  that  the  property  should  go  in  a 
course  of  devolution  until  there  is  an  exhaustion  of  the  heirs  of 
the  body,  as  that  cannot  be  carried  into  effect,  they  give  an 
absolute  interest  {Ex  parte  Wynch,  5  D.  M.  &  Gr.  206). 

In  Re  Jeafreson  (2  Eq.  276),  a  testator  gave  the  residue  of  his  Direction  for 
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mainteiiance  estate,  consisting  wholly  of  personalty,  to  trustees  on  trust  for 
sion  among  A.  for  life,  and  after  her  death  "  for  the  henefit  of  the  heirs  of 
e  ens.  ^j^g  hody  of  A.,  first  to  educate  at  their  discretion  the  said  heirs, 
and  lastly  to  pay  to  the  said  heirs  the  said  residue  at  their 
respective  ages  of  21,  ia  such  proportions  as  A.  might  hy  deed 
grant  or  by  will  direct."  This  was  held  not  to  he  an  absolute 
interest  in  A.  Y.-O.  Wood  said  that  upon  such  a  gift  of  personal 
estate  as  that,  the  question  was  not  whether  the  construction  of 
the  clause,  taken  simply  word  by  word,  would  g^ve  an  estate 
tail,  but  whether,  regard  being  had  to  the  whole  will,  consider- 
ing that  the  property  was  personal  and  not  real  estate,  there  was 
an  intention  manifested  that  the  words  "  heirs  of  the  body  "  should 
be  used  in  their  proper  sense.  "  Without  pausing  to  consider 
whether  the  set  of  words  used  here  would  bring  this  case  within 
the  rule  in  Shellei/s  case,  regard  being  had  to  the  decision  of  House 
of  Lords  in  Jessmi  v.  Wright,  I  think  the  use  of  words  like  these, 
when  accompanied  with  a  discretionary  power  of  education  for 
these  heirs  of  the  body,  and  with  an  express  discretion  for 
division  at  21,  justifies  me  in  saying  that  the  testator  did  not 
point  to  heirs  successive,  who  are  to  continue  proprietors  of  the 
fund  in  question  to  an  extent  which  the  law  would  not  allow, 
and  which  the  law  would  cut  short  by  giving  the  fund  to  the 
first  taker." 
"Issue."  The  word  "issue"  in  a  vn!i\. p)-ima  facie  means  the  same  thing 

as  "heirs  of  the  body,"  and  is  to  be  construed  as  a  word  of 
limitation ;  but  this  pt-ima  facie  construction  will  give  way  if 
there  be  on  the  face  of  the  will  an  intention  that  the  word  is  to 
have  a  less  extended  meaning  {Slater  v.  Bangerfield,  15  IT.  & 
W.  263).  Where  in  a  devise  there  is  a  gift  over  on  general 
failure  of  issue,  it  is  presumed  that  the  word  "issue"  has  been 
used  by  the  testator  as  meaning  heirs  of  the  body ;  and  it  is  for 
the  party  seeking  to  give  it  a  meaning  other  than  that  which  it 
frequently  bears,  to  show  clearly  from  the  context  of  the  wiU 
that  the  testator  intended  to  give  it  a  different  meaning  {Roddy 
V.  FitzgeraU,  6  H.  L.  C.  823).  In  that  case  lands  were  devised 
(in  1817)  to  A.  for  life,  and  after  his  death  to  his  lawful  issue, 
in  such  manner,  shares,  and  proportions  as  he  by  deed  or  wiU 
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should  appoint,  and  for  want  of  suoli  appointment  to  the  issue 
equally,  and  on  failure  of  issue  to  B.  The  testator  had  in 
effect  two  intentions :  one,  that  the  gift  over  should  not  take 
effect  till  all  the  issue  of  the  first  taker  was  exhausted:  the 
other,  that  the  issue  should  not  take  in  the  ordinary  course  of 
descent.  Of  these  the  latter  intent  was  obliged  to  give  way, 
and  the  power  of  appointment  did  not  vary  the  case,  as  it  only 
showed  that  the  testator  did  not  contemplate  equality  of  interests 
as  essential  (pp.  872-3). 

But  in  every  case,  however  general  the  words  may  be,  they  may  Siu-ns,  if  there 
be  restrained  and  limited  by  the  context,  whonovor  it  clearly  issnoreither 
appears  that  they  were  intended  to  be  used  in  a  moro  rosi  rioted  frnplied""^ 
sense.     Thus,  if  there  are  words  of  distribution,  together  with  ooupled  witli 

_  words  of  diB- 

words  which  would  carry  an  estate  in  fee,  attached  to  the  gift  to  tribution. 
the  issue  (whether  such  gift  be  express  or  implied),  the  ancestor 
will  take  an  estate  for  life  only.  It  is  the  vesting  of  the  fee  in 
the  issue,  and  not  the  words  by  which  it  is  vested,  that  prevents 
the  necessity  of  implying  the  estate  tail  in  the  parent  for  the 
purpose  of  carrying  out  the  intention  that  the  estate  should  not 
go  over  till  the  exhaustion  of  the  particular  line.  In  such  case, 
no  estate  tail  is  to  be  implied  in  the  parent,  but  the  fee  is  to  be 
considered  as  vesting  in  the  issue,  whether  the  words  giving  the 
fee  are  direct  words  of  limitation,  as  "to  the  issue  and  their 
heirs,"  or  whether  the  fee  can  be  held  to  be  vested  in  them  from 
the  use  of  such  expressions  as  '*  estate,"  or  the  like,  or  by  impli- 
cation from  a  power  to  appoint  the  fee  to  them  {per  Crompton, 
J.,  in  Roddy  v.  Fitzgerald  (6  H.  L.  C.  855).  In  Bradley  v. 
Carturight  (L.  E.  2  C.  P.  511)  the  devise  (in  1806)  was  to  A. 
for  life,  with  remainder  to  trustees  to  preserve,  and  after  A.'s 
death  "to  the  use  of  all  and  every  the  issue  child  or  children  of 
the  body  of  A.,  in  such  shares  and  proportions,  manner  and 
form  as  A.  should  appoint :  and  in  default  of  such  issue  "  (not 
in  default  of  appointment)  over.  A.  was  held  to  take  an  estate 
for  life  only,  with  a  power  of  appointment  superadded. 

As  to  the  use  of  the  word  "  issue  "  as  a  word  of  limitation 
and  otherwise,  see  Vaughan  Hawkins,  189  ;  Theobald,  3rd  ed. 
308  ;  2  Jarm.  4th  ed.  438. 
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4.  In  cases  where  it  is  clear  that  a  gift  for  life  with  a  super- 
added power  is  intended,  it  is  often  difficidt  to  decide  whether 
such  superadded  power  is  intended  to  be  exerciseable  hy  instru- 
ment inter  rivos,  or  only  by  will.  The  authorities  are  con- 
flicting, but  the  rule  to  be  extracted  from  them  appears  to  be 
that — 


Power  after  A  power  to  A.  to  appoint  real  or  personal  estate 

whether  exer-  after  his  own  deatt  is  not  rendered  testamentary 

d^  or  hy  only  by  the  mere  reference  to  his  death  (Sug. 

'^°°'^-  Pow.  210). 

In  Anon.  (3  Leon.  71),  there  was  a  devise  to  A.  for  life, 
"  and,  after  her  decease,  she  to  give  the  same  to  whom  she 
would."  This  was  held  well  exercised  by  a  grant  of  the  rever- 
sion in  A.'s  lifetime.  On  this  Lord  EUenborough  remarks 
(10  East,  443)  that  the  word  "  give  "  might  import  something 
of  which  the  party  was  to  divest  herself  presently. 

In  Re  David  (Johns.  495),  there  was  a  residuary  bequest  to  a 
feme  sole,  "  to  be  by  her  possessed  and  enjoyed  absolutely  during 
the  term  of  her  natural  life,  and  to  be  disposed  of  as  she  shaU 
think  fit  at  her  death."  The  V.-C.  said  that,  there  being  no 
such  words  as  by  will,  and  no  indication  of  an  intention  to  tie 
up  the  property,  but  rather  the  contrary,  he  should  not  be 
justified  in  construing  the  power  as  testamentary  only. 

In  Tomlinson  v.  Bighton  (1  P.  W.  149),  the  devise  was  to  the 
testator's  wife  for  life,  "  and  then  to  be  at  her  disposal,  provided 
it  be  to  any  of  her  children,  if  living ; "  and  this  power  was  held 
to  be  exereiseable  at  any  time. 

In  Ex  parte  Williams  (1  J.  &  W.  89),  the  testator  gave  all  his 
real  and  personal  estate  to  his  wife  for  her  life,  "  to  be  by  her 
divided  according  to  the  best  of  her  judgment  amongst  such  of 
her  children  as  should  be  surviving  at  the  time  of  her  decease." 
This  was  held  to  be  a  power  exereiseable  by  deed  or  will. 

In  Humble  v.  Bowman  (47  L.  J.  Ch.  62),  a  testator  devised  a 
house,  and  gave  all  his  personalty,  to  his  wife  "  for  the  term  of 
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her  natural  life,  and  to  be  distributed  to  the  testator's  family  at 
her  decease,  as  she  might  think  proper."  Y.-C.  Hall  held  that 
the  wife's  power  was  not  testamentary  only. 

In  Ee  Jackson's  Will  (13  Oh.  D.  189),  there  was  a  gift  of  the 
residue  to  A.  for  her  sole  use  and  benefit,  should  she  outlive  her 
uncle  and  aunts,  "  the  whole  principal  at  her  death  to  be  divided 
amongst  her  children,  if  she  has  any,  in  such  proportions  as  she 
shall  think  proper ;  and  if  she  dies  without  leaving  children," 
then  over.  A.  survived  her  uncle  and  aunts,  but  never  exercised 
the  power.  It  was  held  that  her  children  took  vested  interests 
in  the  property,  liable  to  be  divested  by  the  exercise  of  A.'s 
power,  either  inter  vivos  or  by  wiU. 

On  the  other  hand,  in  Freeland  v.  Pearson  (3  Eq.  658),  a 
testator  gave  his  wife  aU  his  property  for  her  sole  use  during  her 
life,  and  directed  her  to  pay  his  debts,  &c.,  "  and  at  her  decease 
to  make  such  a  distribution  and  disposal  of  all  my  then  remain- 
ing property  among  my  children  as  may  seem  just  and  equitable 
according  to  her  best  discretion  and  consideration."  The  Master 
of  the  EoUs  held  that  the  power  could  be  exercised  only  by 
will  in  favour  of  children  who  survived  the  donee ;  (and  see  the 
same  Judge's  decision  in  Beid  v.  Eeid,  25  B.  469). 

In  Kennedy  v.  Kingston  (2  J.  &  W.  431),  there  was  a  bequest 
to  A.  for  life,  "  and  at  her  decease  to  divide  it  ia  portions  as  she 
shall  choose  to  her  children."  It  was  held  that  the  children 
who  were  living  at  her  death  were  the  only  objects  of  the  power, 
and  were,  as  such,  entitled  to  a  share  lapsed  by  the  death  of  a 
child  to  whom  it  had  been  appointed. 

In  Archibald  v.  Wright  (9  Sim.  161),  a  testator  willed  that  at 
the  death  of  his  wife  £1,000  be  transferred  "to  J.  Gr.  {s,  feme 
sole),  for  her  sole  and  entire  use  during  her  life  :  that  she  shall 
not  alienate  it,  but  enjoy  the  interest  of  it  during  her  said  life, 
and  at  her  decease  she  may  dispose  of  it  as  she  thinks  fit." 
This  was  held  to  give  a  life  interest  with  a  testamentary  power. 
The  Vice-Chancellor  considered  the  restraint  on  alienation  indi- 
cative of  an  intention  to  prescribe  the  mode  of  executing  the 
power,  viz.,  by  will,  and  not  by  writing  inter  vivos. 
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'Leave.' 


Indicia  of 
intention  not 
to  give  abso- 
Inte  interest. 


And  where  there  are  words  expressly  referring  to  testamentary- 
disposition,  an  exercise  inter  iiivos  is  precluded. 

In  Boe  d.  Thorley  v.  Thorletj  (10  East.  438),  there  was  a 
devise  of  lands  to  A.  for  life,  "  and  also  at  her  disposal  after- 
wards to  leave  it  to  whom  she  pleases."  The  Court  thought 
that  the  word  "leave"  must  betaken  to  apply  to  that  sense  of 
it  in  which  a  person  making  his  will  would  naturally  use  it, 
namely,  by  a  testamentary  disposition ;  and  held,  accordingly, 
that  the  power  was  exerciseable  by  wiU  only. 

In  Walsh  v.  Wallinger  (2  E.  &  if.  78),  the  testator  devised 
his  real  estate  to  trustees  upon  trust  to  convert,  and  pay  the 
proceeds  to  his  wife  to  and  for  her  own  use  and  benefit  and 
disposal,  trusting  that  she  would  thereout  provide  for  and  main- 
tain his  family,  "and  at  her  decease  give  and  bequeath  the 
same  to  her  children  "  by  him  as  she  should  appoint.  The  power 
was  held  to  be  testamentary  only. 

In  Paul  V.  Hewetson  (2  M.  &  K.  434),  where  consols  were 
given  to  trustees,  upon  trust  to  pay  the  interest  to  the  testator's 
daughter  for  her  separate  use  during  her  Hfe,  "  the  principal  to 
go  to  her  heirs,  or  to  any  other  person  she  might  choose  to  will 
it  to,"  the  decision  was  to  the  same  effect. 

5.  A  gift  over  in  default  of  the  exercise  of  the  power  affords 
evidence  of  an  intention  to  create  a  power  and  not  to  give  an 
absolute  interest  {Re  Maxwell,  24  B.  at  pp.  250-1) :  but  on  the 
terms  of  a  residuary  gift  in  that  case  Lord  Eomilly  thought 
that  there  was  no  gift  of  the  subject-matter  of  the  appointment. 
(So,  the  fact  that  the  power  of  appointment  is  among  a  class ; 
or  that  the  donee  is  Trader  some  disability  which  the  donor 
cannot  remove,  is  said  by  the  same  judge  to  afford  evidence  of  a 
like  intention.  But  in  Healy  v.  Bonnery  (3  Ir.  C.  L.  E.  213), 
a  testator  devised  to  his  daughter  il.  H.  all  his  freehold  interest 
in  North  King  Street  upon  trust  for  her  own  separate  use  during 
her  life,  "with  power  to  my  said  daughter  by  any  deed  or  will 
to  dispose  of,  devise,  or  bequeath  the  said  freehold  estate  to  and 
among  her  children  in  such  shares  and  proportions  as  she  shall 
think  fit."      There  was  the  following  residuary  gift :  "  I  do 
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herety  give  leave  and  bequeath  to  my  said  daughter  M.  H.  all 
the  rest  residue  and  remainder  of  my  worldly  substance  of  what 
nature  or  kind  soever  for  her  own  sole  use  and  benefit."  It  was 
held  that  M.  H.  took  by  force  of  the  life  estate  and  the  resi- 
duary gift  an  absolute  estate  in  the  freehold,  and  not  a  mere 
life  estate  with  a  power  of  appointment  among  children  and  a 
gift  by  implication  to  the  children.  {Seel  qu.,  the  Court  evidently 
regarded  the  claim  against  M.  H.  as  a  dishonest  one;  see  p.  217; 
and  see  Sug.  Pow.  591.) 

6.  Again,  if  there  be  a  plain  reason  for  the  creation  of  a 
power  and  a  life  estate  in  certain  events,  and  an  intention  that 
in  case  such  events  do  not  arise  the  donee's  interest  shall  be 
absolute,  the  Court  will  give  effect  to  such  intention. 

Thus,  where  the  estate  for  life  is  severed  from  the  power  of  Life  estate 
disposing  of  the  reversion  for  the  purpose  of  introducing  other  reversionT™ 
distinct  and  separate  contingent  estates,  then  if  such  contingent  P"^^^""  *° 
estates  do  not  arise,  the  donee  is  presumed,  in  the  absence  of  contingent 
other  evidence  of  intention,  to  be  intended  to  take  not  a  mere 
life  estate  with  a  power  of  appointment,  but  absolutely. 

In  He  Maxwell  (24  B.  246)  there  was  a  gift  to  A.  for  life,  and 
after  his  death  to  his  children,  but  in  default  of  children,  "one- 
half  was  to  be  disposed  of  as  A.  should  think  proper."  The 
Master  of  the  Rolls  said  that  in  this  case  there  was  a  reason  for 
giving  the  life  estate,  for  the  purpose  of  introducing  the  subse- 
quent gift  to  the  children,  and  he  held  that  there  being  no 
children,  and  the  son  having  died  without  appointing,  the  fund 
went  to  his  personal  representatives  as  part  of  his  estate. 

In  Goocltitle  v.  Otway  (2  Wils.  Iv.  B.  6)  the  devise  was  to  the 
testator's  heir-at-law  for  her  life,  and  after  her  death  for  her 
lawful  issue,  but  if  she  should  have  no  issue,  then  that  she 
should  have  power  to  dispose  thereof  at  her  will  and  pleasure. 
She  died  without  issue.  The  Court  held  that  she  took  an  estate 
m  fee-simple  by  the  will,  as  the  contingent  remainder  to  the 
issue  never  vested  :  that  the  testator,  by  giving  her  power  to 
dispose  thereof  at  her  will  and  pleasure  in  case  she  had  no  issue, 
had  given  her  a  fee-simple  ;  and  accordingly  a  will  made  by  her 
during  coverture  was  held  void  ;  (and  see  Nowlan  v.  Walsh,  4  De 
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Gr.  &  Sm.  584),  where  it  is  said  :  "  When  property  is  given  to  a 
person  for  life,  and  after  his  death  to  he  at  his  disposal,  it 
is  difficult  or  impossihle  to  give  the  legatee  more  than  a  life 
interest,  because  no  reason  can  be  suggested  for  the  limitation  of 
a  life  interest,  except  that  the  testator  intended  to  give  no  more 
than  a  power  beyond  that  limitation.  But  where  the  will  is 
such  that  an  intention  to  give  a  life  estate,  and  an  intention  to 
give  an  estate  afterwards  may  rationally  be  supposed  to  co-exist, 
the  same  reasoning  does  not  apply."  In  that  case,  the  testator 
directed  his  property  to  be  placed  in  the  funds,  and  the  income 
to  be  paid  to  his  wife ;  after  her  death  he  bequeathed  two 
legacies,  and  the  remainder  of  his  property  he  left  at  the 
disposal  of  his  wife  if  she  remained  a  widow.  If  she  should 
marry  she  was  to  have  no  control  over  his  property,  but  the 
executors  were  to  pay  her  an  annuity  for  Hf e,  and  the  remainder 
was  in  that  case  given  over.  The  widow  did  not  marry  again, 
and  died  without  executing  her  power.  The  property  passed 
to  her  representatives  as  part  of  her  estate ;  (and  see  Sug.  Pow. 
105,  108). 

foUot^b"*  7.  Where  there  is  an  absolute  gift,  whether  of  realty 
ki°'^m:e°'™'^"  ^^'  personalty,  followed  by  words  sounding  like  a 

P°^«''-  power,  whether  general  or  Kmited,  with  a  gift 

over  if  it  be  not  exercised,  the  gift  over  is 
repugnant  and  Toid  {Holmes  v.  Godson,  8  D.  M.  & 
G.  152  ;  Gulliver  v.  Vaux,  ibid.  167j  Lighthurne  v. 
Gill,  3  Bro.  P.  C.  250). 

This  is  an  offshoot  of  the  general  rule  of  law,  that  a  gift  over 
in  the  event  of  the  death  or  intestacy  of  the  person  to  whom  an 
absolute  interest  is  given,  is  repugnant  and  void. 

In  Eohnes  v.  Godson,  a  testator  gave  real  and  personal  estate 
on  trust  for  his  son,  to  vest  in  him  on  his  attaining  21,  but  if  he 
should  die  under  21,  or  having  attained  21,  should  not  have  made  a 
will,  the  testator  directed  the  property  to  be  sold,  and  the  proceeds 
held  on  other  trusts.    The  gift  over  was  held  void.   L.  J.  Turner 
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said  that,  the  law  having  declared  that  if  a  man  dies  intestate 
Ids  real  estate  shall  go  to  his  heir,  and  his  personal  estate  to  the 
next  of  kin,  any  disposition  which  tends  to  contravene  that  dis- 
position which  the  law  would  make,  is  against  the  policy  of  the 
law,  and  therefore  void ;  (see,  too.  Comber  v.  Graham,  1  R.  &  M. 
450  ;  WatMns  v.  Williams,  3  Mac.  &  Gr.  622 ;  Re  Wilcock's 
Settlement,  1  Ch.  D.  229 ;  Shaw  v.  Jones-Ford,  6  Oh.  D.  1 ;  i?e 
Fercij,  24  Ch.  D.  616;  Me  Parrij  and  Baggs,  31  Ch.  D.  130). 

In  Gulliver  v.  Vaitx,  a  testator  devised  real  estate  to  his 
second  son  ia  fee,  if  he  attained  21,  charged  with  a  legacy  to 
a  daughter,  and  if  the  second  son  died  under  21,  then  to  the 
eldest  son  when  he  attained  21,  charged  with  the  legacy ;  and 
in  case  it  should  happen  that  all  the  testator's  three  children 
should  die  without  issue  and  without  appointing  the  disposal  of 
the  estate,  then  over.  The  devise  over  was  held  repugnant  and 
void. 

In  Barton  v.  Barton  (3  K.  &  J.  512),  there  was  a  gift  to  J., 
T.,  and  M.  of  all  the  testator's  freehold,  leasehold,  and  other 
property,  share  and  share  alike.  As  to  M.'s  share,  he  declared 
that  she  should  receive  the  interest  only  during  her  natural  life, 
and  that  after  her  death  her  share  should  be  divided  among  her 
children  at  21.  But  if  she  should  have  no  children,  or  if  they 
should  die  under  21,  her  share  was  to  go  to  J.  and  T.  "  But 
in  case  J.  and  T.  should  either  or  hoth  die  intestate,  his  or  their 
share  or  shares  should  be  divided  between  their  children  respectively, 
share  and  share  alike.'"  The  last  gift  over  was  held  repugnant 
and  void. 

In  Re  Mortlock  (3  K.  &  J.  456),  there  was  a  bequest  to  two 
persons  in  two  equal  parts,  each  for  his  and  her  own  sole  use 
and  benefit,  and  to  be  disposed  of  as  each  of  them  pleased  at 
their  deaths ;  or  if  not  so  disposed  of,  to  be  equally  divided  at 
their  deaths  between  their  children.  This  was  held  to  be  an 
absolute  gift,  and  the  gift  over  was  rejected  as  repugnant ;  (and 
see  Re  Yalden,  1  D.  M.  &  G.  53). 

In  Hales  v.  Margerum  (3  Ves.  299),  a  testator  gave  £1,000 
stock  to  A.,  a  married  woman,  for  her  separate  use ;  "  and  when- 
ever she  shall  happen  to  die,  the  said  £1,000  shall  be  absolutely 
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in  her  own  power  to  dispose  of,  by  her  last  will  and  testament, 
to  any  person  or  persons  she  shall  think  proper,"  with  a  gift 
over  on  failure  of  disposition  by  her.  It  was  held  that  she  took 
an  absolute  gift  of  the  £1,000,  qualified  only,  so  as  to  prevent 
her  husband  taking  as  administrator  on  her  death,  and  that  the 
sum  therefore  passed  under  general  words  of  gift  in  her  will. 

In  Bull  V.  Kingston  (1  Mer.  314),  there  was  a  gift  of  personal 
property  in  trust  for  A.,  a  married  woman,  for  her  separate  use, 
with  a  power  of  disposing  of  it  by  will,  except  to  certain  specified 
persons ;  "  and  in  case  she  dies  without  a  will,  I  give  all  that  may 
remain  at  her  decease  to  "  B. ;  followed  by  a  gift  of  "  all  the 
rest  and  residue  "  to  A.,  who  was  appointed  executrix.  It  was 
held  that  A.  took  absolutely,  with  power  for  her,  though 
married,  to  dispose  of  her  interest  by  wiU  :  that  the  gift  over  to 
B.  was  repugnant  and  void ;  and  that  all  that  A.  did  not  dispose 
of  passed  to  her  husband. 

There  may,  however,  be  cases  in  which,  as  a  matter  of  con- 
struction, the  absolute  gift  in  the  first  instance  is  cut  down  by 
subsequent  express  words,  as  in  Ahearne  v.  Ahearne,  9  L.  E. 
Ir.  144. 
If  the  poTver        V.-C.  AVood,  in  Re  Mortlock,  expresses  a  doubt  whether  the 
aWebywai     Construction  would  be  the  same  if  the  exercise  of  the  power 
^'  had  been  required  to  be.  by  will,  or  whether  the  bequest  would 

not  be  cut  down  in  such  a  case  to  a  life  interest  in  the  donee, 
with  a  power  to  appoint  by  will. 

The  case  of  Borton  v.  Borton  (16  Sim.  552)  appears  to  afford 
ground  for  the  doubt.  In  that  case  the  testator  gave  to  B.  all 
his  personal  estate  and  effects,  the  same  to  be  considered  as 
vested  in  her  on  her  attaining  21,  and  to  be  subject  to  her 
disposition  thereof;  and,  by  a  subsequent  clause,  he  gave  the 
property  over,  in  case  B.  should  die  under  21,  or  without 
disposing  of  the  property  by  her  irill.  This  was  held  to  create  a 
life  interest  with  a  testamentary  power  of  disposition.  L.  J. 
Turner  (8  D.  M.  &  G.  166)  considered  that  this  case  proceeded 
entirely  on  the  particular  words  of  the  will,  the  words  "  to  be 
subject  to  her  disposition  thereof,"  meaning  to  be  subject  to  her 
testamentary  disposition,  and  referring  to  the  ulterior  power  of. 
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testamentary  disposition  given  to  lior.  Saf  (pi.  In  Jfixoii  v. 
Oliirr  (13  Yes.  108),  there  was  a  bequest  to  iho  tostator'w  wilo 
of  £60  a  year  for  life,  and  ''  .t'oOO  to  bo  disposed  of  as  f<li('  thinks 
proper,  to  be  paid  after  her  death."  This  was  hold  an  absolute 
gift,  the  Lord  Chancellor  saying  that,  as  a  powor  is  a  r(is(raint 
upon  property,  it  is  never  to  be  implied.  In  Wnih'  v.  Ollico 
(No.  2)  (32  B.  421),  the  testator,  by  his  will,  datod  IS  10, 
made  an  indefinite  gift  of  personalty  to  a  class  of  ohildrcMi 
equally,  with  a  declai-ation  that  they  should  have  the  right  to 
■pdll  away  their  shares  on  their  death,  and  a  gift  over,  if  they 
should  omit  to  make  their  wills.  The  gift  over  was  held 
repugnant.  The  Master  of  the  Rolls  said  that  a  right  to  wiU  is 
an  incident  to  and  belongs  to  an  absolute  interest,  and  cannot  be 
treated  as  a  power.  When  an  absolute  interest  is  given,  then 
the  right  to  dispose  of  it  by  will  is  incidental  to  that  estate,  and 
not  a  power  attached  to  it. 

In  Robinson  v.  Dusgate  (2  Yern.  181),  a  testator  devised  his 
lands  to  A.  for  life,  with  remainder  to  B.  in  fee,  he  paying 
£400,  whereof  £200  was  "  to  be  at  the  disposal  of  his  wife  in 
and  by  her  last  will  and  testament  to  whom  she  shall  think  fit 
to  give  the  same."  It  was  held  that  the  whole  interest  and 
property  in  the  £200  vested  in  the  wife,  and  that  on  her  death 
intestate,  it  passed  to  her  administrator  (and  see  Soitihouse  v. 
Bate,  16  B.  132 ;  Mion  v.  Sheppard,  1  B.  C.  C.  532). 

In  Doe  v.  Glover  (1.  C.  B.  448),  there  was  a  devise  in  fee,  and 
in  case  the  devisee  should  not  have  parted  with  or  disposed  of 
the  same,  then  over.  The  Court  seems  to  have  proceeded  on  the 
ground  that  the  devise  over  was  not  repugnant  to,  or  inconsistent 
with,  the  prior  devise.  The  testator's  intention  was  held  to  be 
that,  unless  there  was  a  parting  with,  or  disposition  of,  the 
estate  by  deed  in  the  lifetime  of  the  first  devisee,  the  devisees 
over  would  take.  This  case  and  that  of  Borton  v.  Bortoii  are 
perhaps  of  doubtful  authority ;  and  in  the  latter  the  attention 
of  the  Court  seems  hardly  to  have  been  called  to  the  point,  that 
the  devise  over,  as  it  was  construed,  took  away  the  testamentary 
^ower  which  was  incident  to  the  fee  first  devised  (see  per  L.  J. 
Turner,  8  D.  M.  &  G.  165—167). 

r2 


68 


A  CONCISE  TREATISE  ON  POWERS. 


Distinction 
between 
realty  and 
personalty, 
gu. 


It  seems  that  there  may  he  some  distinction  between  real  and 
personal  property  in  this  respect.  It  might  he  regarded  as  a 
gift  of  the  real  estate,  and  a  direction  that  if  something  was 
omitted  to  be  done  before  a  particular  time,  the  estate  should  go 
over  (32  B.  425),  sed  qu. 

In  Boe  T.  TJiomas  (3  Ad.  &  Ell.  123),  a  devise  to  A.,  her 
heirs  and  assigns  for  ever,  with  the  intention  that  she  may  enjoy 
the  property  during  her  life,  and  by  her  will  dispose  of  it  as  she 
thinks  proper,  was  held  to  pass  the  fee ;  the  additional  words 
being  considered  as  merely  explanatory  of  the  devisee's  dominion, 
although  the  same  will  contained  a  devise  in  fee  to  another 
person  without  the  addition  of  any  such  words. 

But,  of  course,  a  devise  to  A.  for  life,  with  remainder  to  his 
appointees  by  deed  or  will,  does  not  vest  property  in  him, 
although  it  gives  him  an  absolute  power  over  it  which  he  may 
exercise  in  his  own  favour  if  he  pleases.  It  must  also  be  remem- 
bered that  a  power  can  co-exist  with  the  fee  {ante,  p.  38),  and 
it  is  immaterial  in  what  part  of  a  deed  powers  are  inserted, 
whether  before  or  after  estates  created  {R.  v.  Inhabitants  of 
Eatington,  4  T.  E.  177). 

Hence  the  addition  of  a  power  to  an  estate  is  not  necessarily" 
void,  although  it  was  so  decided  in  Goodill^.  Brigham  (1  B.  &  P. 
192),  where  there  was  a  devise  to  a  feme  eoverte  in  fee,  with  a 
power  of  disposition  superadded,  and  it  was  held  that  the  power 
was  void  as  repugnant  to  the  fee.     This  decision  cannot,  how- 
ever, be  considered  good  law  (see  Sug.  Pow.  94 — 98). 
Power  of  sale        8.  Questions  of  considerable  difficulty  often  arise  with  regard 
Ssth^l^hed  to  the  power  of  executors  to  sell  land;  and  although  these 
from  estate,      questions  have,  to  some  extent,  been  simplified  by  legislation, 
such  legislation  has  itself  given  rise  to  further  questions.     If 
there  be  a  direct  devise  to  executors,  they  take  the  estate  and  not 
a  mere  power ;  but  if  there  be  no  such  devise,  but  a  mere  direc- 
tion to  sell,  they  take  a  mere  power  and  no  estate. 


Powers  of 
sale  in 
executors. 


A  devise  of  land  to  executors  to  sell  passes  an. 
estate;  but  (i.)  a  devise  that  executors  shall  sell 
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the  land ;  or  (ii.)  that  land  shall  be  sold  by  the 
executors ;  or  (iii.)  a  devise  of  lands  to  be  sold 
by  the  executors,  creates  only  a  power  (Sug. 
Pow.  111—115;  Chance,  pi.  141—170). 

The  third  proposition  is,  however,  open  to  doubt  (see  Co.  Lit. 
113  a). 

In  Boe  V.  Shatter  (8  Ad.  &  Ell.  905),  there  was  a  devise  of 
freeholds  to  the  testator's  wife  for  life ;  and  after  her  death 
"  my  will  is  that  my  said  freeholds  shall  then  be  sold  by  my 
executors  in  trust,"  &o.  The  Court  construed  this  as  a  devise 
that  the  lands  should  be  sold  by  the  executors,  and  accordingly 
held  that  they  took  a  mere  power. 

In  Reg.  v.  Wilson  (3  B.  &  S.  201 ;  9  Jur.  N.  S.  439),  a 
testator  directed  his  executors  to  sell  copyholds,  and  to  convey 
and  assure  them  to  the  purchaser.  It  was  contended  that  the 
direction  to  convey  showed  that  the  executors  were  intended  to 
take  an  estate  ;  but  the  Court  held  that  they  took  a  mere  power, 
and  could  accordingly  complete  a  sale  without  being  admitted. 
It  wUl  be  remembered  that  a  bargain  and  sale  is  still  a  common 
form  of  assurance  of  copyholds  by  executors  who  have  a  power 
of  sale,  but  no  estate  ;  and  the  executors  were  therefore  able  to 
convey  in  the  ordinary  way  as  directed  by  the  will.  The  report 
of  this  case  in  1 1  W.  E.  70,  must  be  erroneous  in  stating  that 
the  testator  bequeathed  his  copyholds  to  his  executors. 

In  Lancaster  v.  Thornton  (2  Burr.  1027),  a  testator  devised 
that  his  sons  should  sell  his  real  estate.  This  was  held  to  be  a 
power,  devise  being  equivalent  to  direct;  (see,  too.  Knocker  v. 
Bunbury,  6  Bing.  N.  C.  30C). 

9.  Such  a  power  as  is  mentioned  in  the  preceding  rule  may  How  created, 
be  created  without  express  words,  and  although  no  donee  be  ^_  operation 
named ;  and  will  enable  the  person  who  exercises  it  to  pass  the 
legal  estate. 

If  there  is  a  direction  to  sell  in  a  will,  but  the  Direction  to 
testator  does  not  say  by  whom  the  sale  is  to  be  vendOT  ^° 

named. 
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made,  the  executor  is  presumed  to  be  intended, 
unless  a  contrary  intention  appear  from  the 
will. 

In  Anon.,  Dyer,  371  b.  (S.  C.  sub  nom.  Milward  v.  Moore, 
Sav.  72),  A.  devised  all  his  estates  to  his  sister  and  her  heirs, 
"  except  out  of  this  general  grant  my  manor  of  X.,  which  I  dp 
appoint  to  pay  my  debts  ; "  and  made  two  executors  by  name. 
It  was  held  that  the  executors  had  power  to  sell  X.  for  payment 
of  debts.  It  will  be  observed  that  there  is  here  no  express 
direction  to  sell,  but  a  particular  estate  is  charged. 

In  Yiu.  Abr.  tit.  Devise  (Q-.  e.  pi.  1) :  Devise  of  lands  to  be 
sold  for  payment  of  his  debts  ;  it  shall  be  sold  by  his  executors ; 
and  the  naming  of  his  executors  is  sufficient  (see,  too,  Newton  v. 
Bennet,  1  B.  C.  C.  135 ;  Elton  v.  Harrison,  2  Sw.  276,  n ; 
Wareham  v.  Brown,  2  Vem.  154). 

And  Lord  St.  Leonards  (Pow.  117)  says  that  it  is  well  settled 
that  the  executors,  where  no  contrary  intention  appears,.shall  sell, 
as  well  where  the  money  is  to  be  applied  for  payment  of  debts, 
as  where  it  is  given  in  the  nature  of  legacies  and  is  distributable 
by  the  executors.  Thus,  in  Carvill  v.  Carvill  (2  Ch.  Hep.  301), 
A.  gave  legacies,  which  he  appoiuted  to  be  paid  by  sale  of  lands, 
and  appointed  executors ;  and  the  Court  decreed  that  the  lands 
should  be  sold  by  the  executors.  In  Allum  v.  Fryer,  however 
(3  Q.  B.  442,  446),  Lord  Denman  said  that  i£  lands  were 
directed  to  be  sold,  and  the  money  arising  from  the  sale  were 
placed  in  a  course  of  distribution  within  the  proviace  of  the 
executor,  then  the  executor  would  have  the  power  of  sale  ;  but 
if  (as  in  that  case)  it  was  to  be  distributed  only  amongst  certain 
persons,  the  heir  would  have  the  power. 

In  Bentham  v.  Wiltshire  (4  Madd.  44),  a  testator  bequeathed 
lands  to  H.  B.  for  life,  provided  she  did  not  marry,  and  directed, 
"  after  her  decease,  the  estate  should  be  sold "  (not  saying  by 
whom),  and  the  money  divided  amongst  certain  persons  named, 
after  paying  to  Gr.  B.  a  legacy  of  £5,  and  he  appointed  H.  B. 
(the  tenant  for  life)  and  B.  B.  his  executors.  It  was  held  that 
no  power  of  sale  was  given  to  the  executors,  as  they  hadnothiag 
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f 0  do  with  the  produce  of  the  sale,  nor  any  power  of  distribution 
with  respect  to  it ;  and  there  was  the  further  circumstance  that 
the  sale  was  directed  to  be  made  after  the  death  of  the  tenant 
for  life,  who  was  one  of  the  executors  ;  (but  see  Ward  v.  Devon, 
mentioned  in  Forbes  v.  Peacock,  11  Sim.  160  ;  Curtis  v.  Fulbrook, 
8  Ha.  25,  and  S.  C.  278—280 ;  ajx^Anon.  2  Leon.  220,  pi.  276, 
referred  to  in  Sug.  Pow.  115). 

In  WardY.  JDcron  (cited  11  Sim.  160),  the  will  was:  "Sell 
all  off,  both  real  and  personal  property,  and  divide  the  produce 
between  my  wife  M.  A.  W.  and  my  sons  and  daughters,  each  to 
share  alike.  The  law  gives  the  house  at  Teddington  to  the 
youngest  son ;  but  it  is  my  will  to  sell  all.  I  appoint  E.  W.  and 
my  wife  M.  A.  W.,  my  executors."  That  was  the  whole  will, 
and  the  executors  were  held  to  take  a  power  to  sell.  In  both  Conflict 
these  cases  the  produce  of  the  sale  was  not  distributable  by  the  sentTiam  v. 
executors  as  such  ;  and  it  is  difficult  to  maintain,  in  the  face  of  and'^an?  v 
Ward  V.  Devon,  that  the  decision  in  Bentham  \.  Wiltshire  was  -^«*'"«- 
right  on  the  first  ground  stated  by  the  Vice-Chancellor.  But  in 
other  points  the  cases  are  very  distinguishable.  In  Ward  v 
Devon  the  sale  was  immediate,  and  real  and  personal  estate  were 
treated  together,  whilst  in  Bentham  v,  Wiltshire  the  inconveni- 
ence of  a  sale  postponed  till  the  death  of  the  tenant  for  life,  who 
was  also  executor — postponed,  that  is,  to  a  period  possibly 
remote,  when  all  other  proceedings  in  relation  to  the  estate 
would  have  been  long  completed,  and  the  executors  would  be 
fundi  officio — must  have  had  some  weight ;  (and  see  Sug.  Pow. 
119  ;  see,  too.  Pit  v.  Pelham,  1  Ch.  Ca.  176;  1  Lev.  304;  Sug. 
Pow.  116  ;  Chance,  pi.  187). 

When  the  intention  of  testators,  as  expressed  in  their  wills,  is 

to  be  the  criterion,  it  is  evident  that  each  case  must  depend  on 

its   own   circumstances,   and  it   is    probable   that  Bentham   v. 

Wiltshire,  on  all  the  circumstances  of  the  case,  would  be  decided 

in  the  same  way  at  the  present  day ;    but  the  fact  that  the 

distribution  of  the  produce  of  sale  was  not  necessarily  entrusted 

to  the  executors  rirtiite  officii  would  be  considered  only  as  one 

point  of  evidence,  and  not  as  the  sole  ground  of  the  decision. 

In  neither  of  the  preceding  cases  was  there  any  devise  in  fee  H  there  la  a 

devise  of 
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lands,  a 
direction  to 
sell  gives  no 
power  to 
executors. 


Kealty  and 
personalty- 
blended  into 
one  fund. 


Power  of 
executors  is 
question  of 
intention. 


of  the  land  to  he  sold.  If  tlie  land  is  devised  direct  to  several 
in  fee,  with  a  direction  superadded  that  it  shall  he  sold,  there  is 
no  implied  power  of  sale  in  the  executors,  although  the  devisees 
are  minors.  The  evidence  of  a  contrary  intention  afforded  by 
the  devise  is  too  strong  {Patton  v.  Randall,  1  J.  &  W.  189, 196); 
But  this  would  not  apply  to  cases  where  the  devise  is  merely  of 
a  life  estate,  and  after  the  death  of  the  life-tenant  to  be  sold,  as 
in  Bentham  v.  Wiltshire. 

In  Tylden  v.  Syde  (2  S.  &  S.  238)  the  fact  that  the  produce 
of  the  sale  of  realty  and  conversion  of  personalty  was  treated 
as  blended  into  one  fund,  was  held  sufficient  evidence  of  inten- 
tion to  give  the  executors  the  power. 

10.  The  power  of  executors,  however,  to  sell  real  estate  does  not 
depend  on  any  express  direction  that  the  estate  shall  be  sold : 
but  if  from  the  whole  purview  of  the  will  it  appears  to  have 
been  the  intention  of  the  testator  that  his  real  estate  should  be 
sold,  and  the  proceeds  are  to  be  distributed  in  such  a  manner  as 
the  executors  alone  can  by  law  carry  out,  then  there  is  an 
implied  power  given  to  them  to  sell  the  estate.  The  implication 
that  the  executors  are  to  take  the  power  arises  from  the  fact  that 
the  money  is  to  pass  through  their  hands  and  to  be  distributed 
by  them  in  the  execution  of  their  office,  as  in  payment  of  debts 
and  legacies ;  or  it  may  be  otherwise  raised  by  evidence  of 
intention  on  the  face  of  the  will.  But  it  is  not  enough  to  show 
that  it  would  be  more  expedient  to  have  the  sale  made  by  the 
executors  than  by  the  heir-at-law  (per  Parke,  B.,  in  Doe  v. 
Hughes,  6  Ex.  223). 

Thus,  it  appears  that  the  subdivision  of  real  estate  into  shares, 
with  directions  for  the  investment  of  some  of  the  shares,  will 
give  the  executors  a  common  law  power,  if  the  real  estate  be  not 
directly  devised  to  any  person. 

A  mere  division  without  more  would  not  probably  be  enough. 
The  distinction  between  a  devise  to  A.  and  B.,  to  be  divided 
between  them  in  equal  moieties  (in  which  case  A.  and  B.  would 
take  the  fee  in  moieties),  and  a  devise  of  real  estate  to  be 
divided  between  A.  and  B.,  or  between  any  number  of  persons, 
seems  too  slight  to  found  any  argument  upon  {of.  Stevenson 
V.  Mai/or  of  Liverpool,  L.  R.  10  Q.  B,  81) ;  but  if  such  a 
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devise  as  the  last  were  coupled  with  directions  as  to  the  invest- 
ment of  some  of  the  shares,  and  other  evidence  of  an  intention 
to  convert,  it  seems  that  the  testator  will  be  considered  to  have 
given  his  executors  a  common  law  power  to  sell  the  realty. 

J.n  Mower  Y.  Orr  (7  Ha.  473),  the  testator  prefaced  his  will  Sub-di-dsion 
■with  a  statement  that  his  property  was  so  scattered  about  and  into  numerous 
not  realized  that  he  could  not  tell  what  he  should  die  worth  ;  he  ^freotionf  as 
then  gave  his  estate,  including  copyholds  of  inheritance,  lease-  *°  invest- 

,  .  o        J. ./  ^     ment. 

holds,  merchandize,  money  in  the  funds,  and  cash,  to  his 
children  and  grand-children  in  twenty  aliquot  shares,  and 
directed  two  of  such  shares  to  be  invested  in  the  names  of  his 
executors  in  Grovernment  funds  for  the  benefit  of  two  of  the 
legatees,  who  were  infants  ;  the  will  concluded  with  a  request  to 
his  executors,  that  they  would,  on  his  death,  use  their  exertions 
to  get  his  property  together,  and  divide  it  according  to  his  inten- 
tions therein  expressed.  The  Yice-Ohancellor  said  that  the 
division  of  the  entire  property  into  a  number  of  shares,  and  the 
direction  contained  in  the  will  as  to  the  investment  and  disposi- 
tion of  some  of  such  shares,  precluded  the  supposition  that  the 
testator  intended  that  the  copyholds  should  remain  unsold  ;  and 
he  held  that  the  testator  had  directed  a  conversion  of  all  his  real 
estate.  This  impKed  that  the  executors  took  a  common  law 
power  of  sale.  The  testator  had,  in  fact,  directed  a  sale  without 
saying  by  whom  it  was  to  be  made ;  this  (by  the  rule  above 
stated)  would  give  the  executors  power  to  sell,  even  without  the 
blending  of  realty  and  personalty  into  one  fund,  and  the  direc- 
tion as  to  the  investment  in  the  executor's  names. 

On  the  other  hand,  in  Cornick  v.  Pearce  (7  Ha.  477),  the 
testator  gave  his  real  and  personal  estate  to  trustees  on  trust,  to 
apply  the  rents  for  his  daughters'  benefit  until  the  youngest 
attained  21 ;  and  then  to  divide  the  whole  into  two  equal 
moieties,  of  which  he  gave  one  moiety  to  his  two  daughters 
absolutely,  and  directed  the  other  to  be  invested  in  Grovernment 
or  real  securities,  and  the  dividends  to  be  paid  to  the  daughters 
for  life,  and  on  their  death  the  said  moneys  and  effects  to  be 
divided  amongst  their  children.  The  same  Vice-Ohancellor 
thought  that  a  mere  division  of  real  estate  into  moieties,  and  a 
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direction  as  to  the  investment  of  one  moiety,  did  not  necessarily 
operate  as  a  conversion  of  more  than  one  moiety ;  the  direction 
to  invest  arose  out  of  and  was  rendered  necessary  by  the  settle- 
ment of  the  property  which  the  testator  had  in  view ;  the 
property  was  to  he  enjoyed  in  specie,  and  at  a  certain  period 
there  was  to  be  a  division  of  one  moiety  between  the  two 
daughters,  the  other  moiety  was  to  be  invested ;  if  the  testator 
had  said  that  one  moiety  was  to  be  sold  for  the  purposes  of 
investment,  the  case  against  the  conversion  of  the  other  moiety 
would  have  been  too  clear.  He  thought  that  there  was  no 
direction  which  required  a  conversion  except  as  to  the  moiety  to 
be  settled. 

It  has  been  said  of  the  case  of  Mcmer  v.  Orr  (1  Jarm.  3rd  ed. 
558),  that  it  seems  to  go  little  short  of  deciding  that  every 
direction  to  divide  implies  also  a  direction  to  convert  into  money, 
for  the  purpose  of  rendering  the  division  more  easy.  It  is, 
however,  to  be  observed  that  the  will  in  that  case  contained  a 
direction  for  investment,  and  peculiar  expressions,  showing  an 
intention  to  convert,  apart  from  the  division  into  shares,  e.  g., 
the  recital  that  the  property  was  not  realized,  implying  a  desire 
that  it  should  be  realized,  and  the  desire  that  the  executors 
would  get  his  property  together  and  divide  it. 

The  question  must  depend  upon  the  wording  of  each  parti- 
cular will.  If,  upon  the  whole  language  of  the  will,  for 
effecting  the  purposes  of  the  wiU,  it  is  plain  that  there  was  to 
be  a  division  of  the  property  5  that  the  property  to  be  so  dealt 
with  is  to  go — not  the  land  in  specie,  and  the  money  in  specie 
— ^but  to  go  among  certain  persons  in  certain  shares  and  propor- 
tions, without  any  distinction  as  to  land  or  money ;  then,  if  the 
purposes  of  the  will  can  be  best  effected  by  a  conversion,  and  there 
be  no  devise,  it  seems  that  the  executors  will  take  a  common  law 
power  to  effectuate  the  purposes  of  the  wiU ;  (cf.  the  judgment 
of  Y.-C.  Stuart,  in  Greenicay  v.  Crreemcaij,  29  L.  J.  Ch.  603 ; 
reversed,  ibid.  605;  2  D.  F.  &  J.  128;  and  see  Luca^  v. 
Brandreth,  28  B.  273  ;  Bai-ies  to  Jones,  24  Ch.  D.  190  ;  Flux  v. 
Best,  23  W.  E.  228  ;  Bmhanan  v.  Angus,  4  Macq.  374  ;  Nixon 
Y.  Cameron,  26  Ch.  D.  19  ;  Be  Cookes,  4  Ch.  D.  454 ;  and  as  to 
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the  implication  of  a  receipt  clause,  see  Balfour  v.  Welland,  16 
Yes.  151).* 

11.  It  may  here  be  noted  that  under  the  Conveyancing  Act,  Completion 
1881,  sect.  4,  where,  at  the  death  of  any  person  dying  after  oradminis- 
31st  December,  1881,  there  is  a  subsisting  contract  enforceable  confa-Tct  to 
against  his  heir  or  devisee  for  the  sale  of  the  fee  simple  or  other  ^®^  realty. 
freehold  interest,  descendible  to  heirs  general,  in  any  land,  his 
personal  representatives  have  power  to  convey  the  land  for  all  the 

estate  and  interest  vested  in  him  at  his  death  in  any  manner 
proper  for  giving  effect  to  the  conveyance.  This  section  enables 
the  legal  personal  representatives  to  convey  the  legal  estate  if 
vested  ia  the  testator  in  freeholds :  if  the  legal  estate  is  out- 
standing the  section  has  no  operation,  but  it  appears  to  override 
a  devise  by  the  testator  to  trustees  or  any  other  person.  The 
section  does  not  extend  to  copyholds. 

12.  The  intention  of  the  testator  that  the  executor  should 
take  a  power  of  sale  over  his  real  estate  is  sufficiently  shown  by 
his  charging  that  estate  with  the  payment  of  his  debts. 

A  mere  general  direction  by  a  testator  that  his  Direction  to 
debts  shall  be  paid  effectually  charges  them  upon  operates  as 
all  his  real  estate. 

A  mere  direction  to  adjust  and  pay  all  claims  is  not,  however, 
sufficient  {Re  Head  and  Macdonald,  45  Ch.  D.  310). 

•  By  the  courtesy  of  the  late  Mr.  Dart,  I  am  permitted  to  insert  his  opinion 
on  the  following  case.  The  will,  so  far  as  material,  was  as  follows:  — 
"Fourthly,  upon  the  decease  of  A.,  I  give,  devise,  and  bequeath  all  the  rest 
and  residue  of  my  real  and  personal  estate,  \o  be  divided  into  four  equal  shares, 
between  B.,  C,  D.,  and  the  chUdren,  or  survivors  of  them,  of  E.,  namely,  F., 
Gr.,  and  H.,  their  one-fourth  share  to  be  equally  divided  amongst  them,  and  to 
be  paid  on  their  severally  attaining  their  majority;  but  in  reference  to  C.'s 
one-fourth  share,  it  is  my  express  will  and  desire  that  the  same  shall  be  by  my 
executors  invested  in  good  and  proper  securities,  and  that  the  interest  arising 
therefrom  shall  be  paid  to  him  in  quarterly  instalments,  and  in  case  of  the 
demise  of  either  or  any  of  the  above-named  parties,  the  deceased's  share  to  be 
equaOy  divided  amongst  the  survivors  in  the  respective  portions." 

Mr.  Dart  thought  that  although  the  mere  division  into  shares  would  not  have 
been  enough  to  turn  what  he  should  otherwise  read  as  a,  devise  into  a  mere 
power,  yet  as  there  was  a  direction  to  invest  and  pay  in  the  will,  he  thought 
that  the  executors  took  ex  officio  a  common  law  power. 
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How  far 
generally  a 
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"The  rule  applies  whether  the  real  estate  be  devised  to  the 
executors  or  not,  and  whether  the  testator  effectually  disposes  of 
his  real  estate  or  dies  intestate  with  respect  thereto  {Shallcross  t. 
Mnden,  3  Ves.  739). 

13.  Such  general  charge  is  not  necessarily  inconsistent  with  a 
subsequent  express  charge  of  specific  sums  upon  a  particular 
estate  {Taylor  y.  Taylor,  6  Sim.  246  ;  Forster  v.  Thompson,  4  Dr. 
&  War.  303),  nor  even  of  all  the  debts  upon  a  particular  estate 
{Graves  v.  Graves,  8  Sim.  43) ;  and  it  may  be  stated  generally 
that  such  subsequent  specific  charge  without  more  is  not  enough 
to  limit  the  generality  of  the  preceding  charge.  The  testator 
can,  however,  of  course  except  some  of  his  estates  from  the 
charge,  either  expressly  (as  in  Thomas  v.  Britnell,  2  Yes.  sen. 
313),  or  by  implication;  and  it  has  been  held  that  a  subse- 
quent direction  that  the  debts  are  to  be  paid  out  of  a  particular 
estate  has  this  effect  {JDouce  v.  Torrington,  2  M.  &  K.  600, 
sed  qu.) 

There  is  no  inconsistency  in  creating  two  funds  for  the  pay- 
ment of  debts.  In  Price  v.  North  (1  Ph.  85),  a  testator  began 
by  directing  payment  of  his  debts,  and  then  gave  the  residue 
of  his  personal  estate  (after  and  subject  to  the  payment  of  his 
debts  and  legacies)  to  his  daughter.  The  Court  held  the  real 
estate  charged  with  the  debts  in  aid  of  the  personalty.  But  it 
is  a  question  of  intention  in  each  case.  Thus,  in  Palmer  v. 
Graves  (1  Keen,  545),  the  Master  of  the  EoUs  said:  "The 
testator  commences  his  will  by  saying,  'In  the  first  place,  I 
direct  my  just  debts,  funeral  expenses,  and  the  charges  of  proving 
this  my  will  to  be  fully  paid.'  These  words,  if  not  limited 
or  controlled  by  anything  else  in  the  will,  are  sufficient  to  con- 
stitute a  charge  on  all  the  real  estates  for  the  payment  of  debts : 
not  a  clear,  express  charge  on  all  the  testator's  lands,  but  a 
charge  by  implication,  capable  of  being  explained  by  subsequent 
words  or  a  subsequent  provision  for  the  pajonent  of  debts.  The 
testator,  after  employing  the  words  I  have  stated,  proceeds  to 
make  several  devises  and  bequests,  and  then  gives  and  bequeaths 
unto  John  Graves  a  small  quantity  of  silver  plate,  together  with 
the  rents  and  profits  of  his  freehold  and  leasehold  premises,  due 
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and  accruing  up  to  what  is  termed  a  quarter-day,  -which  should 
ensue  next  after  his  death,  n-hich  rents  and  profits  I  charge  with 
the  payment  of  my  said  debts,  funeral  expenses,  and  the  charges  of 
proving  this  my  u-ill."  And  he  held  that  the  general  charge  was 
controlled  by  the  specific  charge. 

Where,  however,  the  direction  that  the  debts  shall  be  paid  Bii-eotion  that 
is  coupled  with  a  direction  that  they  shall  be  paid  by  the  execu-  by  executors : 
tors,  then,  if  no  real  estate  is  devised  to  the  executors,  it  is  ('•)  Where  no 

estate  is 

assumed  that  the  testator  intended  that  the  debts  should  be  paid  devised  to 
only  out  of  property  which  by  law  passes  to  the  executors,  and 
therefore  no  charge  of  debts  on  the  real  estate  is  created  ( Wasse 
V.  Heslington,  3  M.  &  K.  495 ;  Keeling  v.  Brown,  5  Ves.  359 ; 
WisdenY.  Wisden,  2  Sm.  &  Q-.  396). 

In  Re  Cam,eron,  Nixon  v.  Cameron  (26  Ch.  D.  19),  a  testator 
gave  legacies  and  annuities,  and  proceeded :  "  My  executors  may 
realize  such  part  of  my  estate  as  they  think  right  and  in  their 
judgment  to  pay  the  afore-named  legacies."  It  was  held  by 
the  Court  of  Appeal  that  this  applied  only  to  property  which 
the  executors  took  as  executors.  Lord  Selborne  (p.  25)  says: 
"  It  was  insisted  that  the  words  '  my  estate '  thus  used  compre- 
hended real  estate  :  as  they  no  doubt  might  if  a  testator  gave 
'  all  his  estate  '  to  his  executors  or  to  any  other  devisees.  But 
when  an  implication  adverse  to  an  heir-at-law  is  sought  to  be 
raised  from  a  mere  direction  for  payment  of  legacies,  it  is  neces- 
sary to  consider  whether  the  words  are  not  sensible  without  any 
such  implication.  The  whole  personal  estate  vests  by  law  in  the 
executors :  the  real  estate  does  not.  The  personal  estate,  not 
specifically  bequeathed,  is  generally  the  proper  fund  for  the 
payment  of  pecuniary  legacies.  When  a  testator  directs  his 
executors  to  realiae  for  the  payment  of  such  legacies,  '  such  part 
of  his  estate  as  they  think  right  and  in  their  judgment,'  it  is 
reasonable  to  understand  him  to  refer  to  the  estate  which  vests 
in  them  as  executors,  and  not  to  that  which  does  not :  and  the 
direction  in  the  earlier  sentence  of  the  same  will,  that  a  parti- 
cular legacy  is  to  be  paid  out  of  his  estate,  naturally  means  that 
it  is  to  be  paid  in  a  due  course  of  administration."     These 
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observafions  appear  to  apply  with,  equal  force  to  debts  (see  Doe 
V.  Milborne,  2  T.  E.  721). 

But  if  any  real  estate  is  devised  to  the  executors,  then  it  is 
assumed  that  the  testator  intended  that  his  dehts  should  be  paid 
out  of  the  personalty  and  the  estate  so  devised,  and  the  debts 
are  charged  on  that  estate  accordingly  {Dover  v.  Gregory,  10  Sim. 
393) .  The  law  is  thus  stated  by  the  late  Master  of  the  EoUs 
in  Tanqueray-Willaume  v.  Landau  (20  Gh.  D.  at  p.  479)  :  "A 
direction  to  '  my  executors  to  pay  my  debts '  has  been  held  to 
mean  a  direction  to  them  to  pay  out  of  the  personal  estate ;  but 
if  it  is  followed  by  a  devise  of  real  estate  to  the  executors  either 
as  such  or  in  their  own  names,  it  is  a  direction  to  them  to  pay 
out  of  that  estate  as  well  as  out  of  the  personal  estate,  and  the 
real  estate  is  charged."  And  the  same  rule  applies  whether  the 
devise  is  to  the  executors  beneficially  or  in  trust,  and  if  the 
devise  is  in  trust,  it  applies  whether  the  executors  take  the  whole 
beneficial  interest,  as  in  Henvell  v.  Whitaker  (3  Euss.  343) ;  or 
only  a  life  interest,  as  iu  Finch  v.  Hattersky  (3  Euss.  345) ;  or 
an  estate  tail,  as  in  Cloiodsley  v.  Pelham  (1  Vem.  411) ;  or  no 
beneficial  interest  at  all,  as  ia  Hartland  v.  Murrell  (27  B.  204) 
{})(')•  Fry,  J.,  in  Bailey  v.  Bailey  (12  Ch.  D.  268),  approved  by 
C.  A.,  20  Ch.  D.  476).  But  it  has  been  held  that  a  direction 
that  the  debts  shall  be  paid  by  the  executor,  coupled  with  a 
devise  of  real  estate  to  such  executor  beneficially  for  life,  will 
not  enable  the  executor  to  sell  the  fee  {Cook  v.  Dawson,  29  Beav. 
123). 

15.  Where  there  is  a  direction  to  the  executors  to  pay  debts, 
and  a  devise  to  one  or  some  only  of  the  executors,  the  estate  so 
devised  is  not  charged  ( Warren  v.  Davies,  2  M.  &  K.  49 ; 
Wasse  V.  Heslington,  3  M.  &  K.  495 ;  Keeling  v.  Broun,  6  Ves. 
359).  Nor  is  it  charged  if  there  are  two  or  more  executors, 
and  the  estates  are  given  to  them  beneficially  ia  unequal  shares : 
the  presumption  that  a  testator,  who  directs  payment  of  his 
debts  by  his  executors,  and  devises  real  estate  to  such  executors, 
imposes  on  them  the  duty  of  paying  his  debts  to  the  extent  of 
the  estates  devised  to  them,  is  said  to  be  inapplicable  to  cases 
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where  unequal  benefits  are  given  ;  and  it  has  been  held  that,  in 
such  a  case,  the  testator  could  not  have  intended  them  to  bear 
his  debts  equally,  and  therefore  that  the  real  estate  is  not 
charged  at  all  [Hanis  v.  Watkins,  Kay,  438).  It  may  be 
doubted  whether  the  conclusion  is  satisfactory  :  although  it  may 
well  be  that  the  testator  did  not  intend  devisees  of  unequal 
estates  to  bear  his  debts  equally,  he  may  well  have  intended 
them  to  bear  the  debts  rateably  according  to  value,  as  in  the 
case  of  a  devise  to  two  persons  of  the  equity  of  redemption  of 
two  estates  subject  to  one  mortgage.  And  the  exception  does 
not  apply  where  the  whole  legal  fee  is  devised  to  the  executors, 
although  they  are  interested  beneficially  in  unequal  shares  {Re 
Tanqueray-Willaiime,  20  Ch.  D.  465). 

16.  A  charge  of  debts  by  will  coming  into  operation  Charge  of 
prior  to  the  13th  of  August,  1859,  on  real  estate,  power  to 
gives  the  executors  power  to  sell  the  real  estate 
and  to  give  valid  discharges  for  the  purchase- 
money  {Elliott  V.  Merryman,  1  W.  &  T.  L.  C. ; 
Dolton  V.  Hewen,  6  Madd.  9  ;  Ball  v.  Harris,  4  M.  & 
Cr.  264). 

This  rule  also  holds  good  in  the  ease  of  wills  coming  into 
operation  subsequently  to  the  13th  of  August,  1859,  unless 
there  is  a  devise  of  the  testator's  real  estate  for  his  whole  estate 
or  interest  to  trustees  who  are  not  the  executors  (see  22  &  23 
Yict.  c.  3b,  post). 

This  charge  of  debts  affects  the  equitable  but  not  the  legal 
estate  {per  Lord  Langdale,  in  Shaio  v.  Borrer,  1  Keen,  576). 
In  that  case  (which  was  a  suit  for  specific  performance)  the 
testator,  after  charging  his  debts  on  his  real  estate,  devised  his 
advowson  of  H.  to  J.  K.  S.  and  J.  0.  and  their  heirs  on  certain 
trusts  for  E.  "W.  S.,  and  subject  thereto  to  sell,  and  he  appointed 
J.  K.  S.,  R.  W.  S.,  and  J.  K.  S.  B.  executors.  Lord  Langdale 
?aid  that  the  Court  would,  in.  a  suit  by  creditors  to  which  the 
executors  were  parties,  compel  the  trustees  for  special  purposes 
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to  raise  the  money  requisite  for  payment  of  the  debts,  and  that 
the  trustees  and  executors  might  themselves  do  that  which  the 
Court  -would  compel  them  to  do,  on  the  application  of  the 
creditors ;  and  he  held  that  the  executors  and  trustees  together 
could  make  a  good  title. 

In  HodUnson  v.  Quimi  (1  J.  &  H.  303),  Y.-C.  Wood  said: 
"  In  suits  of  specific  performance  of  this  kind,  where  there  is  a 
charge  of  debts,  and  no  distinct  provision  as  to  the  person  by 
whom  the  sale  is  to  be  made,  the  executors  take  an  implied 
power  of  sale  for  payment  of  debts,  though  the  persons  bene- 
ficially interested  are  capable  of  concurring ;  and  where  an 
attempt  is  made  to  resist  a  sale  by  them,  the  executors  are 
entitled  to  insist  on  a  conveyance  of  the  legal  estate." 

In  Gosling  v.  Carter  (1  Coll.  644),  the  purchaser  was  held  not 
bound  to  complete  without  the  concurrence  of  the  heir  of  the 
testator. 

In  Robimon  v.  Lowater  (17  B.  592  ;  5  D.  M.  &  G.  272),  the 
question  at  issue  was  the  power  of  the  executor  to  give  a  valid 
receipt  for  the  purchase-money  of  an  estate  charged  with  the 
payment  of  debts.  The  testator  in  that  case  devised  three  estates, 
viz.,  Rutland  Place  to  A.  for  life  with  contingent  remainders 
over,  Sandfield  to  B.  for  life  with  like  remainders  over,  and 
Arnold  to  B.  in  fee,  subject  to  and  charged  with  the  payment 
of  a  mortgage  of  £200  secured  on  Hutland  Place,  certain  legacies, 
and  his  just  debts,  &c. ;  and  if  Arnold  should  be  insufficient, 
then  he  charged  Sandfield  with  the  payment  thereof,  and  he 
appointed  B.  sole  executor.  B.  sold  Sandfield  to  a  purchaser 
with  notice  of  the  will ;  the  £200  mortgage  debt  was  not  paid 
out  of  the  purchase-money,  and  the  devisees  of  Rutland  Place 
sought  to  make  Sandfield  liable  thereto  in  the  hands  of  the 
purchaser.  The  Master  of  the  Rolls  and  the  Lords  Justices  on 
appeal  held  that  the  testator  evidently  intended  that  the  executor 
should  sell,  and  the  executor  must  therefore  be  considered  as 
invested  with  all  necessary  powers,  including  a  power  to  give 
receipts.  It  is  to  be  observed  that  the  question  in  this  case  was 
confined  to  the  executor's  power  of  giving  receipts,  and  was 
raised  by  a  cestui  que  trust.     No  question  was  raised  by  the 
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purchaser  from  the  executor  as  to  whether  he  obtained  the  legal 
estate. 

It  has  been  said  that  a  title  depending  for  its  validity  on  the 
decision  in  Robinson  v.  Lowater  would  not  be  forced  upon  an 
unwilling  purchaser  {per  L.  J.  Turner  in  Cook  v.  Daicson,  30  L. 
J.  Ch.  360,  3  D.  F.  &  J.  127).  But  s%e  Alexander  v.  Milk 
(6  Ch.  at  p.  131),  where  it  is  said  that,  as  a  general  and  almost 
universal  rule,  the  Court  is  bound  as  much  between  vendor  and 
purchaser,  as  in  every  other  case,  to  ascertain  and  determine  as 
it  best  may  what  the  law  is,  and  to  take  that  to  be  the  law  which 
it  has  so  ascertained  and  determined.  This,  however,  is  qualified 
by  the  Court  of  Appeal  in  Palmer  v.  LocJce  (18  Ch.  D.  381),  and 
is  restricted  to  cases  where  there  are  no  serious  grounds  for  doubt ; 
(and  see  Be  Tliackwray  and  Young,  40  Ch.  D.  34 ;  2  Dart,  1236). 
It  has  been  expressly  decided  at  law  that  the  executors  under 
a  power  implied  by  a  charge  of  debts  could  not  convey  the  legal 
estate  before  22  &  23  Vict.  c.  35. 

In  Doe  d.  Jones  v.  llughes  (6  Exch.  223),  a  testator  charged 
all  his  real  and  personal  estate  with  payment  of  his  debts,  and 
died  intestate  as  to  one  moiety.  The  Court  held  that  a  simple 
charge  of  debts  did  not  give  a  common  law  power  to  the  execu- 
trix to  sell  for  their  payment,  but  that  any  right  the  executrix 
might  have  must  be  enforced  in  equity ;  (see,  too,  Kcnricl;  v. 
Beauclerk,  3  B.  &  P.  176  ;  Doe  v.  Claridge,  6  C.  B.  641). 

It  appears  therefore  that  a  simple  charge  of  debts  gives  the 
executors  an  equitable  power  only,  and  that  on  a  sale  by  them 
the  purchaser  is  entitled  to  have  the  legal  estate  conveyed  to 
him  by  the  person  in  whom  it  is  outstanding  (see  per  Jessel, 
M.  E.,  in  Tanqueray-Willaime  v.  Landau,  20  Ch.  D.  477).  But 
see  Greetham  v.  Colton  (34  B.  615) ;  and  in  Eidsforth  v. 
Armstead  (2  K.  &  J.  333),  where,  after  a  charge  of  debts,  the 
devise  was  to  the  use  of  trustees  during  the  life  of  A.,  and  after 
her  death  to  the  use  of  her  appointees  by  will,  and  in  default  of 
appointment,  to  the  use  of  her  right  heirs,  and  the  testator 
charged  his  estates  with  the  payment  of  £700 ;  it  was  objected 
that  the  purchaser  did  not  get  the  whole  legal  fee,  but  the  title 
was  forced  on  the  purchaser,  the  Yice-Chancellor  saying  that 
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the  testator  having  charged  his  real  estate  with  a  sum  of 
money,  must  he  taken  to  have  given  an  implied  power  of  sale 
to  some  person  to  raise  the  sum  required,  and  that  the  donee 
must  be  ascertained  from  the  whole  of  the  wiU.  He  does  not 
touch  on  the  difficulty  that  the  purchaser  did  not  get  the  whole 
legal  fee. 

And  in  Wrigley  v.  Sykes  (21  B.  337),  where  there  was,  first, 
a  charge  of  debts,  then  a  devise  to  trustees  for  500  years,  and 
then  a  devise  to  five  persons  in  iee  as  tenants  in  common,  who 
were  also  appointed  executors,  it  was  held  that  33  years  after  the 
testator's  death  the  surviving  executors  could  sell,  and  specific 
performance  was  decreed  against  the  purchaser,  although  it 
appears  that  he  could  not  get  more  than  two-fifths  of  the  fee ; 
(see  this  case  observed  on,  Sug.  Pow.  121). 

Purchaser  not  1 7.  A  purchaser  from  executors  selling  under  a  power 

to  existence  of  sale  Created  by  a  charge  of  debts  is  not  bound, 

and  ought  not,  to  inquire  whether  there  are  debts 

or  not,  if  such  sale  is  made  within  a  reasonable 

time  after  the  testator's  death. 

This  rule  is,  of  course,  inapplicable  to  a  purchaser  who  has 
actual  knowledge  that  all  debts  have  been  paid,  and  that  the 
purchase-money  is  to  be  applied  only  for  the  vendor's  own  use 
and  not  for  any  purpose  whatever  connected  with  the  estate; 
for  instance,  if  it  was  to  be  taken  in  satisfaction  of  a  previous 
debt,  due  from  the  executor  himself  to  the  purchaser  {per  Lord 
Hatherley  in  Corser  v.  Cartwright,  L.  E.  7  H.  L.  at  p.  741, 
approving  Wathin  v.  Cheek,  2  Si.  &  St.  199)  ;  but  where  the 
executors  have  a  power  of  sale  for  other  purposes  (as  for  the 
payment  of  legacies,  or  for  distribution  among  beneficiaries), 
the  rule  appKes,  though  the  purchaser  is  aware  that  all  debts 
have  been  paid,  or  indeed  that  there  never  were  any  debts 
{Forhes  v.  Peacock,  1  Ph.  717 ;  StrougJiill  v.  Anstey,  1  D.  G. 
M.  &  G.  635  ;  Carlyon  v.  Truscott,  20  Eq.  348). 

"  When  a  testator  by  his  will  charges  his  estate  with  debts  and 
legacies,  he  shows  that  he  meant  to  entrust  his  trustees"  (or 
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executors)  "  with  the  power  of  receiving  the  money,  anticipating 
that  there  will  be  debts,  and  thus  providing  for  the  payment 
of  them.  It  is  by  implication  a  direction  by  the  testator  that  he 
intends  to  entrust  the  trustees  with  the  receipt  and  application 
of  the  money,  and  not  to  throw  any  obligation  at  all  upon  the 
purchaser  or  mortgagee ;  that  intention  does  not  cease  because 
there  are  no  debts;  it  remains  just  as  much  if  there  are  no  debts, 
as  if  there  are  debts,  because  the  power  arises  from  the  cir- 
cumstance that  the  debts  are  provided  for,  there  being  in  the 
very  creation  of  the  trust  a  clear  indication  amounting  to  a 
declaration  by  the  testator  that  he  means  that  the  trustees  are 
alone  to  receive  the  money  and  apply  it.  In  that  way  all  the 
cases  are  reconcileable  and  all  stand  upon  one  footing,  namely, 
that  if  a  trust  be  created  for  the  payment  of  debts  and  legacies, 
the  purchaser  or  mortgagee  shall  in  no  case  be  bound  to  see  to 
the  application  of  the  money  raised  "  {per  Lord  St.  Leonards, 

1  D.  G.  M.  &  G.  653). 

But  if  the  trust   or  charge  were  for  payment  of  certain  Charge  of 
scheduled  debts  only  {Doran  v    Wiltshire,  3  Sw.  701),  or  of  ^ebts  or 
legacies  only  {Johnson  v.  Kennett,  3  M.  &  K.  630,  Horn  v.  Horn,  ^^^^"^^^  °°ly- 

2  S.  &  S.  448),  the  purchaser  was  bound  to  see  to  the  application 
of  the  purchase-money  (Lewin,  9th  ed.  505)  ;  and  of  course  the 
purchaser  would  in  any  event  be  liable  if  he  coUuded  with  the 
executor  in  a  sale  for  an  improper  purpose,  or  with  a  view  to  a 
misappropriation  of  the  purohaae-money  {Eland  v.  Eland,  4  M.  & 
0.  427).  In  the  absence  of  collusion,  however,  it  is  submitted 
that  a  direction  to  the  executor  to  pay  scheduled  debts  or  lega- 
cies gives  him  power  to  sell  real  estate  for  the  purpose  as  much 
as  a  direction  to  pay  debts  generally,  although  it  is  possible  that 
it  might  be  necessary  to  show  that  the  legatee  was  alive,  or  that 
all  the  scheduled  debts  had  not  been  paid  in  order  to  show  the 
existence  of  the  power  ;  but  the  power  to  give  a  receipt  for  the 
purchase-money  is  now  a  statutory  power,  and  if  the  power  to 
sell  is  once  established,  and  no  collusion  shown,  it  is  submitted 
that  (since  1860)  the  power  to  give  receipts  follows  as  incidental 
to  the  power  of  sale. 

And  the  fact  that  the  mortgage  or  sale  is  made  by  one  of  Saie^by^^^.^ 

g2 
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one  of  several  several  executors,  wIlo  is  also  devisee  of  the  estate  mortgaged  or 
sold,  does  not  prevent  Tn'm  from  giving  a  valid  receipt  for  the 
consideration  money  {Corser  v.  Carticright,  L.  E.  7  H.  L.  731). 
As  the  legal  estate  is  devised  to  him,  he  is  the  proper  person  to 
convey,  and  (being  an  executor)  he  can  also  give  a  good  receipt 
{CoJyer  v.  Finch,  5  H.  L.  C.  905) ;  hut  the  purchaser's  protection 
is  iadependent  of  the  possession  of  the  legal  estate  (ibid.). 

Lapse  of  And  the  fact  that  a  considerable  time  has  elapsed  since  the 

time. 

testator's  death  does  not  affect  the  validity  of  the  power,  imless 
it  be  so  great  as  to  raise  a  presumption  that  all  debts  have  been 
paid. 

The  Court  of  Appeal,  in  Tanqueray-  Willaume  v.  Landau  (20 
Ch.  D.  465),  have  laid  down  twenty  years  as  the  period  within 
which  a  purchaser  may  properly  presume  that  there  are  unpaid 
debts. 

"  There  is  no  distiaction  between  a  devise  of  estates  to  execu- 
tors, subject  to  a  charge  of  debts  with  the  implied  power  of  sale 
which  follows  from  it,  and  a  trust  for  payment  of  debts  where 
the  legal  estate  is  expressly  devised  to  trustees  for  the  purpose 
of  mailing  such  payment.  In  the  case  of  such  a  trust  it  is 
perfectly  well  established  that  where  the  death  is  recent  the 
purchaser  ought  not  to  inquire,  and  does  not  inquire,  whether 
there  are  debts  or  not,  and  if  he  does  not  inquire  and  has  no 
notice  that  the  debts  are  paid,  he  is  quite  safe.  In  the  same 
way,  where  there  is  a  charge  of  debts  with  an  implied  power  of 
sale,  and  the  purchaser*  gets  the  legal  estate,  he  would  be  pro- 
tected by  a  Court  of  Equity  whether  there  are  such  debts  or 
not,  unless  he  has  knowledge  that  there  are  no  such  debts. 
....  The  only  remainiug  point  is  what  period  of  time  is 
sufficient  to  raise  a  presumption  that  the  debts  have  been  paid  ? 
....  I  think  it  desirable  that  a  rule  should  be  laid  down  upon 
which  parties  may  act  without  having  to  come  to  a  Court  of 
Equity,  and  in  my  opinion  the  reasonable  period  is  twenty 
years.  The  reason  why  I  say  twenty  years  is  this :  that  is  the 
period  of  limitation  for  a  specialty  debt,  and  we  know  as  a  fact 

*  And  eyen  if  lie  did  not  get  the  legal  estate  (Colyer  t.  Finch,  5  H.  L.  C.  905). 


CREATION  OF  POWERS.  85 

that  most  landowners  owe  mortgage  debts.     It,  therefore,  seems 

reasonable  to  say  that  after  twenty  years,  which  is  sufficient  to 

bar  mortgage  debts  and  aU  other  specialty  debts,  there  is  a 

presumption  that  the  debts  are  paid,  especially  when  you  find  a 

beneficiary  ia  the  enjoyment  of   the   estate — a   circumstance 

mentioned  by  Lord  St.  Leonards  in  Stroucjhill  v.  Ansteij  (1  D. 

M.  &  Gr.  654)."     The  older  oases  of  Sabhi  v.  Heape  (27  Beav. 

553) ;  Forhes  v.  Peacock   (12  Sim.  528)  ;    Wrigley  v.  Sijkes  (21 

Beav.  337)  ;  and  Greetham  v.  Cotton  (34  Beav.  615),  in  which 

the  periods  that  had  elapsed  were  respectively  27, 25,  33,  and  13 

years,  may  now  be  disregarded  in  this  respect. 

The  same  rule  has  been  applied  to  the  case  of   executors  Executors 
IT        1         1-   ij      L  L  Belling  lease- 

selung  leasehold  estates.  holds. 

In  Ee  Moli/neux  and  White  (13  L.  E.  Ir.  382 ;  15  ibid.  383), 
a  testator  who  died  in  1847  possessed  of  leaseholds  for  years,  by 
his  will  directed  his  debts  to  be  paid,  and  bequeathed  the  residue 
of  his  property  after  payment  of  his  debts  to  his  executors  in 
trust  to  pay  certain  annuities,  some  perpetual  and  others  ter- 
minable. There  was  no  specific  bequest  of  the  leaseholds. 
Thirty-seven  years  after  the  death,  the  executors  put  up  the 
leaseholds  for  sale :  it  was  not  suggested  that  any  debt  of  the 
testator  remained  unsatisfied.  V.-C.  Chatterton  and  the  Court 
of  Appeal  held  that  the  rule  in  Tanqiieray-  Willaume  v.  Landau 
applied,  and  that  after  the  lapse  of  twenty  years  the  purchaser 
could  not  safely  accept  the  title  from  the  executors  without 
being  satisfied  that  there  were  unpaid  debts  which  justified  the 
sale;  (and  see  Re  Ryan  and  Cavanagh,  17  L.  E.  Ir.  42).  On  the 
other  hand,  in  Re  Whistler  (35  Ch.  D.  561),  Kay,  J.,  said  that 
he  was  not  aware  of  any  authority  for  the  doctrine  that  after 
twenty  years  the  power  of  an  executor  to  sell  personal  estate 
was  to  be  deemed  at  an  end,  and  he  considered  that  the  rule 
established  by  Tanqueray-  WiUaume  v.  Laadau  did  not  apply  to 
the  case  of  such  an  executor.  The  case  of  Molyncux  and  White 
was  not  brought  to  his  notice,  and  the  contract  in  Re  Whistler 
was  made  within  the  twenty  years. 

The  rules  stated  in  this  and  the  preceding  section  are  sub- 
ject to  the    qualification    common   to   all    general   rules    of 
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constmctionf  or  the  ascertainment  of  atestator's  intention,  namely, 
"  unless  a  contrary  intention  appear  by  the  wiU."  It  is  com- 
petent for  a  testator  expressly  to  declare  by  his  will  that  his 
executors  are  not  thereby  given  power  to  sell  his  real  estate, 
and  he  may  equally  declare  this  intention  by  implication  :  and 
any  argument  founded  on  the  ineouTenience  of  a  direction  to 
pay  debts  without  any  machinery  to  raise  the  money  to  pay 
them,  is  usually  met  by  the  answer  that  the  testator  never  con- 
templated the  probability  that  his  real  estate  would  be  required 
for  payment  of  his  debts. 
Devisee  in  18.  It  is  now  enacted  by  22  &  23  Yict.  c.  35,  s.  14,  "Where 

^*moJey  by  any  will  which  shall  come  into  operation  after  the  passing  of 
bysale,  vhen.  ^j^jg  ^^^  ^^3  August,  1859),  the  testator  shall  have  charged  his 
real  estate  or  any  specific  portion  thereof  with  the  payment  of 
his  debts,  or  with  the  payment  of  any  legacy,  or  other  specific 
sum  of  money,  and  shall  have  devised  the  estate  so  charged  to 
any  trustee  or  trustees  for  the  whole  of  his  estate  or  interest 
thereiu,  and  shall  not  have  made  any  express  provision  for  the 
raising  of  such  debt,  legacy,  or  sum  of  money  out  of  such  estate, 
it  shall  be  lawful  for  the  said  devisee  or  devisees  in  trust,  not- 
withstanding any  trusts  actually  declared  by  the  testator,  to 
raise  such  debts,  legacy,  or  money  as  aforesaid,  by  a  sale  and 
absolute  disposition  by  public  auction  or  private  contract  of  the 
said  hereditaments,  or  any  part  thereof,  or  by  a  mortgage  of  the 
same,  or  partly  iu  one  mode  and  partly  in  the  other ;  and  any 
deed  or  deeds  of  mortgage  so  executed  may  reserve  such  rate  of 
interest,  and  fix  such  period  or  periods  of  repayment  as  the  person 
or  persons  executing  the  same  shall  think  proper. 
Power  to  "  S.  15.  The  powers  conferred  by  the  last  section  shall  extend 

TiTOrs  &c^™^'  to  all  and  every  person  or  persons  in  whom  the  estate  devised 
shall  for  the  time  being  be  vested  by  survivorship,  descent,  or 
devise,  or  to  any  person  or  persons  who  may  be  appointed  under 
any  power  in  the  will,  or  by  the  Court  of  Chancery,  to  succeed 
to  the  trusteeship  vested  in  such  devisee  or  devisees  in  trust  as 
aforesaid. 
Executors  to  "  S.  16.  If  any  testator  who  shall  have  created  such  a  charge 
^^vhevlno  ^^  ^^  described  in  the  14th  section,  shall  not  have  devised  the 
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hereditaments  charged  as  aforesaid  in  such  terms  as  that  his  sufficient 
whole  estate  and  interest  therein  shall  become  vested  in  any 
trustee  or  trustees,  the  executor  or  executors  for  the  time  being 
named  in  such  wlU  (if  any)  shall  have  the  same  or  the  like  power 
of  raising  the  said  moneys  as  is  hereinbefore  vested  in  the  devisee 
or  devisees  in  trust  of  the  said  hereditaments,  and  such  power 
shall  from  time  to  time  devolve  to  and  become  vested  in  the 
person  or  persons  (if  any)  in  whom  the  executorship  shall  for 
the  time  being  be  vested ;  but  any  sale  or  mortgage  under  this 
Act  shall  operate  only  on  the  estate  and  interest,  whether  legal 
or  equitable,  of  the  testator,  and  shall  not  render  it  unnecessary 
to  get  in  any  outstanding  subsisting  legal  estate. 

"  S.  17.  Purchasers  or  mortgagees  shall  not  be  bound  to  Puroliasera 
enquire  whether  the  powers  conferred  by  ss.  14,  15,  and  16  of  enquire  as  to 
this  Act,  or  either  of  them,  shall  have  been  duly  and  correctly  p^^^ons  of 
exercised  by  the  person  or  persons  acting  in  virtue  thereof.  -^'^*- 

"S.  18.  The  provisions  contained  in  ss.  14,  15,  and  16  shall  Saving  of  pre- 
not  in  any  way  prejudice  or  affect  any  sale  or  mortgage  already 
made  or  hereafter  to  be  made  under  or  in  pursuance  of  any  will 
coming  into  operation  before  the  passing  of  this  Act;  but  the  andof  rigkts 
validity  of  any  such  sale  or  mortgage  shall  be  ascertained  and  fee  or  in  tail. 
determined  in  aU  respects  as  if  this  Act  had  not  passed :  and  the 
said  several  sections  shall  not  extend  to  a  devise  to  any  person 
or  persons  in  fee,  or  in  tail,  or  for  the  testator's  whole  estate  or 
interest  charged  with  debts  or  legacies,  nor  shall  they  affect  the 
power  of  any  such  devisee  or  devisees  to  sell  or  mortgage  as  he 
or  they  may  by  law  now  do." 

It  will  be  observed  that  s.  14  gives  the  power  of  sale  to  the  Questions 
devisees  in  trust,  not  to  the  executors.  Apart  from  the  Act,  the  sect.  f4, 
executors  have  an  equitable  power  of  sale  :  and  it  has  not  been 
decided  whether  the  effect  of  the  section  is  to  take  away  this 
power  from  the  executors,  nor  whether  the  purchase-money  on  a 
sale  by  the  devisees  in  trust  ought  to  be  paid  to  such  devisees  or  to 
the  executors  whose  duty  it  is  to  pay  the  debts.  The  power  to 
give  receipts  contained  in  s.  23  throws  no  light  on  this.  But 
the  latter  question  would  arise  in  any  case  where  the  executors 
and  devisees  in  trust  are  different  persons  ;  and  the  question  of 
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the  continuance  of  the  executors'  power  would  arise  in  the  like 
case  where  the  legal  estate  was  outstanding  in  some  person  whose 
concurrence  in  a  sale  could  be  obtained  by  the  executors.  It 
may  also  be  contended  that  s.  14  does  not  extend  to  any  deTise 
of  a  mere  equitable  estate,  but  only  to  a  legal  devise. 

on  sect.  16,  It  has  been  held  that  an  administrator  with  the  will  annexed 

cannot  exercise  the  power  given  by  sect.  16  {Clay  to  Tetley,  16 
Ch.  D.  3) ;  but  that  an  acting  executor,  where  the  other  has 
renounced,  can  do  so  {Re  Fisher  and  Haslett,  13  L.  E.  Ir.  546; 
and  see  21  Hen.  YIII.,  c.  4;  post,  sect.  21;  and  Conveyancing 
Act,  1882,  sect.  6). 

on  sect.  18.  The  18th  section  has  recently  received  judicial  interpretation. 

In  Re  Wilson,  Pennington  v.  Payne  (34  W.  li.  512),  Kay,  J., 

explains  it  thus :  "  The  meaning  is  that  where  a  testator  has 

devised  his  whole  estate  and  interest  directly  to  A.,  or  to  A.  and 

B.,  or  to  any  number  of  persons  as  tenants  in  common,  or  joint 

tenants,  in  fee  or  in  tail,  so  that  the  devisees  or  devisee  could 

themselves  mortgage  the  property,  then  the  executors  are  not  to 

have  the  power.     But  where  the  estate  is  devised  by  way  of 

settlement,  so  that  there  is  not  any  individual  or  number  of 

individuals  who  are  able  to  make  a  title  to  a  mortgagee,  then  that 

is  the  very  case  to  which  sect.  16  is  intended  to  apply." 

General  19.  The  scheme  of  the  Act  appears  to  be  briefly  as  follows  • 

scheme  of  the    ^^Tn  j.i  i 

Act.  Where  the  testator  has  devised  the  whole  estate  {qu.  legal)  to 

trustees,  they  are  to  seU.  Where  he  has  devised  to  uses  in 
succession  {i.e.  not  merely  to  devisees  in  fee,  or  in  tail),  then  the 
executors  are  to  sell.  And  where  he  has  devised  ia  fee,  or  in  tail, 
then  the  devisees  are  to  sell.  If  the  legal  estate  were  out- 
standing {e.g.  in  a  mortgagee),  and  the  executors  desired  to  sell 
the  equity  of  redemption  only,  or  to  join  in  a  sale  by  the 
mortgagee,  then  it  is  submitted  that  the  equitable  power  of  the 
executors  remains  unaffected,  and  that  they  can  sell  and  give  a 
good  discharge.  If  the  legal  estate  is  devised  within  the  mean- 
ing of  sect.  14  or  the  proviso  in  section  18,  it  appears  to  have 
been  assumed  that  the  executors  are  the  proper  persons  to  give  a 
receipt  (see  Corser  v.  Cartwright,  L.  R.  7  H.  L.  731,  at  p.  740; 
and  West  of  England  Bank  v.  Murch,  23  Ch.  D.  138,  at  p.  151). 
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20.  The  Act  expressly  authorizes  sale  or  mortgage  :  and  Re  Mortgage  or 

.  sale  autho- 

Wihon,  above  cited,  was  the  case  of  a  mortgage.  ri^ed. 

It  is  submitted  that,  apart  from  the  Act,  where  executors  have 
a  power  of  sale  for  payment  of  debts,  and,  indeed,  in  all  cases 
where  charges  are  created  but  no  mode  of  raising  such  charges 
is  provided,  and  the  estate  is  given  beneficially  as  real  estate, 
the  power  may  be  exercised,  or  the  charges  raised,  by  mortgage 
instead  of  by  sale.  A  mortgage  is  only  a  conditional  sale  (Mills 
V.  Banks,  3  P.  "W.  9) ;  and  as  the  testator  has  not  expressly 
directed,  but  only  authorized,  a  sale,  and  has  contemplated  the 
continued  existence  of  his  estates  as  land,  it  may  well  be  that 
executors  who  raise  the  charge  by  mortgage,  instead  of  by  sale, 
are  giving  more  accurate  effect  to  the  testator's  wishes,  than  if 
they  sold  out  and  out ;  (see  Stroughill  v.  Anstey,  1  D.  M.  and 
Gr.  642).  It  would  be  otherwise,  if  there  were  an  express  trust 
for  sale :  such  a  trust  would  not,  as  a  general  rule,  authorize  a 
mortgage. 

21 .  By  21  Hen.  YIII.,  c.  4,  after  a  preamble  stating  that  divers  Sale  by  acting 

PTC  P011  i"OTS 

persons  had  willed  that  their  lands  should  be  sold  by  their  tmder2iH:en. 

executors  for  payment  of  their  debts,  &c.,  but  that  although  ^^^^-i  "=■  *• 

some  of  their  executors  accepted,  others  refused  to  intermeddle 

with  the  execution  of  the  will  or  the  sale  of  the  lands ;  "  and 

forasmuch  as  a  bargain  and  sale  of  such  lands,  &c.,  after  the 

opinion  of  divers  persons,  can  in  no  wise  be  good  or  effectual  in 

law,  unless  the  same  bargain  and  sale  be  made  by  the  whole 

number  of  the  executors  named  to  and  for  the  same  " — ;   it  is 

enacted  "  that,  where  part  of  the  executors  named  in  any  such 

testament  of  any  such  person  so  making  or  declaring  any  such 

will  of  any  lands,  tenements,  or  other  hereditaments  to  be  sold 

by  his  executors  after  the  death  of  any  such  testator  do  refuse 

to  take  upon  bim  or  them  the  administration  and  charge  of  the 

same  testament  and  last  will  wherein  they  be  so  named  to  be 

executors ;  and  the  residue  of  the  same  executors  do  accept  and 

take  upon  them  the  care  and  charge  of  the  same  testament  and 

last  wiU,  then  all  bargains  and  sales  of  such  lands,  tenements,  or 

other  hereditaments  so  willed  to  be  sold  by  the  executors  of  any 

such  testator,  as  well  heretofore  made  as  hereafter  to  be  made  by 
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Tii'm  or  them  only  of  the  said  executors  as  so  doth  accept,  or  that 
heretofore  hath  accepted  and  taken  upon  hiTn  or  them  any  such 
care  or  charge  of  administration  of  any  such  will  or  testament, 
shall  he  as  good  and  effectual  in  the  law,  as  if  all  the  residue  of 
the  same  executors  named  in  the  said  testament  so  refusing  the 
administration  of  the  same  testament  had  joined  with  him  or 
them  in  the  making  of  the  bargain  and  sale  of  such  lands,  tene- 
ments, or  other  hereditaments  so  willed  by  the  executors  of  any 
such  testator,  which  heretofore  hath  made  or  declared  or  that 
hereafter  shall  make  or  declare  any  such  wUl  of  any  such  lands, 
tenements,  or  other  hereditaments  after  his  decease  to  he  sold  by 
his  executors." 
Extended  It  is  submitted  that  the  Act  extends  to  enable  a  single  acting 

application  of  ,  ,  . 

the  Act.  executor  to  sell ;  and,  although  the  letter  of  the  statute  apphes 

only  to  cases  where  executors  have  a  power,  yet,  being  a  bene- 
ficial law,  it  is  by  construction  extended  to  cases  where  lands  are 
devised  to  executors  to  be  sold  (Co.  Litt.  113«). 

In  BonifautY.  Greenfield  (Cro.  Eliz.  80),  there  was  a  devise  to 
four  persons  named  and  their  heirs  to  sell  and  apply  the  money 
to  the  performance  of  the  will,  and  the  four  were  appointed 
executors :  one  renounced,  and  it  was  held  that  the  other  three 
could  sell.  But  in  Benne  v.  Judge  (11  East,  288),  where  there 
was  a  devise  to  five  trustees  upon  trust  to  sell  and  apply  the 
purchase-money  to  certain  uses,  and  a  residuary  gift,  and  the 
five  trustees  were  also  appointed  executors,  it  was  held  that  the 
statute  had  no  application.  Lord  EUenborough  said  that  the 
estate  was  not  devised  to  them  as  executors,  but  as  devisees, 
and  that  they  had  nothing  to  do  with  the  land  as  executors :  if 
the  fund,  when  raised,  had  been  distributable  by  them  in  that 
character,  that  might  have  brought  the  case  within  the  Act. 

Copyholds  Copyholds  are  within  the  Act :  and  a  disclaimer  relates  back 

•vntmn  the 

Act.  SO  as  to  take  effect  ab  initio,  and  validate  a  sale  by  the  acting 

executors  made  before  the  execution  of  such  disclaimer  {Pepper- 
corn V.  Way  man,  5  De  Gr.  &  Sm.  230). 
Disclaimer  of       By  the  Conveyancing  Act,  1882,  sect.  6,  it  is  enacted  that  a 

power  under  /         -i 

Conv.  Act,       person  to  whom  any  power,  whether  coupled  with  an  interest  or 
not,  is  given,  may  by  deed  disclaini  the  power,  and  after  dis- 
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claimer  shall  not  be  capable  of  exercising  or  joining  in  the 
exercise  of  the  power.  On  such  disclaimer  the  power  may  be 
exercised  by  the  other  or  others,  or  the  survivors  or  survivor  of 
the  others  of  the  persons  to  whom  the  power  is  given,  unless  the 
contrary  is  expressed  in  the  instrument  creating  the  power. 
This  section  applies  to  powers  created  by  instruments  coming 
into  operation  either  before  or  after  the  commencement  of  the 
Act. 

It  is  submitted  that  this  section  applies  to  the  power  of  sale  Application  ol 
given  to  executors  by  a  charge  of  debts,  notwithstanding  that 
the  marginal  note  refers  to  trustees.  Such  marginal  notes  form 
no  part  of  the  Act  and  are  not  binding  {Clay don  v.  Green, 
L.  E.  3  C.  P.  511 ;  Att.-Gen.  v.  G.  E.  R.  Co.,  11  Ch.  D.  449 
at  pp.  461,  465 ;  and  Sutton  v.  Sutton,  22  Ch.  D.  511  explaining 
Re  Venour,  2  Ch.  D.  622). 

It  may  here  be  added  that  there  is  in  Ireland  no  statute  cor- 
responding to  the  21  Hen.  8,  c.  4 ;  and  consequently  where  one 
of  two  executors  renounced  probate,  it  was  held  by  Cusa^k- 
Smith,  M.  E.,  that  his  acting  co-executor  could  not  afterwards 
exercise  the  power  of  sale  which  had  been  vested  in  both 
{Thompson  v.  Todd,  15  Ir.  Ch.  E.  337).  But  it  has  recently 
been  held  {Re  Fisher  and  Haslett,  13  L.  E.  Ir.  546)  that  the 
defect  has  been  remedied  by  the  6th  sect,  of  the  Conveyancing 
Act,  1882.  In  the  case  cited  a  testator  directed  that  all  his  just 
debts  should  be  paid  as  soon  as  conveniently  might  be  after  his 
decease,  and  further  directed  that  his  house  property  and  the 
ground-rents  payable  to  him  should  be  sold  by  his  executors, 
and  he  appointed  A.  and  B.  his  executors.  A.  renounced  pro- 
bate and  B.  alone  proved,  and  afterwards  contracted  to  sell  the 
real  estate.  On  a  Y.  and  P.  summons  by  the  purchaser,  Chat- 
terton  Y.  0.  held  that  the  renunciation  under  seal  of  A.  operated 
as  a  disclaimer  by  deed  of  the  power  of  sale  by  A.  within  the 
meaning  of  sect.  6  of  the  Conveyancing  Act,  1882 ;  and  that  B. 
could  alone  exercise  the  power. 

22.  It  is  stated  (Co.  Litt.  113  a.)  that,  albeit  one  executor  Executors 
refuse,  yet  the  acting  executor  cannot  make  sale  to  him  that  chase  thX' 
refused,  because  he  is  party  and  privy  to  the  last  will,  and  *®j^^*°'^'^ 
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remains  executor  still.  This  is  not  now  law  {Maeldntosh  v. 
Barber,  1  Bing.  50,  7  Moore  315 ;  and  see  Stacey  v.  Elph,  1 
M.  &  K.  195.) 

But  a  continuing  executor  cannot,  either  immediately  or  by 
means  of  a  trustee,  be  the  purchaser  from  himself  of  any  part 
of  the  assets,  but  shall  be  considered  a  trustee  for  the  persons 
interested  in  the  estate,  and  shall  account  for  the  utmost  extent 
of  advantage  made  by  him  of  the  subject  so  purchased  {Hall 
V.  Hallet,  1  Cox,  134).  This  is  involved  in  the  rule  of  equity 
that  a  trustee  cannot  buy  from  himself  {Fox  v.  Mackreth,  2 
B.  0.  0.  400).  But  a  sale  by  acting  executors  to  one  of  them- 
selves or  to  a  trustee  for  one  of  themselves  was  good  at  law 
{Mackintosh  v.  Barber,  cited  above). 

23.  The  power  of  an  executor  is  not  determined  by  the  death 

of  his  co-executor,  but  survives  to  him  {Flanders  v.  Clark,  3 

Atk.  509.    See  post.  Survivorship  of  Powers;  and  Conveyancing 

Act,  1881,  sect.  38). 

Salety  sur-         And  Coke  says  (Co.  Litt.  113  a) :  The  executors  having  but 

■riving  exeou-  hi  m    •   •      .        t 

tors,  when       a  powcr  to  sell,  they  must  all  join  m  the  sale.     Then  put  the 

case  that  one  dies :  It  is  regularly  true  that,  being  but  a  bare 
authority,  the  survivors  cannot  sell.  But,  if  a  man  deviseth 
his  land  to  A.  for  a  term  of  life,  and  that,  after  his  decease,  his 
land  shall  be  sold  by  his  executors  generally,  and  make  three  or 
four  executors,  and  during  the  life  of  A.  one  of  the  executors 
dieth,  and  then  A.  dieth,  the  other  two  or  three  executors  may 
sell,  because  the  land  could  not  be  sold  before,  and  the  plural 
number  of  his  executors  remain.  But  if  they  had  been  named 
by  their  names,  as  by  J.  S.,  J".  N.,  J.  D.,  and  J.  Gr.,  his  execu- 
tors, then  in  that  case  the  survivors  could  not  sell  the  same, 
because  the  words  of  the  testator  could  not  be  satisfied.  But  if 
a  man  deviseth  land  to  his  executors  to  be  sold,  and  the  one 
dieth,  yet  the  survivor  may  sell  the  land ;  because,  as  the  state, 
so  the  trust  shall  survive. 

Mr.  Hargrave,  in  his  note  to  the  above  section,  contends  that 
where  a  power  of  selling  is  given  to  executors,  or  to  persons 
nominatim  in  that  character,  a  surviving  executor  ought  to  be 
able  to  exercise  the  power,  for,  by  the  death  of  his  co-executors, 
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the  whole  character  of  executors  hecomes  vested  in  the  survivor, 

and  the  power  heing  annexed  to  the  executors  ratione  officii,  and 

the  office"  itself  surviving,  the  power  annexed  should  also  survive. 

24.  In  all  cases,  except  of  special  trust  and  authority  without  Powers  of 
_  J.        1         J?       executor  of 

the  office  of  executorship,  the  executor  of  an  executor,  how  lar  executor. 

so  ever  in  degree  remote,  stands  as  to  the  points  both  of  heing, 
having  and  done,  in  the  same  plight  as  the  first,  and  immediate 
executor  (2  Williams  on  Executors,  8th  ed.  963).  It  is  stated 
by  Wentworth  (Off.  Ex.  c.  20,  p.  462,  14th  ed.)  that  a  special 
trust  recommended  to  an  executor,  as  to  sell  land,  is  not  per- 
formable  by  his  executor,  and  accordingly  Lord  St.  Leonards 
(Pow.  129)  says  that,  in  the  absence  of  clear  intention,  the 
representative  of  an  executor  cannot  exercise  a  power  vested  in 
the  executor,  and  for  this  he  cites  a  case  (19  Hen.  YIII.,  9) :  "If 
a  man  declare  his  will  that  B.  and  C,  his  executors,  shall  sell 
his  land,  and  die,  and  B.  dies,  and  C.  makes  D.  his  executor, 
and  dies,  and  D.  sells,  this  is  void,  for  the  trust  is  strict."  It 
is  to  be  observed  that  this  is  not  a  case  of  a  power  given  to 
executors  simply,  but  to  persons  nominatim,  who  are  described 
as  executors;  and  it  would  appear  reasonable  that,  if  a  man 
directed  that  his  executors  should  sell  his  land,  this  should  mean 
every  person  who  may  fill  that  office ;  for  the  power  of  an  execu- 
tor is  founded  upon  the  special  confidence  and  actual  appoint- 
ment of  the  deceased,  and  such  executor  is  therefore  allowed  to 
transmit  that  power  to  another  in  whom  he  has  equal  confidence ; 
and  so  long  as  the  chain  of  representation  is  unbroken  by  any 
intestacy,  the  ultimate  executor  is  the  representative  of  every 
precediDg  testator  (1  Williams  on  Executors,  258,  and  Har- 
grave's  note,  Co.  Litt.  113  a ;  and  see  post,  Survivorship  of 
Powers). 

And,  moreover,  it  appears  that  where  the  executors  take  an  Where  the 
implied  power,  the  executor  of  an  executor  may  sell,  the  intent  FmpUed! 
being  that  the  power  shall  be  executed  by  the  person  into  whose 
hands  the  money  is  to  come  {Forbes  v.  Peacock,  11  M.  &  W.  630, 
and  Sug.  Pow.  116,  citing  1  Oha.  Ca.  178  ;  SaUn  v.  Heape,  27 
B.  553). 

The  question  in  each  case  would  be,  whether  the  testator  in 
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the  particular  instance  intended  to  repose  a  personal  confidence 
in  the  donee  of  the  power  or  not.  There  is  nothing  impossihle 
or  illegal  in  allowing  a  man  to  repose  confidence  in  persons 
whom  he  does  not  know  (Sug.  Pow.  129).  If  it  were  other- 
wise, this  would  he  a  simple  solution  of  the  difficulty  that  often 
arises  in  determining  whether  an  implied  power  of  sale  is  to  be 
exercised  by  the  executors  or  the  heir;  for  nemo  est  lueres 
viventis,  and  a  man  cannot  say  with  certainty  who  his  heir  may 
be.  Hence  the  objection  that,  although  a  man  might  trust  his 
executor  whom  he  does  know,  he  cannot  intend  to  trust  his 
executor's  executor,  whom  he  does  not  know,  is  of  no  weight. 

Aotsofexeou-      25.  An   executor  derives  his  authority  from  the  will,   not 

tor  before 

probate.  from  the  probate,  but  the  probate  is  the  necessary  evidence  of 

his  executorial  character.  Probate,  when  taken  out,  relates  back 
to  the  date  of  the  death.  Accordingly  it  has  been  held  that  an 
act  done  by  an  executor  before  probate  is  valid,  provided  the 
will  be  ultimately  proved,  although  the  executor  who  did  the 
act  died  without  proving  the  will  (Wankford  v.  Wankford, 
Salk.  299).  In  Brazier  v.  Hudson  (8  Sim.  67),  a  term  of  years 
was  vested  in  A. ;  he  died,  having  appointed  B.  his  executrix ; 
she  assigned  the  term  to  C,  and  died  without  proving.  It  was 
held  that  on  letters  of  administration  to  A.  with  the  will  an- 
nexed being  taken  out,  the  assignment  to  0.  would  be  established. 
So,  too,  if  administration  be  obtained  by  suppressing  a  wiU.  which 
contains  an  appointment  of  executors,  such  administration  is 
avoided  ab  initio  by  the  title  of  the  executors  when  probate  is 
granted  {AbramY.  Cunningham,  2  Lev.  182).  But  it  is  other- 
wise, if  the  will  contains  no  appointment  of  executors  {Boxall 
Y.  Boicall,  27  Gh.  J).  220). 
Sale  of  real  It  would  seem  to  follow  from  this  that  executors,  who  have  a 

power  to  sell  real  estate,  may  exercise  it  before  taking  out 
probate,  and  give  a  valid  title  to  a  purchaser ;  but  in  order  to 
complete  that  title,  so  as  to  make  it  marketable,  it  must  be 
shown  that  they  were  the  persons  in  whom  the  power  was  vested, 
and  this  can  only  be  done  by  the  production  of  probate. 

And  in  Newton  v.  Metropolitan  Railway  Co.  (1  Dr.  &  Sm.  583), 
■where  a  biU  was  filed  by  executors  before  probate,  alleging  that 


estate. 
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the  will  had  not  been  proved,  and  praying  an  injunction  to 
restrain  the  company  from  taking  or  continuing  in  possession 
of  certain  leaseholds  contracted  to  be  sold  to  the  company  by 
their  testator,  the  Court  held  that  it  was  perfectly  competent  for 
the  plaintiSs  to  file  their  bill,  alleging  the  truth  as  to  the  pro- 
bate not  having  been  yet  granted,  &c.,  alleging  that  the  company 
had  taken  possession,  and  to  apply  for  an  injunction  to  restrain 
them  from  retaining  possession  until  the  purchase-money  was 
paid,  even  if  the  grant  of  probate  was  still  delayed.  But  it  was 
also  held  that,  although  executors  can  make  an  assignment,  and 
give  a  receipt  for  purchase-money,  which  are  binding,  yet  a 
purchaser  is  not  bound  to  pay  the  purchase-money  until  probate, 
because,  till  the  evidence  of  title  exists,  the  executors  cannot 
give  a  complete  indemnity. 

This  would  appear  to  apply  to  the  case  of  a  sale  of  real  estate 
by  executors  under  an  implied  power,  given  to  executors  as  such. 
In  such  a  case  it  would  appear  that  a  purchaser  is  entitled  and 
ought  to  refuse  to  complete  until  probate  has  been  taken  out. 

There  is  a  conflict  of  opinion  as  to  whether  a  power  expressly  Powers  ex- 
given  by  the  will  to  the  executors  exists  in,  and  can  be  ex-  to^exeoutors'^ 
ercised   by  executors  who    renounce.*      Sir    E.  V.  Williams  "^^to  renounce. 
(1  Executors,  290,  8th  ed.)  thinks  not,  unless  the  power  is 
given  to   them  in  their  proper  names,  and  without  reference 
to  their  office  of  executors ;    and  he   cites   Perkins  (548)  : — 
"If  a  man  will  that  A.  and  B.  his  executors,  shall  sell,  &o., 

*  By  20  &  21  Vict.  o.  77,  d.  79,  it  is  enacted  that  -where  any  person,  after  the 
commencement  of  that  Act  (25  August,  1857)  renounces  probate  of  the  "will  of 
which  he  is  appointed  executor,  or  one  of  the  executors,  the  rights  of  such 
person  in  respect  of  the  executorship  shall  wholly  cease,  and  the  representation 
to  the  testator  and  the  administration  of  his  effects  shall  and  may,  without  any 
further  renunciation,  go,  devolve,  and  be  committed  in  like  manner  as  if  such 
person  had  not  been  appointed  executor.  And  by  the  21  &  22  Vict.  u.  95,  s.  22, 
whenever  an  executor  appointed  in  a  wUl  survives  the  testator,  but  dies  without 
having  taken  probate,  and  whenever  an  executor  named  in  a  will  is  cited  to  take 
probate,  and  does  not  appear  to  such  citation,  the  right  of  such  person  in  respect 
of  the  executorship  shall  whoUy  cease,  and  the  representation  to  the  testator  and 
the  administration  of  his  effects  shall  and  may,  without  any  further  renunciation, 
go,  devolve,  and  be  committed  in  Kke  manner  as  if  such  person  had  not  been 
appointed  executor.  (As  to  retracting  renunciation,  see  In  the  goods  of  Gill,  L.  E. 
3P.  &D.  113.) 
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Legal  estate. 


Administrator 
cannot  sell. 


and  they  refuse  before  the  Ordinary,  yet  it  seems  they  may 
sell,  because  they  are  certainly  named,  so  that  it  appears  the 
■will  of  the  testator  is  that  they  shall  sell  whether  they  refuse  or 
not.  But  otherwise  it  shall  be  (as  it  seems)  if  he  will  that  his 
executors  shall  sell,  without  expressing  their  names,  and  they  all 
refuse  before  the  Ordinary,  they  cannot  sell "  (and  see  Yates 
V.  Compton,  2  P.  W.  308).  Lord  St.  Leonards  (Pow.  118)  says 
that  they  can  exercise  it ;  and  this  seems  to  haye  been  expressly 
decided  in  a  case,  temp.  Hen.  YII.  (Sug.  Pow.  893),  at  any 
rate  as  to  equitable  estates,  where  it  is  said,  "  And  if  a  man  has 
feoffees  upon  confidence,  and  makes  a  will  that  his  executors  shaU 
alien  his  lands,  there  if  the  executors  renounce  administration  of 
the  goods,  yet  they  may  alien  the  land,  for  the  will  of  land  is 
not  a  testamentary  matter,  nor  have  the  executors  to  interfere  in 
this  will,  except  so  far  as  a  special  power  is  given  to  them." 
"  And  if  a  man  make  his  will  that  his  executors  shall  alien  his 
lands  without  naming  their  proper  names,  if  they  refuse  the 
administration  or  to  be  executors,  yet  they  may  alien  the  land. 
Quodfuit  concessum  per  Pineux  et  Tremaile  for  clear  law.  Rede 
non  dedixit."  It  is  to  be  observed,  however,  that  this  was 
before  the  Statute  of  Wills,  32  Hen.  VIII.,  c.  1 ;  and  the  will 
therefore  acted  merely  as  a  direction  to  the  feoffees,  and  had  no 
validity  at  law. 

But  the  administrator  cannot  sell  if  no  executors  be  appointed 
or  if  the  executors  renounce.  "  And  if  a  man  has  feoffees  in 
his  land,  and  makes  his  will  that  his  executors  shall  sell  his 
land,  and  then  he  does  not  make  executors,  then  the  Ordinary 
shall  not  meddle  with  the  land,  nor  the  administrators  neither, 
for  the  Ordinary  has  only  to  meddle  with  testamentary  matters 
as  of  goods,  and  consequently  no  more  can  the  administrator 
who  is  but  his  deputy.  And  therefore  it  was  lately  adjudged 
in  the  Exchequer  Chamber  by  all  the  Judges  of  England  that 
if  a  man  makes  a  wUl  of  his  lands  that  his  executors  shall  sell 
the  land  and  alien,  &c.,  if  the  executors  renounce  administration 
and  to  be  executors,  then  neither  the  administrators  nor  the 
Ordinary  can  sell  or  alien,  &c.  Quod  fuit  concessum  per  Eede  et 
Tremaile  for  good  law."  (See,  too.  Be  Clay  and  Tetley,  16  Oh.  D.  3.) 
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The  question  in  all  such  cases  really  is,  whether  the  confidence 
is  reposed  in  the  individuals  named,  or  in  the  persons  who  de 
facto  fill  the  given  ofiice.     In  AU.-Oen.  v.  Fletcher  (5  L.  J.  Ch. 
75),  there  was  a  gift  to  "  charitable  purposes  according  to  the 
best  judgment  of  M.,  sole  executrix  of  the  will."   M.  renounced ; 
and  Lord  Langdale  held  that  the  power  was  coupled  with  the 
office  and  could  not  be  exercised  after  renunciation ;    but  the 
point  does  not  seem  to  have  been  argued.     And  in  Madden  v. 
Madden  (23  L.  E.  Ir.  167),  a  testatrix  gave  two  houses,  held 
under  a  lease  for  lives  renewable  for  ever,  to  her  brother  M.  B., 
in  trust  for  the  clothing  and  education  of  his  children ;    and 
continued,    "  Should   my  brother  wish   to    emigrate   with   his 
family,  I  leave  to  my  executor  J.  L.,  full  power  to  raise  money 
on  or  to  sell  those  houses  to  enable  him  to  do  so ;  but  this  is 
only  if  he  clearly  sees  it  more  beneficial  for  M.'s  young  family  ; 
and  after  paying  all  expenses  of  the  voyage,  the  surplus  sum  to 
be,  by  my  executor,  applied  as  he  shall  see  best  for  the  benefit 
of  my  nieces ;"  and  she  appointed  J.  L.  sole  executor  of  her 
will.     He  renounced  probate  ;  and  administration  was  granted 
to  M.  B.     The  latter,  having  made  arrangements  to  emigrate, 
sold  the  houses  to  X.,  with  the  consent  of  J.  L.,  who  joined  in 
the  conveyance.     Many  years  afterwards  X.'s  representatives 
contracted  to  sell  the  houses,  and  the  purchaser's  objection  that 
on  the  renunciation  of  J.  L.  the  power  of  sale  ceased  to  be 
exeroiseable,  was   overruled  by  the  V.-C,  who   held  that  the 
power  was  given  to  J.  L.  in  his  individual  capacity,  and  not 
rirtute  officii ;   (and  see  Crawford  v.  Fomhaic,  (1891)  2  Ch.  261). 
It  might  perhaps  be  considered  that  in  every  case  where  a 
testator  directs  a  sale  of  his  lands  by  his  executors,  and  appoints 
A.  and  B.  executors,  he  means  that  A.  and  B.  shall  sell  his 
land ;  but  this  would  not  apply  to  powers  annexed  by  implica- 
tion to  the  office  of  executor;  in  such  a  case,  at  any  rate,  it 
seems  that  executors  who  renounce  could  not  exercise  it.     But 
it  is  not  so  clear  as  to  the  powers  expressly  given  to  executors  : 
if  it  is  to  be  regarded  as  a  bare  power  given  to  several  nomina- 
tim  (a  view  which  is  perhaps  supported  by  the  necessity  for 
passing  21  Hen.  YIII.  c.  4,  before  referred  to),  how  could  it,  apart 
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from  recent  legislation,  be  exerciseaWe  by  the  survivors  or  sur- 
vivor? That  it  is  so  exerciseable,  However,  is  shovm  by  Howell  \. 
Barnes  (Cro.  Car.  382)  and  Brassey  v.  Chalmers  (4  D.  M.  &  Gr. 
528) .  If,  on  the  other  hand,  it  is  annexed  to  the  office  (and  this 
seems  to  have  been  the  ground  of  the  two  last-mentioned  cases), 
how  can  any  persons  exercise  it  who  renounce  the  office  ?  Cf. 
Keates  v.  Burton,  14  Yes.  434,  and  the  cases  of  consent  to  mar- 
riage to  be  given  by  executors.  Such  consent  is  considered  to 
be  personal,  and  not  annexed  to  the  office  [Or  ay  don  v.  Hkhs, 
2  Atk.  19). 

The  Probate  Acts  do  not  seem  to  affect  the  question,  except 
so  far  as  regards  powers  annexed  by  implication  to  the  office. 


Extent  of 
power. 


Frimd  facie 
extends  to  the 
fee. 


26.  A  power  may  extend  to  enable  a  disposition  of 
the  fee,  although  no  words  of  inheritance  are 
used. 

The  powers  of  executors  to  seU  their  testator's  real  estates  are 
necessarily  co-extensive  with  the  requirements  to  be  fuffilled  by 
such  sales.  If,  therefore,  a  testator  directs  that  his  land  be 
sold,  and  the  produce  distributed  among  certain  persons,  his 
executors  will  be  authorized  to  sell  the  whole  fee ;  if  the  power 
of  sale  arise  by  implication  from  a  charge  of  debts  on  the  real 
estate,  that  also  will  enable  them  to  dispose  of  the  fee,  for  it 
may  be  requisite  in  order  to  carry  out  the  testator's  intention  of 
paying  his  debts,  and  the  purchaser  is  not  bound  to  inquire  to 
what  extent  the  testator  is  indebted  {Spalding  v.  Bhalmer, 
1  Vern.  303). 

But  there  are  other  cases  in  which  the  intention  is  not  so 
clear.     It  may,  perhaps,  be  stated  as  a  general  rule,  that — 

The  donee  is  to  be  taken  to  have  intended 
to  create  a  power  to  pass  the  whole  of  his  estate 
and  interest,  in  the  absence  of  all  expression  to 
the  contrary. 

In  Alloimy  v.  Allouay  (4  Dr.  &  War.  380),  Lord  St.  Leonards 
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says : — "  Where  the  power  is  created  in  general  terms,  and  there 
is  nothing  on  the  face  of  the  instrument  to  control  those  terms, 
the  Court  ought  to  construe  the  power  as  enabling  the  donee  to 
appoint  a  fee  simple  estate,  and  it  ought  not  to  require  the  ex- 
pressions '  manner  and  form,'  or  '  shares  and  proportions,'  for 
the  purpose  of  spelling  out  the  intention  of  the  donor,  but 
should  adopt  the  plain  rule  that,  where  the  general  scope  of  the 
power  is  not  inconsistent  with  such  a  construction,  the  donee 
may  appoint  the  absolute  interest,  whether  in  cases  of  real  or 
personal  estate."  The  object  and  scope  of  the  instrument 
creating  the  power,  and  the  purpose  for  which  it  is  created, 
must  also  be  considered.  In  Wykham  v.  Wykham  (18  Ves.  395, 
at  p.  416),  the  Lord  Chancellor  says : — "  This  power  is  to  grant, 
convey,  limit,  and  appoint  to  trustees  without  saying  to  them 
and  their  heirs  or  executors  ;  leaving  the  nature  and  quantity  of 
the  estate  they  were  to  take  open  to  the  construction  of  the 
person  who  was  to  execute  the  power.  There  was  nothing  which 
could  determine  what  he  was  to  do,  except  by  reference  to  the 
instrument  out  of  which  the  power  arose,  the  estates  contained  in 
that  instrument,  and  the  purposes  for  which  the  power  was 
given";  (and  see  Tomlinson  v.  Dighton,  1  P.  W.  149).  In 
Bradley  v.  Cartwright  (L.  E.  2  C.  P.  511),  the  power,  which  was 
contained  in  a  will  before  the  WUls  Act,  authorized  the  donee 
to  appoint  to  all  and  every  the  issue,  child  or  children  of  his 
body,  in  such  shares  and  proportions,  manner,  and  form,  as  he 
should  think  fit.  The  Court  (p.  522)  considered  that  this  would 
entitle  the  donee  to  appoint  to  the  children  in  fee.  In  Doe  d. 
Chadicich  v.  Jackson  (1  Moo.  &  Rob.  553),  a  deed  to  lead  the  uses 
of  a  fine  to  effect  partition  between  coparceners  and  their  husbands, 
hmited  one  share,  after  life  estates  to  the  husband  and  wife,  "to 
the  use  of  the  child  and  children  for  ever,  subject  nevertheless 
to  such  directions,  orders,  and  appointments"  as  the  husband 
should  appoint.  This  was  held  to  be  a  power  to  appoint  the 
fee. 

Since  the  Wills  Act  words  of  inheritance  are  not  necessary  to  Power  in 
create  by  will  a  power  to  dispose  of  the  fee ;  and  even  before  partimJar 
that  Act,  a  power  given  by  will  to  appoint  an  estate  to  particular  wi?,"' M°''® 
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otjects  authorized  the  limitation  of  the  fee,  although  no  words 
of  inheritance  were  used.  In  Saltonhalfs  case  (2  Lev.  104,  suh 
nom.  Liefe  v.  Saltingstone,  1  Mod.  189),  a  man  devised  lands  to 
his  wife  for  life,  and  "  that  she  might  dispose  thereof  to  anyone 
of  her  children  she  pleases."  On  a  second  hearing  it  was  held 
by  three  judges  against  one,  that  this  enabled  a  disposition  of 
the  fee.  In  R.  t.  Marquis  of  Stafford  (7  East,  521),  a  testator 
gave  a  power  to  A.  to  appoint  an  estate  "to  the  use  and  behoof 
of  the  lawful  issue  of  the  body  of  A.,  in  such  parts,  shares,  and 
proportions,  manner,  and  form  as  A.  should  by  deed  or  will 
direct."  This  was  held  to  give  a  power  to  appoint  the  fee.  In 
Crosier  v.  Crazier  (3  Dru.  &  War.  353,  383),  the  words,  "from 
and  after  the  decease  of  A.,  I  devise  the  same  unto  the  issue 
male  and  female  of  A."  in  such  shares  and  proportions  as  A. 
should  by  will  appoint,  were  considered  by  Lord  St.  Leonards 
to  authorize  an  appointment  of  the  fee. 

It  has  been  said  that  a  power  to  appoint  to  such  persons 
merely  as  A.  shall  choose,  enables  only  the  appointment  of  life 
estates ;  but  if  it  be  to  such  uses,  or  for  such  estates,  this  will 
Powers  extend  to  an  appointment  of  the  fee.     This  distinction  cannot 

will  einoe  the  exist  with  regard  to  wills  coming  into  operation  after  the  Wills 
Act ;  for,  as  a  general  devise  without  words  of  inheritance  wiU 
now  pass  the  fee,  it  may  well  be  held  to  give  the  power  over 
the  fee  to  the  person  in  whom  a  power  of  appointing  the 
property  is  vested,  althoxxgh  the  power  itself  does  not  contain 
words  of  inheritance,  or  words  equivalent  to  them  (Sug.  Pow. 
400)  ;  and  it  is  submitted  that  the  rule  above  stated,  and  Lord 
St.  Leonards'  opinion  in  Alloioay  v.  Alloway,  are  more  in  ac- 
cordance with  principle  even  in  cases  of  wills  before  the  Act  and 
of  deedg.  In  Kemvorthy  v.  Bate  (6  Ves.  793),  estates  were 
limited  by  settlement  to  the  use  of  B.  P.  for  life,  remainder  to 
the  use  of  P.  for  life,  remainder  to  the  use  of  such  child  or 
children  of  the  marriage  as  B.  P.  should  appoint.  It  was  not 
doubted  that  this  admitted  of  an  appointment  of  the  whole  fee. 
In  Strutt  V.  Braithwaite  (5  De  Gr.  &  Sm.  369),  hereditaments 
were  vested  in  trustees  by  a  marriage  settlement  on  trust  for 
husband  and  wife  successively  for  life,  and  after  certain  trusts 
(which  did  not  take  effect)  for  the  children  as  the  husband  and 
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"wife  should  appoint,  on  trust  in  default  of  appointment,  "  to 
convey  all  the  same  premises  unto  and  amongst  such  children 
equally."  The  Vice- Chancellor  held  the  children  took  estates 
in  fee.  The  conveyance  to  the  trustees  was  in  fee,  and  in  a 
marriage  settlement  for  the  benefit  of  children,  a  direction  to 
convey  to  them  must  mean  to  convey  to  them  in  fee ;  (and  see 
Sug.  Pow.  398). 

27.  Powers  created  by  reference  to  other  powers,  wiH  be  Powers 
taken  to  be  of  the  same  extent  and  nature  as  such  other  powers,  referenoef 
having  regard  to  any  change  of  donee,  object,  or  circumstance. 
If  there  be  any  contingency  or  restriction  personal  to  the  donee 
of  the  power  to  which  reference  is  made,  such  contingency  or 
restriction  will  not  be  attached  to  the  created  power  {Harrington 
V.  Harrington,  L.  P.  3  H.  L.  295)  :  and  if  the  original  power 
is  inconsistent  with  limitations  and  conditions  to  be  attached  to 
the  new  power,  the  latter  will  be  made  to  conform  to  the  inten- 
tion displayed  by  such  limitations.  Thus,  in  Grossman  v.  Beran 
(27  B.  502),  a  testator  directed  that  if  his  daughter  A.  should 
marry,  she  and  her  husband  should  have  a  similar  control  over 
the  portion  he  provided  for  her  in  that  event  as  his  daughter  B. 
had  by  her  marriage  articles ;  but  if  A.  should  marry  and  die 
without  issue,  the  fund  was,  after  the  death  of  herself  and  her 
husband,  to  revert  to  the  testator's  surviving  children,  or,  in 
case  of  their  death,  to  their  nearest  relatives.  B.'s  articles, 
after  the  usual  powers  of  appointment  among  children,  and  gift 
to  them  in  default  of  appointment,  gave  her  a  general  power  of 
appointment  in  case  there  should  be  no  children.  This  general 
power  was  held  to  be  negatived  in  A.'s  case  by  the  ultimate 
limitation ;  (and  see  post,  Powers  of  Charging,  and  JSarle  v. 
Barker,  11  H.  L.  C.  280). 

The  implication  of  an  intention  to  create  or  keep  in  existence 
a  power  by  reference  may  be  rebutted  by  other  evidence  of 
intention. 

In  Lord  Shrewsbury/  v.  Keightley  (19  C.  B.  N.  S.  606,  affirmed 
L.  R.  2  0.  P.  130),  a  private  Act  of  Parliament  by  which  estates 
were  settled  on  the  issue  of  the  settlor  as  they  should  succeed  to 
the  earldom,  contained  powers  for  each  tenant  for  life  or  in  tail 
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Persons  to 
execute 
powers  given 
by  reference. 


to  lease  all  or  any  part  of  the  lands  for  three  lives,  or  for 
twenty-one  years,  or  for  a  term  of  years  determinable  on  three 
Hves,  so  as  there  should  be  reserved  and  made  payable  by  every 
such  lease  the  usual  and  accustomed  yearly  rents,  boons,  and 
services,  with  a  proviso  of  re-entry  for  non-payment.  By  a 
subsequent  Act,  part  of  these  estates  were  conveyed  to  trustees, 
freed,  &c.  of  all  uses,  powers,  &c.,  ia  trust  to  sell  and  convey  to- 
purchasers  :  but  it  was  provided  that  until  such  sale  the  estates 
should  be  held,  possessed,  and  enjoyed,  and  the  rents,  issues, 
and  profits  thereof  had,  received,  and  taken  by,  and  be  applied 
to,  and  for  the  benefit  of,  such  person  and  persons  as  would 
have  been  entitled  thereto  if  the  Act  had  not  been  passed.  This 
proviso  was  held  not  to  extend  so  as  to  keep  alive  the  original 
power  of  leasing  :  the  Court  thought  that  it  would  be  defeating 
the  object  of  the  settlement  to  allow  a  tenant  for  life  to  lease 
for  99  years,  determinable  on  lives,  at  a  nominal  rent,  and 
taking  a  fine ;  for  the  best  and  most  improved  rent  was  not 
required  to  be  reserved. 

In  Taylor  v.  Miles  (28  B.  411),  lands  were  limited  in  settle- 
ment by  an  instrument  which  gave  no  estate  to  the  trustees,  but 
gave  them  powers  of  sale,  leasing,  and  cutting  timber.  The 
tenant  for  hfe  devised  lands  of  his  own  to  other  trustees  in  fee 
to  the  same  uses  and  subject  to  the  like  powers  as  the  settled 
estates  stood  limited.  It  was  held  that  the  trustees  of  the 
settlement  were  the  persons  to  execute  the  powers  of  sale, 
leasing,  and  cutting  timber  over  the  devised  estates. 

A  general  reference  to  the  trusts  and  powers  of  an  existing 
wUl  or  settlement  incorporates  the  trusts  and  powers  referred  to, 
but  not  the  point  of  time  when  the  benefits  are  to  arise.  Thus, 
in  Hare  v.  Hare  (24  W.  E.  575),  property  was  settled  by  a 
marriage  settlement  on  the  husband  and  wife  successively  for 
life,  with  remainder  to  their  children  and  issue  as  they  should 
appoint,  with  remainder  to  their  children  equally.  Subsequently 
the  husband's  mother  settled  a  fund  on  herself  for  hfe,  and  after 
her  death  on  such  of  the  trusts,  &c.  of  the  marriage  settlement  for 
the  benefit  of  the  children  as  should  be  then  subsisting.  Jessel, 
M.  E.,  held  the  children  took  immediately  on  the  death  of  their 
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grandmother,  and  were  not  to  wait  until  their  interests  came  into 
possession  under  the  settlement  on  the  death  of  their  own  parents. 
"  Such  or  the  like "  trusts  and  powers  mean  corresponding, 
not  necessarily  identical,  trusts  and  powers  {Be  Smith,  Bashfm-d 
V.  Chaplin,  45  L.  T.  246 ;  and  see  Garde  v.  Garde,  3  Dr.  &  War- 
435;  Marshall  \.  Bahcr,  31  Beav.  608). 

And  a  covenant  to  surrender  copyholds  to  the  same  uses  as 
freeholds  (without  mentioning  powers)  makes  the  copyholds 
subject  in  equity  to  the  same  powers  as  the  freeholds  {Minton  v. 
Kirivood,  3  Ch.  App.  614). 

In  BerchtoUt  y.  Sertford  (7  Beav.  172),  £10,000  was  settled 
by  deed  on  A.  for  hfe,  with  power  to  appoint  to  her  children  or 
issue,  and  in  default  in  trust  for  the  children  ;  A.  had  power  to 
appoint  a  life  interest  to  her  husband.  Subsequently  the  settlor 
by  win  gave  money  "  to  be  laid  out  for  the  sole  benefit  of  B.,  in 
the  same  manner  as  nearly  as  may  be  as  the  £10,000  I  have 
secured  for  A."  It  was  held  that  B.  had  the  same  powers  to 
appoint  to  children,  issue,  and  husband  that  A.  had. 

In  Morgan  v.  Rutson  (16  Sim.  234),  lands  were  limited  by 
deed  to  such  uses  as  A.  should  appoint,  and  in  default  to  A.  for 
life,  with  remainder  to  his  son  for  life,  with  remainder  to  his 
first  and  other  sons  in  tail  male ;  and  these  limitations  were 
followed  by  powers  of  sale  and  leasing,  exerciseable  with  the 
consent  of  A.  and  his  son  during  their  lives.  A.,  desiring  to 
relinquish  his  life  estate,  appointed  to  his  son  for  life,  with  re- 
mainder to  the  uses  upon  the  trusts,  and  subject  to  the  powers 
in  the  original  deed,  ulterior  to  the  limitations  therein,  for  the 
lives  of  A.  and  his  son.  It  was  held  that  this  included  the 
powers  of  sale  and  leasing,  although  in  strictness  they  would 
operate  in  derogation  of,  and  were  not  ulterior  to,  the  life 
estates. 


28.  A  power  expressly  created  in  general  terms  by  General 

an  executed  instrument  is  not  to  be  cut  down,  be  restricted  ° 

,   T  T  in  executed 

except  by  express  words,  instrument. 

Therefore  if  there  is,  first,  a  general  power  of  appointment 
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given,  and  then  a  limited  power  in  default  of  appointment  under 
the  general  power,  the  general  power  is  not  to  be  cut  down, 
although  the  deed  creating  the  power  be  a  marriage  settlement, 
and  its  natural  object  (of  providing  for  the  wife  and  children) 
will  be  defeated  {Minton  v.  Kinoood,  3  Oh.  614 ;  and  cf.  Lord 
Cardigan  v.  Armitagc,  2  B.  &  C.  197 ;  Harrison  v.  Symom,  14 
W.  E.  959  ;  Jones  v.  Bavies,  8  Ch.  D.  205). 

In  Peover  v.  Sassel  (1  J.  &  H.  341),  the  settlement  in  ques- 
tion (which  contained  no  special  recitals)  conveyed  real  estate  of 
the  wife  to  her  for  life  (not  for  her  separate  use),  remainder  to 
trustees  to  preserve,  remainder  (in  case  of  forfeiture)  to  the 
trustees  in  trust  for  the  wife  for  her  separate  use,  remainder  to 
the  husband  for  life,  and  after  the  decease  of  the  survivor,  "  if 
there  should  be  any  children  or  issue  living  of  the  said  then 
intended  coverture,  to  the  use  of  such  person  and  persons  for 
such  estate  and  estates,  interest  and  interests,  and  to  and  for 
such  ends,  intents,  and  purposes,  and  upon  such  trusts,  and 
charged  and  chargeable  in  such  manner,  and  subject  to  such 
powers  of  revocation,  &c.,  as  the  husband  shall  by  deed  or  will 
appoint ; "  and  in  default  of  appointment,  to  the  use  of  the 
children  of  the  marriage  in  tail,  and  in  default  of  such  issue, 
according  to  the  general  appointment  (in  the  same  terms  as 
above)  of  the  wife,  and  in  default  of  such  appointment  to  the 
heirs  of  the  wife.  The  Yice-Chancellor,  after  reviewing  all  the 
authorities,  decided  that  the  settlement  must  be  upheld ;  he 
distinguished  Bristow  v.  Warde,  on  the  ground  of  the  articles 
there  being  executory,  and  on  the  use  of  the  words  "  in  such 
manner  "  there  ;  and  he  relied  on  the  large  terms  of  the  power 
in  the  settlement  before  him,  saying  that  if  he  cut  down  the 
power  in  that  case,  he  must  hold  that  there  was  no  case  in  which 
such  a  power  could  be  inserted  in  a  marriage  settlement. 

In  Wood  V.  Wood  (10  Eq.  220),  funds  and  leaseholds  were 
vested  by  ante-nuptial  settlement  in  trustees  on  trust  for  such 
person  as  M.  S.,  a  feme  sole,  should  generally  appoint,  and  in 
default  of  appointment,  for  M.  S.  for  life  for  her  separate  use ; 
and  after  her  decease,  for  any  future  husband  her  surviving,  for 
life ;  and  after  his  decease,  in  trust  for  all  the  children  of  any 
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marriage  of  M.  S.,  as  she  hj  deed  or  will  should  appoint,  and 
in  default  of  such  appointment,  for  her  children,  as  therein 
mentioned.  M.  S.  married  in  1867,  and  by  deed-poll,  in  1869, 
purported  to  exercise  her  general  power  by  appointing  to  her 
husband  and  herself  as  joint  tenants.  The  Master  of  the  Eolls 
held  that  there  had  been  a  valid  exercise  of  the  general  power ; 
(and  see  Meade-King  v.  Warren,  32  Beav.  Ill ;  and  contra, 
Gould -v.  Gould,  2  Jur.  K  S.  484). 

So,  too,  a  power  in  a  marriage  settlement  of  charging  certain  Power  of 
sums  in  certain  events  must  take  effect  when  those  events 
happen,  and  cannot  be  limited,  controlled,  or  questioned  in  any 
degree,  on  the  ground  that  under  different  states  of  circum- 
stances different  results  would  be  arrived  at  {Knapp  v.  Knapp, 
12  Eq.  238). 


But  if  the  instrument  be  executory,  the  Court,  Executory 


applying  its  rules  with  reference  to  such  instru- 
ments, may  interfere  to  give  effect  to  the  intention 
of  the  instrument. 

In  Bristow  v.  Warde  (2  Yes.  Jun.  336),  money  was  limited 
by  marriage  articles  to  the  husband  during  the  joint  lives  of 
himself  and  his  wife ;  and  if  he  should  die  first,  leaving  issue, 
to  her  for  life  ;  and  after  her  decease,  in  such  manner  as  the  hus- 
band should  appoint ;  and  in  default  of  appointment,  to  the  issue 
equally  at  21,  uith  an  alloicance  for  maintenance  and  education. 
The  greater  part  of  the  fund  was  laid  out  in  the  purchase  of 
land,  which  was  settled  under  the  direction  of  the  Court  in 
manner  purporting  to  be  in  execution  of  the  articles :  this  settle- 
ment gave  the  husband  a  special,  not  a  general,  power  of 
appointment.  The  husband  appointed  under  the  power  given 
by  the  articles,  so  as  to  make  it  necessary  to  decide  whether  that 
power  was  general  or  special.  Lord  Eosslyn  said,  "It  is  clear 
upon  the  articles  he  had  no  more  power  under  them  than  what 
he  took  to  himself  under  the  settlement  executed  with  regard  to 


instruments. 
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the  bulk  of  the  money.  The  articles  were  made  to  secure  a  pro- 
vision for  the  intended  wife  and  the  issue  of  the  marriage ;  the 
power  of  appointment  is  not  indefinite,  but  is  confined  to  the 
issue  " ;  (and  see  Mildmay's  Case,  1  Co.  Eep.  175 ;  Coohe  v. 
Briscoe,  1  Dr.  &  Walsh  696 ;  Swift  v.  Swift,  8  Sim.  168,  and 
Sug.  Pow.  439). 

In  Tasker  v.  Small  (6  Sim.  625 ;  3  M.  &  C.  63),  marriage 
articles  recited  an  agreement  by  A.  the  husband  to  settle  lands 
to  certain  uses,  subject  to  raising  £15,000  for  A.'s  benefit  by 
mortgage  or  otherwise;  and  A.  covenanted  that  he  would  settle 
the  lands  accordingly,  subject  to  raising  the  said  sum  by  mort- 
gage, annuity,  or  otherwise,  and  to  any  deed  for  securing  the  repay- 
ment thereof  and  interest;  this  was  held  to  authorize  a  sale. 
The  Yice- Chancellor  said  it  would  be  too  much  to  say  that  the 
power  was  to  be  cut  down,  because  there  was  a  foolish  reference 
to  the  deeds  by  which  the  raising  of  the  £15,000  was  to  be 
effected. 

It  may  be  observed  that  the  ordinary  covenant  to  surrender 

copyholds  in  a  settlement  to  the  uses  declared  of  the  freeholds  is 

not  executory  in  the  same  sense  as  marriage  articles  and  other 

agreements  resting  in  fieri  {Minton  v.  Kirwood,  3  Oh.  614). 

Powers  Powers  created  by  will  depend  on  the  intention  of  the  testator, 

created  by 

■wiU.  to  be  collected  from  the  will ;  but  the  principle,  that  general 

powers  expressly  given  are  not  to  be  cut  down,  unless  the  inten- 
tion is  perfectly  clear,  applies  d  fortiori,  for  there  is  no  inference 
in  favour  of  children  in  wiUs. 

In  Ee  Jeffery's  Trusts  (14  Eq.  136),  a  testator  gave  his  re- 
siduary estate  to  A.  for  life,  and  after  her  death  among  her 
children,  grandchildren,  or  other  issue,  as  she  should  appoint, 
and  in  default  of  such  appointment  as  she  should  generally 
appoint,  and  in  default  of  such  appointment,  over.  A.,  after 
reciting  that  she  had  no  children,  purported  to  exercise  the 
general  power.  She  afterwards  had  children,  but  died  without 
revoking  the  appointment.  Y.-C.  Malins  considered  that-  the 
general  power  could  not  be,  and  was  not  intended  to  be,  exer- 
cised except  in  the  event  of  there  being  no  issue  of  A :  and  the 
decision  may  probably  be  supported  on  the  latter  ground,  though 
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not  on  the  construction  of  the  power  itself ;  (see  Richardson  v. 

Harrison,  16  Q.  B.  D.  85). 

In  Macliinley  v.  Sison  (8  Sim.  561),  a  testator  gave  his  daughter 

a  life  interest  in  funds,  with  remainder  to  such  persons  as  she 

should  by  deed  or  wiU  appoint,  and  in  default  of  appointment, 

to  her  children,  and  in  default  of  children,  over.     This  general 

power  was  held  valid,  and  not  to  be  restricted  by  the  subsequent 

gift  to  children  in  default  of  its  exercise. 

It  has  been  held,  too,  that  the  fact  that  a  person  has  a  limited  Limited 

.  .  1 .  I.  T     powers  will 

power  of  appointment  wiU  not  control  the  generality  oi  words  not  control 

of  limitation  under  which  he  takes  an  absolute  estate  in  default  £™j;™  ^  ' 
of  the  exercise  of  such  power.  In  Barry  more  v.  JS/iis  (8  Sim.  1), 
an  annuity  was  assigned  to  trustees  on  trust  to  pay  the  same  to 
such  persons  as  A.,  a  married  woman,  should,  notwithstanding 
coverture,  appoint,  but  so  as  not  to  deprive  herself  of  the  benefit 
thereof  by  sale  or  other  anticipation ;  and  for  want  of  such 
appointment,  on  trust  to  pay  the  same  to  A.  for  her  separate 
use.  It  was  held  that  A.  had  both  a  restricted  power  of  appoint- 
ment and  the  general  uncontrolled  dominion  over  the  property ; 
and  Medley  v  Sorton  (14  Sim.  222),  is  to  the  same  effect.  But 
in  Brown  v.  Bamford  (11  Sim.  127;  1  Ph.  620),  stock  was  be- 
queathed to  trustees  in  trust,  during  the  life  of  a  married  woman, 
to  pay  the  dividends  when  and  as  they  became  due,  but  not  by 
way  of  anticipation,  to  her  appointees ;  and  in  default  of  appoiat- 
ment,  into  her  proper  hands,  for  her  separate  use,  and  her  receipts 
were  to  be  sufficient  discharges.  In  this  case  the  Lord  Chan- 
cellor reversed  the  Yice-Chanoellor's  decision,  and  held  that  the 
restraint  on  anticipation  extended  to  the  whole  gift.  But  he 
stated,  apparently  with  approval,  the  principle  of  Barrymore  v. 
Ellis  to  be  that  where  a  limited  power  of  appointment  is  created, 
and  in  default  of  the  execution  of  such  power,  the  estate  is  given 
generally  to  the  same  person,  it  is  competent  to  the  donee  to 
dispose  of  the  estate  without  regard  to  the  power,  the  execution 
of  which  he  is  at  Kberty  to  waive  or  abandon ;  (see,  however, 
3  Davidson,  3rd  ed.,  84,  n-  et  seq. ;  Harnett  v.  Macdougall,  8  B. 
187;  Moore  v.  Moore,  1  Coll.  54). 
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The  intention  ia  eacli  case  should  prevail :  in  Barrymore  v. 
Ellis,  and  Medley  v.  Morton,  this  would  seem  to  have  heen  dis- 
regarded :  for  the  restraint  on  anticipation  is  nugatory,  unless  it 
apply  to  the  whole  gift. 
Powers  29.  If  a  power  of  sale,  jointure,  or  the  like  already  exists, 

Bubatitutional.  and  a  second  similar  power  is  conferred  on  the  same  donee,  it  is 
in  each  case  a  question  of  intention  whether  the  second  power  is 
intended  to  be  additional  or  substitutional. 

If  the  power         If  jjoth  powers  are  given  to  the  same  person  for  the  same 

is  burden- 

some.  object,  and  are  a  double  burden  upon  the  property  subjected  to 

them,  the  presumption  will  be  in  favour  of  substitution. 

In  Wigsell  v.  Smith  (1  S.  &  S.  321;  5  Euss.  299),  a  settlement 
after  limiting  two  estates  to  A.  for  life,  with  remainder  to  his 
sons  in  tail,  with  remainder  to  M.  for  life,  with  remainders  over, 
required  each  person  when  in  possession  to  assume  the  name  and 
arms  of  the  settlor,  gave  the  tenants  for  life  powers  of  leasing 
and  charging  the  esta'tes  with  a  jointure  of  £400  per  annum  and 
a  sum  of  £2,000  for  younger  children,  and  reserved  to  the  settlor 
a  power  of  revocation  and  new  appointment  as  to  one  estate. 
This  power  was  exercised  by  revoking,  as  to  one  estate,  the 
remainder  to  M.  for  life  and  the  limitations  over ;  and  by  ap- 
pointiQg  that  estate  to  S.  for  life,  with  remainders  over ;  and  by 
giving  to  A.  and  S.,  when  entitled  as  tenants  for  life  in  possession, 
"  under  the  limitations  aforesaid,"  powers  of  charging  the  estate 
with  a  jointure  of  £400  per  annum,  and  with  £3,000  for  younger 
children,  subject  to  a  direction  that  there  should  never  be  more 
than  the  yearly  sum  of  £400  per  annum  payable  out  of  any 
part  of  the  premises  as  a  jointure  at  one  time,  and  by  directing 
the  assumption  of  the  appointor's  name  and  arms  as  in  the 
former  deed. 

It  is  to  be  observed  that  A.  never  could  be  in  possession. 
"  under  the  limitations  aforesaid,"  i.e.,  of  the  second  appointment, 
for  he  was  in  by  the  first  appointment ;  and  even  if  it  were  not 
so,  the  insertion  of  the  power  was,  as  regards  A.,  a  mere  repeti- 
tion of  that  in  the  former  settlement,  and  the  whole  scope  of  the 
deed  showed  the  intention  that  it  should  be  substitutional,  and 
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tlie  two  clauses  wMch  were  repeated,  as  well  as  the  charging 
clauses,  were  the  name  and  arms'  clause  and  the  leasing  powers, 
neither  of  which  could  he  cumulative.  On  the  whole  scope  of 
the  instrument  it  was  clear  that  the  intention  was  not  to  give  an 
additional  power. 

But  the  presumption  will  not  arise,  if  the  powers  do  not  If  power  is 
constitute  a  hurden ;  and  in  favour  of  the  general  intention  of  a  trative. 
deed,  the  evidence  afforded  by  a  recital  may  be  disregarded. 

In  Boyd  v.  Petrie  (7  Ch.  385),  a  mortgage  containing  the 
usual  power  of  sale  was  transferred  by  a  deed  which  recited  the 
mortgage,  and  that  "the  power  of  sale  had  not  been  and  was 
not  intended  to  be  exercised ; "  the  assignment  was  of  the 
moneys  and  "  all  powers  and  remedies  for  recovering  the  same 
respectively,"  and  all  benefit  of  the  said  several  indentures  of 
mortgage,  and  of  every  covenant  and  security  therein  respec- 
tively contained.  The  mortgaged  estates  were  also  conveyed, 
and  the  deed  contained  a  distinct  and  independent  power  of 
sale.  The  Lords  Justices  held  that  this  second  power  was  ad- 
ditional. 

And,  a  fortiori,  if  the  power  is  created  by  way  of  reference  to  Inference 
another  power,  the  inference  will  be  against  reduplication  of  f °rential  re- 
charges {Hindle  v.  Taylor,  5  D.  M.  &  G.  677)—"  It  is  not  a  -implication, 
reasonable  way  of  reading  a  trust,  created  by  reference  to  other 
trusts,  to  consider  everything  as  there  repeated,  and  so  to  make 
it  a  duplication  as  it  were  of  trusts  in  the  nature  of  charges  " 
{Cooper  V.  Macdonald,  16  Eq.  258). 

In  Eustace  v.  Robinson  (7  L.  R.  Ir.  83),  on  the  marriage  of 
M.  a  sum  of  £10,000  was  settled  upon  trust  to  advance  the  hus- 
band £4,000  and  subject  thereto  upon  the  usual  trusts  for  the 
spouses  and  their  children.  The  wife's  father  by  his  will  directed 
that  a  legacy  of  £4,000  should  be  settled  on  the  same  trusts  as 
the  £10,000  comprised  in  the  settlement.  The  Irish  Court  of 
Appeal,  affirming  V.-O.  Chatterton,  held  that  the  effect  was  not 
to  increase  the  sum  to  be  advanced  to  the  husband,  but  to  make 
the  aggregate  trust  fund  £14,000,  of  which  £4,000  was  to  be 
advanced  to  the  husband. 
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30.  The  object  of  the  power  may  be  of  any  nature, 
not  infringing  any  rule  of  Law  or  Equity. 

Object  of  It  may  be  to  revoke,  either  wholly  or  in  part,  the  limitations 

power.  made  by  the  settlement ;  whether  the  power  extends  to  the  whole 

or  only  to  a  part  will  depend  on  the  intention  appearing  on  the 

particular  settlement  {Freke  v.  Lord  Barrington,  3  Bro.  0.  0. 

274) ;  or  to  raise  concurrent  interests  for  different  purposes. 

The  ordinary  powers  in  a  settlement  to  jointure  a  wife,  and  to 

create  a  term  for  securing  a  portion  for  younger  children  are 

instances  of  this. 

Must  not  be         But  it  must  not  be  illegal.    If,  therefore,  the  power  transgress 

^^^  ■  the  laws  against  perpetuity,  it  will  be  void. 

In  Duke  of  Marlborotigh  v.  Lord  GodolpMn  (1  Eden,  404),  a 
testator  devised  his  real  estates  to  several  persons  for  life,  with 
remainders  to  their  first  and  other  sons  in  tail  male  successively, 
and  he  empowered  and  directed  his  trustees,  on  the  birth  of 
every  son  of  each  tenant  for  life,  to  revoke  the  uses  therein- 
before limited  to  their  respective  sons  in  tail  male,  and  to  limit 
the  premises  to  such  sons  for  their  lives,  with  immediate  re- 
mainders to  the  respective  sons  of  such  sons  in  tail  male.  This 
power  was  held  void  as  tending  to  a  perpetuity. 

In  Ferrand  v.  Wilson  (4  Ha.  344)  there  was  a  devise  to  the 
executors  for  21  years,  and  subject  thereto  to  two  successive 
tenants  for  life,  with  the  usual  limitations  to  preserve  contingent 
remainders  and  successive  remainders  in  tail  to  the  children  of 
the  second  tenant  for  life,  with  remainders  over.  The  trusts  of 
the  term  were  to  fell  timber  and  apply  the  proceeds  and  the 
rents  of  the  real  estates  until  all  the  testator's  debts  and  pecuniary 
legacies  were  paid.  The  will  contained  a  power  to  the  executors 
as  well  during  as  after  the  term,  until  a  tenant  in  tail  or  in  fee 
attained  21,  to  fell  timber  and  invest  the  proceeds  (subject  to 
the  trusts  of  the  term)  in  the  purchase  of  other  estates  to  be 
settled  to  the  same  uses.  Y.-C.  Wigram  decided  that  whether 
the  trust  was  imperative  or  permissive,  and  whether  the  timber 
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was  to  be  regarded  as  part  of  the  annual  rents  and  profits  of  the 
estate  or  not,  the  power  was  void,  inasmuch  as  its  object  was  to 
receive  and  invest  the  annual  rents  and  profits  (if  they  were  to 
be  regarded  as  such)  until  a  tenant  in  tail  should  attain  21 ;  an 
event  which  might  not  occur  for  ages,  perhaps  never ;  or  (if  the 
timber  was  to  be  regarded  as  part  of  the  inheritance)  yet  the 
distinction  between  it  and  the  rest  of  the  inheritance  was  to  be 
borne  in  mind,  for  timber  is  always  alienable  during  the  infancy 
of  a  tenant  in  tail,  although  the  corpus  of  the  estate  is  not. 

It  is,  however,  difiicult  to  reconcile  this  decision  with  the 
remarks  of  L.  J.  Knight-Bruce  in  Briggs  v.  Earl  of  Oxford 
(1  D.  M.  &  Gr.  363)  :  in  that  case  estates  were  vested  in  trustees 
on  trust  to  raise  money  to  discharge  incumbrances,  and  subject 
thereto,  to  two  persons  successively  for  life,  with  remainder  to 
the  sons  of  the  second  tenant  for  life  in  tail  male,  with  re- 
mainders over  in  fee.  The  power  was  for  the  trustees  to  cut 
timber  so  long  as  any  mortgage  debt  remained,  and  to  apply 
the  proceeds  in  discharge  of  incumbrances.  L.  J.  Knight-Bruce 
said  : — "  The  circumstance  of  the  power  being  liable  to  destruc- 
tion by  the  tenant  in  tail  is  of  itself  sufficient  to  preclude  all 
objection,  at  least  to  a  power  of  this  description,  on  the  ground 
of  perpetuity."  It  is  true  that  there  was  also  the  fact  that  the 
power  amounted  to  a  contract  that  the  enjoyment  of  the  estate 
should  be  limited  to  a  certain  extent  until  the  payment  off  of 
certain  charges,  and  that  the  person  in  possession  had  only  to 
pay  oif  the  charges,  and  there  was  an  end  of  the  power.  But 
the  Lord  Justice's  words  are  express  as  to  the  sufficiency  of  the 
existence  of  an  estate  tail,  to  prevent  the  flaw  of  perpetuity.  In 
this  respect  the  case  is  identical  with  Fcrrand  v.  Wilson.  More- 
over (notwithstanding  any  doubts  that  Lord  Eldon's  remarks 
in  Ware  v.  Polhill  (11  Ves.  257)  may  have  suggested),  it  is  well 
settled  that  an  unlimited  collateral  power  of  sale  in  a  settlement  Unlimited 
by  which  estates  tail  are  created,  is  good ;  for  any  of  the  tenants  ^°^^^ 
in  tail  can,  by  a  disentailing  assurance,  destroy  the  power  so 
created  {Biddle  v.  Perkins,  4  Sim.  135  ;  Waring  v.  Coventry, 
1  M.  &  K.  249,  252,  n. ;  Hale  v.  Pew,  25  Beav.  335  ;  Lewis  on 
Perpetuity,  541). 

The  same  reasoning  applies  to  all  other  powers  of  a  like 
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nature,  including  that  in  Ferrand  v.  Wilson ;  it  would  appear, 
therefore,  that  the  conclusion  ought  to  be  the  same  in  all  cases. 

It  may  here  he  added  that  a  trust  for  accumulation  to  pay- 
debts  is  good  [Southampton  v.  Marquis  of  Hertford,  2  V.  &  B. 
54,  65  ;  Marshall  v.  Holloway,  2  tSw.  432 ;  Baternan  v.  Hotehldn, 
10  B.  426.)  Such  trusts  were  excepted  from  the  ThelluBson 
Act  (s.  2) ;  Barrington  v.  Liddell  (2  D.  M.  &  G.  502).  But  in 
order  to  support  the  trust,  the  Court  must  be  satisfied  that  the 
testator's  bona  fide  intention  was  to  make  proper  provision  for 
payment  of  his  debts  ( Varlo  v.  Faden,  27  B.  255  ;  1  D.  F.  & 
J.  211 ;  Mathews  v.  Keble,  3  Ch.  691).  And  if  the  debts  have 
been  paid  off  by  a  sale  of  part  of  the  estates,  the  Court  will  not 
create  a  new  scheme  for  the  benefit  of  the  remaindermen  by 
continuing  the  accumulation  to  replace  the  estate  sold  (Teicart 
V.  Laicson,  18  Eq.  490  ;  Re  Green,  Baldock  v.  Green,  40  Ch.  D. 
610.)  And  this  would  apparently  enable  a  tenant  for  life  to 
sell  under  the  Settled  Land  Act,  and  apply  the  proceeds  of  sale 
in  discharging  mortgages,  and  so  entitle  himself  to  immediate 
possession  (Norton  v.  Johnstone,  30  Ch.  D.  649 ;  and  see  Settled 
Land  Act,  s.  58,  sub-s.  1  (vi) ;  and  Be  Jones,  26  Ch.  D.  736;  Be 
Clitlteroe,  31  Ch.  D.  135 ;  50  &  51  Yict.  c.  30  ;  Be  Egmont,  45 
Ch.  D.  395). 
The  object  of  And  these  powers  are  moreover  valid,  whether  the  remainder 
i^thfteu?^''*  to  which  they  are  collateral  is  in  fee  or  in  taH.  The  true  Hmifc 
'™"*-  is  pointed  out  by  the  intent  of  the  settlement :  when  the  pur- 

poses of  the  settlement  are  spent,  the  power  is  no  longer  capable 
of  being  exercised ;  and  this  is  so,  of  whatever  nature  the  power 
may  be,  whether  of  sale,  exchange,  partition,  enfranchisement, 
leasing,  or  otherwise. 

As  soon  as  the  fee  vests  in  possession,  whether  it  be  by  estates 
tail  being  barred  or  otherwise,  the  powers  are  determined. 

In  Lantsbery  v.  Collier  (2  K.  &  J.  709),  V.-C.  Wood  says:— 
"  Whether  the  remainder  in  fee  of  the  estate  to  which  the 
power  is  collateral  is  limited  so  as  to  depend  upon  estates  tail 
(in  which  case  the  power  is  upheld,  as  in  Waring  v.  Coventry, 
upon  the  ground  that  it  can  be  defeated  by  any  tenant  in  tail), 
or  whether  that  remainder  in  fee  or  reversion  in  fee  is  limited  in 
some  other  manner,  and  so  as  not  to  depend  by  way  of  remainder 
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on  an  estate  tail  {Boyce  v.  Sanning,  2  0.  &  J.  334),  in  whioli 
case,  -whenever  that  estate  in  fee  vests  in  possession,  the  whole 
object  and  purpose  of  the  settlement  is  at  an  end,  and  the  power 
ceases,  in  either  case,  the  power,  although  not  in  terms  restrained 
to  lives  in  being  and  twenty-one  years  afterwards,  is  a  valid 
power,  and  is  not  affected  by  the  rule  against  perpetuities  " 
{Cole  V.  Seivell,  4  Dru.  &  War.  1,  32 ;  Wallis  v.  Freestone,  10 
Sim.  225 ;  Nelson  v.  Calloic,  15  Sim.  353 ;  Turvin  v.  JSfeivcome, 
3  K.  &  J.  16 ;  Sug.  Pow.  848).  And  it  has  been  said  that  the 
existence  of  objections  on  the  ground  of  perpetuity  to  a  power 
of  sale,  will  not  prevent  the  valid  exercise  of  the  power  during 
the  continuance  of  limitations  which  are  within  the  prescribed 
limits  {WbodY.  White,  4  M.  &  Or.  460). 

It  is  the  custom  of  conveyancers  expressly  to  restrict  the 
exercise  of  powers  of  sale  within  the  limits  of  the  rule  against 
perpetuities,  although  powers  of  leasing  are  not  in  general 
expressly  so  confined  (3  Davidson,  482,  n.). 

But  if  the  power  is  annexed  to  a  long  term  of  years,  which  Power 
overrides  everything  and  cannot  be  barred,  the  power  wiU  be  term  of 
bad.     Where  estates  were  assured  to  the  use  of  trustees  for  ^®'*''^' 
500  years,  and  subject  thereto  to  the  use  of  A.  for  life,  with 
remainder  to  his  first  and  other  sons  in  tail,  with  remainder  to 
B.  for  life,  with  remainder  to  his  first  and  other  sons  in  tail, 
with  divers  remainders  over,  a  power  to  the  trustees  to  enter  and 
manage  the  estates  during  the  minority  of  any  person  who 
should  from  time  to  time  be  entitled  under  the  limitations  of 
the  settlement  to  the  immediate  freehold  as  tenant  for  life  or 
in  tail,  was  held  void  for  remoteness  (Flayer  v.  Bankes,  8  Eq. 
115). 

And  a  power  to  charge,  which  is  only  to  arise  after  a  general  Power  to 
failure  of  issue,  who  do  not  inherit  under  the  limitations  of  the  general 
instrument  creating  the  power,  is  bad  for  remoteness.  i^'L^deed  ^^^^ 

In  BristowY.  Boothby  (2  S.  &  S.  465),  a  marriage  settlement, 
after  successive  life  estates  to  husband  and  wife,  limited  the 
estates  to  the  sons  in  tail  male,  with  remainder  to  the  daughters 
in  tail  general,  with  remainder  to  the  survivor  of  husband  and 
wife  in  fee  ;  and  gave  power  to  the  wife,  if  the  husband  sur- 
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■vived  her,  and  all  the  children  of  the  marriage  died  without 
issue,  to  charge  the  estate.  There  was  no  limitation  to  the 
daughters  of  sons ;  a  son  might  have  died  under  21,  leaving 
a  daughter,  in  which  case  the  power  could  not  have  been 
barred,  nor  would  it  be  exeroiseable  until  a  general  failure  of 
issue ;  it  was  therefore  bad.  The  authority  of  this  case  has 
been  doubted  {Mio  v.  Uno,  6  Ha.  at  p.  179).  It  is  to  be 
observed,  however,  that  the  instrument  on  which  the  question 
arose  was  a  deed ;  but  qucere  whether  the  issue,  in  default  of 
whom  the  power  was  to  arise,  should  not  by  reference  have  been 
construed  to  mean  such  issue  as  was  before  specified.  As  to  this, 
cf.  BaJcer  v.  Tucker  (3  H.  L.  0.  106) ;  Parker  v.  Tootal  (11  H. 
L.  0.  143) ;  Bavies  v.  Merceron  (4  Oh.  D.  182). 

Before  the  Wills  Act  (sect.  29),  the  term  "  die  without  issue," 
or  the  like,  pointed  to  an  indefinite  failure  of  issue.  Conse- 
quently, in  wiUs  comiag  into  operation  before  the  Act,  a  power 
to  arise  on  the  indefinite  failure  of  issue  would  be  bad  for  re- 
moteness, unless  it  were  subsequent  to  and  barrable  with  an 
estate  tail. 

In  Case  v.  Drosier  (5  M.  &  0.  246),  a  testator  created  a  term 
of  500  years,  and  subject  thereto  devised  estate  A.  to  Thomas 
for  life,  with  remaiader  to  his  sons  ia  tail  male,  with  remainder 
to  his  daughters  in  tail  general,  with  remainder  to  Philip,  with 
similar  limitations  in  remainder  ;  and  he  devised  another  estate  in 
the  same  way,  only  putting  Philip  before  Thomas.  The  trusts  of 
the  500  years'  term  were  that,  in  case  either  Thomas  or  Philip 
should  die  without  issue,  whereby  the  survivor  would  become 
entitled  to  all  his  estates  comprised  in  the  said  term,  the  trustees 
should  have  power  to  raise  £2,000  for  each  of  his  granddaughters. 
This  trust  or  power  being  annexed  to  a  term  antecedent  to  the 
estate  tail,  and  being  therefore  not  barrable,  was  held  bad. 
This  case  was  followed  ia  Syhes  v.  Sykes  (13  Eq.  56). 

By  sect.  29  of  the  Wills  Act,  the  term  "  die  without  issue," 

or  the  like,  is  restricted  primd  facie  to  a  failuxe  of  issue  at  the 

death. 

Where  some        But  a  power  is  not  bad  for  remoteness  because  some  of  the 

are  not  within  objects  thereof  axe  not  within  the  limits  allowed  by  law;  for 

the  due  limits. 
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those  may  be  selected  to  whom  a  valid  appointment  in  this 
respect  may  be  made  {Attenborough  v.  Attenhorough,  1  K.  &  J. 
296 ;  Hockley  v.  Mawhey,  1  Ves.  jun.  150  ;  Slarh  v.  Bakym,  10  Ch. 
35  ;  Griffith  v.  Pownall,  13  Sim.  393).  It  would  be  otherwise, 
in  cases  of  appointments  made  before  Lord  Selborne's  Act  (37  & 
38  Vict.  c.  37),  if  the  power  did  not  authorize  an  exclusive 
appointment ;  in  such  a  case  the  appointment  must  necessarily 
include  objects  without  the  limits,  and  the  whole  power  would 
consequently  be  bad.  And  it  has  been  said  that,  unless  the 
words  of  the  power  are  express  and  clear,  the  Court  will  prefer 
the  construction  that  wUl  uphold  the  power.  In  Re  Veale  (4 
Ch.  D.  61),  the  power  was  to  appoint  "  to  and  amongst  my 
other  children  or  their  issue."  Jessel,  M.  E.,  said,  "  On  the 
actual  words  of  the  will  you  have  no  right  to  limit  the  power ; 
but  you  have  a  right  to  limit  it  to  a  class  to  whom  a  valid 
appointment  can  be  made  under  the  law  against  perpetuity." 

Limitations  in  default  of  appointment  under  a  power  which  Limitations  in 
is  void  for  remoteness  are  not  invalid,  unless  they  themselves  exercise  of 
contravene  the  rule  against  perpetuities  {Ee  Abboit,  1893,  1  Ch.  ^°^^  P"^^""- 
54). 
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women. 


Acknowledg- 
ment by  her, 
and  her  hus- 


1.  Every  person  who  is  capable  of  disposing  of  an  estate 
actually  vested  in  himself,  may  exercise  a  power  over  land  (Sug. 
Pow.  153) ;  in  Hke  manner,  every  such  person  may  exercise 
powers  affecting  personalty.  The  execution  of  the  power  in  the 
latter  case  operates  as  a  direction  to  the  trustees  in  whom  the 
personalty  is  vested,  to  hold  it  for  the  appointee's  benefit ;  the 
execution  of  a  common  law  power  or  a  power  nnder  the  Statute 
of  Uses  operates  so  as  to  vest  the  land  subject  to  it,  without 
more,  in  the  appointee.  It  has  been  held  by  T.-G.  Hall  that, 
before  the  Act  abolishing  forfeiture  for  treason  and  felony,  an 
undischarged  felon,  at  large  under  a  ticket  of  leave,  who  had 
before  conviction  executed  a  settlement  with  a  power  of  revoca- 
tion, could  execute  the  latter  power  so  as  to  create  a  valid 
mortgage  [Mainprice  v.  Pearson,  25  W.  E.  768). 

2.  In  addition  to  the  persons  above  mentioned,  a  feme  covert 
can,  apart  from  any  statutory  provisions,  execute  a  power, 
whether  it  be  simply  collateral,  or  relating  to  the  land  {Lady 
Travel's  case,  cited  3  Atk.  711 ;  Peacock  v.  Monk,  2  Ves.  sen. 
191) ;  and  her  husband's  concurrence'  is  not  necessary  {B.  d. 
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Blomfield  v.  Eyre,  5  C.  B.  713).     This  being  the  state  of  the  band's  con- 
law  before  3  &  4  Wm.  lY.  c.  74,  it  is  clear  that  her  execution  unnecessary. 
need  not  be  acknowledged  by  her  under  that  statute :    it  is 
expressly  provided  (sect.  78)  that  the  powers  of  disposition  given 
by  that  Act  shall  not  iaterfere  with  any  powers  she  had  before 
the  Act. 

In  Wright  y.  Lm~d  Cadogan  (2  Eden,  239),  the  Lord  Chan- 
cellor said  (p. 252) :  "It  has  throughout  the  case  been  admitted 
that  a  woman  may  now,  antecedent  to  her  marriage,  retain  a  power 
over  a  legal  estate  of  which  she  is  seised,  so  as  to  have  during 
coverture  a  power  to  dispose  of  it  (which  is  done  by  complying 
v?ith  the  requisites)  in  the  same  manner  as  she  might  have  done 
if  she  had  not  put  herself  under  coverture  ;"  (and  see  Field  v. 
Moore,  7  D.  M.  &  G.  at  p.  703  ;  Co.  Litt.  112  a,  n.  6). 

A  married  woman  may  also  exercise  a  power  over  personalty.  Over 
whether  it  be  ia  possession  or  reversion  ;  and  if  it  be  the  latter,  P^"^^""^*  ^• 
her  execution  need  not  be  acknowledged  under  Malins'  Act,  20 
&  21  Yict.  c.  57. 

Before  3  &  4  Will.  IV.  c.  74,  a  married  woman  could  not  Release  of 
release  or  extinguish  a  power  affecting  land,  except  by  fine  or  fand!™  "^^"^ 
recovery  (Sug.  Pow.  92).  But  by  that  Act  (sect.  77),  it  is 
enacted  that,  after  the  31st  December,  1833,  a  married  woman 
may  release  or  extinguish  any  power  which  may  be  vested  in  or 
limited  or  reserved  to  her,  in  regard  to  any  lands  of  any  tenure 
or  any  money  subject  to  be  invested  in  the  purchase  of  lands, 
by  deed  acknowledged  in  manner  provided  by  the  Act,  with  her 
husband's  concurrence.  And  under  the  Conveyancing  Acts  it  is 
submitted  that  she  can  now  do  so  without  acknowledging  the 
deed  (see  ante,  p.  18). 

By  20  &  21  Yict.  c.  57,  it  is  enacted  that  after  the  31st  Over 
December,  1857,  it  shall  be  lawful  for  every  married  woman  to 
dispose  by  deed  of  every  future  or  reversionary  interest,  whether 
vested  or  contingent,  of  such  married  woman,  or  her  husband 
in  her  right,  in  any  personal  estate  to  which  she  shall  be 
entitled  under  any  instrument  made  after  the  said  31st  Decem- 
ber, 1857  (except  her  marriage  settlement),  and  also  to  release 
or  extinguish  any  power  which  may  be  vested  in  or  limited  or 
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reserved  to  her  in  regard  to  any  sucli  personal  estate,  as  fully 
and  efFeetually  as  she  could  do  if  she  were  z,feme  sole,  and  also 
to  release  and  extinguish  her  equity  to  a  settlement  out  of  any 
personal  estate  to  which  she  or  her  husband  in  her  right  may  be 
entitled  under  any  such  instrument  as  aforesaid.  But  every  such 
deed  must  he  acknowledged  in  the  same  manner  as  deeds  under 
3  &  4  Will.  lY.  c.  74,  and  the  husband  must  concur ;  and  the 
section  does  not  apply  to  cases  where  the  married  woman  is 
restrained  from  anticipation.  So  far  as  the  release  or  extinguish- 
ment of  powers  is  concerned,  it  is  submitted  that  this  section  is 
superseded  by  the  provisions  of  the  Conveyancing  Acts  (see 
ante,  p.  18). 

3.  It  makes  no  difference  that  the  power  is  given  to  the  wife, 
when  she  is  married  to  A.,  and  that  she  survives  A.  and  marries 
B. ;  she  may  exercise  it  during  her  second  coverture,  or  during 
her  widowhood  :  in  like  manner  she  may  exercise  it,  although  it 
be  given  to  her  when  she  is  unmarried,  and  she  afterwards 
marries. 

In  Burnet  v.  Mann  (1  Ves.  sen.  156),  the  power  was  to  the 
husband  and  wife  and  the  survivor  of  them  :  the  wife  survived 
and  married  again :  an  appointment  by  her,  during  her  second 
coverture,  was  upheld. 

4.  But  the  appointor  may  be  expressly  restrained  by  the  terms 
of  the  instrument  creating  the  power — e.  g.,  a  power  to  be 
executed  by  A.  "  while  sole,"  cannot  be  exercised  by  A.  while 
covert. 

In  Horseman  v.  Ahhey  (1  J.  &  W.  381),  the  trustees  of  a 
marriage  settlement  were  directed  to  raise  £1,000  on  the  death 
of  the  survivor  of  husband  and  wife,  in  case  there  should  be  no 
issue  of  the  marriage  living  at  her  death ;  and  to  pay  the  same 
"  as  the  wife  at  any  time  or  times  during  her  coverture,  and  not- 
withstanding the  same,"  by  any  deed  should  appoint.  This  power 
was  held  to  be  exerciseable  during  that  particular  coverture 
only ;  (and  see  Morris  v.  Howes,  4  Ha.  599  ;  Burnham  v.  Bennett, 
2  CoU.  260 ;  Holliday  v.  Overton,  14  B.  467 ;  Antrim  v.  Buck- 
ingham, 1  Bq.  Ca.  Abr.  343). 

And  a  power  which  has  no  existence,  except  in  the  event  of 
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the  death  of  the  •wife  while  covert,  cannot  be  exercised  by  her 
at  all  if  she  survive  her  husband  {Nolle  v.  WiUoch,  8  Oh.  778 ; 
L.  E.  7  H.  L.  580  ;  post,  p.  156). 

It  has  been  held  that  a  general  power  reserved  to  a  single  Or  by- 
woman  in  a  settlement  made  by  herself  was  not  exerciseable  ™^  °*  ^°"' 
duriag  coverture  by  implication  from  the  lunitations  in  default 
of  appointment  {Gould  v.  Gould,  2  Jur.  N.  S.  484) ;  but  the 
case  is  of  doubtful  authority  ;  Lord  St.  Leonards  disapproves  of 
it  (Pow.  155)  ;  and  in  Wood  v.  Wood  (10  Eq.  220),  the  Master 
of  the  Eolls  declined  to  follow  it.  In  the  last-mentioned  case  a 
feme  sole  settled  her  property  some  months  previously  to  her 
marriage  by  deed  to  which  her  future  husband  was  not  a  party, 
on  trust  for  such  persons  as  she  should  by  deed  or  will  appoint, 
and  in  default  of  appointment  for  herself  for  life  for  her 
separate  use ;  and  after  her  death  without  having  exercised  such 
power  of  appointment,  for  any  future  husband  her  surviving  for 
life ;  and  after  his  decease,  for  the  children  of  the  marriage  as 
she  should  appoint,  and  in  default  of  appointment  for  the 
children :  the  settlement  contained  a  provision  that  her  after- 
acquired  property  should  be  subject  to  the  same  trusts.  It  was 
contended  that  this  last  provision  was  inconsistent  with  the  con- 
tention that  the  power  was  exerciseable  during  coverture ;  but 
the  Master  of  the  EoUs  thought  that  it  might  be  exercised  at 
any  time. 

A  power  to  be  exercised  "notwithstanding  coverture"  may 
be  exercised  at  any  time  {B.  v.  Bird,  5  B.  &  Ad.  695). 

5.  The  Court  of  Chancery  was  the  proper  forum  for  deciding  Forum  to  de- 
whether  a  married  woman's  will  was  an  execution  of  a  power,  married 
and  therefore  operative,  or  not.     The  principle  upon  which  the  exercised 
Court  of  Probate  acted  in  granting  probate  to  wills  of  married  ^(5°^®''  °'^ 
women  is  stated  in  Paglar  v.  Tongue  (L.  E.  1  P.  &  D.  158). 
When  the  Court  was  satisfied  that  a  lona  fide  question  as  to  the 
existence  of  a  power,  enabling  a  married  woman  to  make  a  will, 
was  intended  to  or  might  be  raised,  it  granted  a  limited  probate 
of  such  will,  to  enable  the  question  as  to  the  existence  of  the 
power  to  be  determined  by  the  Court  of  Chancery  (see  Noble  v. 
Phelps,  L.  E.  2  P.  &  D.  276,  and  Tatnall  v.  Eankey,  2  Moo. 
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P.  C.  342).  And  in  like  manner  the  Court  of  Oliancery  had  no 
jurisdiction  to  entertain  a  suit  on  the  ground  of  fraud,  when  the 
effect  would  be  to  revoke  the  probate  {Allen  v.  Macpherson,  1  H. 
L.  C.  191 ;  Meluish  v.  Milton,  3  Oh.  D.  27). 

Since  the  Judicature  Acts,  all  the  judges  of  the  High  Court 
have  the  same  jurisdiction ;  and  any  judge  may,  if  he  chooses, 
when  an  action  has  been  brought  in  the  wrong  division,  retain 
the  action  and  exercise  the  jurisdiction.  But  it  would  not  be 
considered  a  sound  exercise  of  such  discretion  for  a  judge  of  the 
Chancery  Division  to  grant  probate  [Pinney  v.  Hunt,  6  Oh.  D. 
98),  or  to  recall  probate  {Bradfm~d  v.  Young,  26  Oh.  D.  656). 

If  a  case  arises  as  to  the  execution  of  a  power,  and  the  Pro- 
bate Division  has  all  the  parties  before  it,  there  is  no  reason  why 
that  division  should  not  determine  the  question  of  the  validity 
of  such  execution.  But  if,  as  is  usually  the  case,  all  necessary 
parties  are  not  before  the  Court,  the  usual  and  proper  course  is 
still  to  grant  limited  probate  and  leave  the  question  of  validity 
of  execution  to  be  determined  by  the  Chancery^  Division  (Re 
Tharp,  3  P.  D.  76 ;  and  see  Sarding  v.  Button,  59  L.  T.  838  ; 
Phillips  V.  Jenldns,  44  L.  T.  281).  The  Judicature  Acts  have 
made  no  difference  in  the  practice  as  to  non-contentious  business 
in  the  Probate  Division  {Re  Tomlinson,  6  P.  D.  209). 
Extent  oijus  6.  It  may  here  be  added  that  a,  feme  covert,  when  not  restrained 
from  alienation,  has,  apart  from  the  Married  Women's  Property 
Act,  in  equity  the  same  ju&  disponendi  over  her  separate  estate, 
both  real  and  personal,  by  deed  or  by  will  as  she  would  have 
if  free  from  the  disability  of  coverture ;  and  not  the  less  so 
because  a  specific  power  of  appointment,  in  a  particular  way, 
over  the  property,  is  given  her  by  the  instrument  settling  the 
property  to  her  separate  use  {Taylor  v.  Meads,  13  W.  E. 
394;  34  L.  J.  (Oh.)  203;  4  D.  J.  &  S.  597).  In  that  case 
Lord  "Westbury  says  :  "  With  respect  to  separate  property,  the 
feme  covert  is,  by  the  form  of  trust,  released  and  freed  from  the 
fetters  and  disabilities  of  coverture,  and  invested  with  the  rights 
and  powers  of  a  person  who  is  sui  juris.  To  every  estate  and 
interest  held  by  a  person  who  is  sui  juris,  the  common  law 
attaches  a  right  of  alienation ;  and  accordingly  the  right  of  a 
feme  covert  to  dispose  of  her  separate  estate  was  recognized  and 
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admitted  from  the  beginning,  until  Lord  Thurlow  devised  the 

clause  against  anticipation.     But  it  would  be  contrary  to  the 

■whole  principle  of  the  doctrine  of  separate  use  to  require  consent 

or  concurrence  of  the  husband  in  the  act  or  instrument  by  which 

the  wife's  separate  estate  is  dealt  with  or  disposed  of ;  that 

would  be  to  make  her  subject  to  his  control  and  interference. 

The  whole  lies  between  a  married  woman  and  her  trustees,  and 

the  true  theory  of  her  alienation  is,  that  any  instrument,  be  it 

deed  or  writing,  when  signed  by  her,  operates  as  a  direction  to 

the  trustees  to  convey  or  hold  the  estate  according  to  the  new 

trust  which  is  created  by  such  direction.     This  is  sufficient  to 

convey  the  feme  covert's  equitable  interest ;  and  when  the  trust 

thus  created  is  clothed  by  the  trustees  with  the  legal  estate,  the 

alienation  is  complete  both  at  law  and  in  equity ;"  (and  see 

London  Chartered  Bank,  ^c.  v.  Lempriere,  L.  E,.  4  P.  0.  572 ; 

Nolle  V.  WUlock,  8  Ch.  778  ;  L.  E.  7  H.  L.  580 ;  Re  Drummond 

and  JDavic,  (1891)  1  Ch.  524).     If  the  estate  were  not  settled  to 

the  separate  use  of   the  wife,  equity  followed  the  law,   and 

gave  her  no  power  of   disposition  over  it  by  will,  and  only 

such  a  power  by  act  inter  vivos  as  she  would  have  had  if  her 

estate  were  legal.     And  as  to  the  Married  Women's  Property 

Act,  1870,  see  He  Voss  (13  Oh.  D.  504)  ;  Johnson  v.  Johnson 

(35  Oh.  D.  345). 

7.  The  corpus  of  real  estate  may  therefore  be  settled  to  the  Corpus  of  real 

separate  use  of  a  married  woman,  if  the  intention  be  clear.     In  held  to  sepa- 

Taylor  v.  Meads  (4  D.  J.  &  8.  597),  land  was  conveyed  to  '^^®"^®- 

trustees  iu  fee  (in  default  of  a  power  of  appointment,  which  was 

not  executed)  upon  trust  for  B.  M.,  her  heirs  and  assigns  ;  and 

the  testator  declared  that  E.  M.'s  estate   should  be  for  her 

separate  use.     This  gave  her  a  separate  estate  iu  the  corpus. 

But  there  must,  of  course,  be  a  clear  intention  to  annex  the  Unless  a  con- 
trary inten- 
separate  use  to  the  whole  fee,  and  not  merely  to  the  life  estate,  tion  appears. 

In  TroutbecTc  v.  Boughey  (2  Eq.  534),  a  testator  gave  aU.  his  real 

and  personal  estate  to  trustees,  in  trust  for  his  wife  for  life,  and 

after  her  decease  for  his  daughter  absolutely ;  and  he  directed 

that    the    principal    moneys,    rents,    issues,    profits,    interest, 

dividends,  and  proceeds,  which  his  wife  and  daughter,  or  either 

of  them,  should  be  entitled  to  under  his  wiU,  should  be  paid 
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into  their  own  proper  hands,  as  the  same  became  due,  and  not 
by  way  of  anticipation ;  and  should  be  for  the  separate  use  and 
benefit  of  his  wife  and  daughter ;  and  for  which  moneys,  rents, 
issues,  profits,  interest,  dividends,  or  proceeds,  the  receipt  alone 
of  his  wife  and  daughter,  whether  covert  or  sole,  should  be  an 
effectual  discharge  to  his  trustees.  V.-O.  Kindersley  considered 
that  the  terms  of  the  will  could  only  refer  to  the  income  and 
corpus  of  the  personalty  and  the  income  of  the  realty.  "  How 
can  the  fee  simple  of  real  estate  be  paid  into  her  own  proper 
hands?"  he  asked;  he  also  laid  stress  on  the  term  "become 
due,"  and  on  the  receipt-clause,  as  being  inapplicable  to  real 
estate  in  fee ;  (cf.  Re  Bown,  27  Oh.  D.  411). 
Separate  use  8.  Although  it  was  formerly  doubted,  it  is  now  well  settled, 
requSed?  ^  ^^^*  property  given  to  a  woman  for  her  separate  use  may  be 
held  as  such  during  coverture,  although  the  property  originally, 
or  at  any  subsequent  period  or  periods  of  time,  became  vested  in 
her  when  discovert.  WhUst  the  disability  of  coverture  does  not 
exist,  the  separate  use  does  not  arise ;  when  it  does  exist,  the 
separate  use  at  once  arises  {Be  Gaffee,  1  Mac.  &  G.  541 ;  TuUett 
V.  Armstrong,  1  B.  1).  And  a  restraint  upon  anticipation 
attaches  to  the  separate  estate  only,  and  therefore  has  no  effect 
except  during  coverture  [ibid.).  But  the  quality  of  separate 
estate  may  be  destroyed  during  discoverture,  as  in  Wright  v. 
Wright  (2  J.  &  H.  647),  where  stock  in  the  funds  was  bequeathed 
to  a  woman  for  her  separate  use  without  power  of  anticipation. 
There  was  no  trustee,  and  the  legatee,  while  discovert  and  sui 
juris,  sold  out  the  stock,  spent  part  of  the  proceeds,  and  invested 
the  rest  in  bank  shares,  and  afterwards  married.  It  was  held 
that  the  separate  use  had  been  destroyed. 

And  the  quality  of  Separate  estate  ceases  at  the  wife's  death ; 
and  the  husband  is  then  entitled /wre  mariti,  without  taking  out 
administration  to  her  personal  property  in  possession  and  undis- 
posed of  by  her  {Molony  v.  Kennedy,  10  Sim.  254  ;  Tugman  v. 
Hopkins,  4  Man.  &  Ghr.  389) ;  and  also  to  her  chattels  real 
settled  to  her  separate  use  and  undisposed  of  by  her  [Archer  v. 
Lavender,  9 1.  E.  Eq.  220) .  And  the  Married  "Women's  Property 
Act,  1882,  has  made  no  difference  in  this  respect  {Be  Lambert, 
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39  Ch.  D.  626 ;  and  see  Smart  v.  Tranter,  43  Oh.  D.  587 ; 
Surman  v.  Wharton,  (1891)  1  Q.  B.  491;  Sope  v.  Eope,  (1892) 
2  Ch.  336). 

The  husband  may  entitle  himself  to  her  undisposed-of  choses 
in  action  as  her  administrator.  If  the  husband  and  wife  have 
been  judicially  separated,  and  the  wife  dies  intestate  during 
such  separation,  her  property  goes  as  if  her  husband  were  then 
dead  (20  &  21  Vict.  c.  85,  s.  25) .  The  powers  of  disposition  by 
married  women  have  been  greatly  enlarged  by  the  Married 
Women's  Property  Act,  1882.  The  short  effect  of  that  Act,  so 
far  as  material  to  be  here  stated,  is,  that  all  property  coming  to  a 
woman  married  after  31st  December,  1882,  belongs  to  her  for 
her  separate  use  ;  and  all  property  coming  to  a  woman  married 
before  that  day,  and  her  title  to  which  has  not  accrued  in  any 
way  before  that  day,  belongs  to  her  for  her  separate  use  (see 
Reid  V.  Reid,  31  Oh.  D.  402). 

9.  An  infant  cannot,  at  common  law,  alien  his  estate,  Infants. 
except  by  force  of  a  custom ;  but  he  may,  at  common  law,  do 
any  act,  wherein  he  is  a  mere  instrument  or  conduit-pipe,  just 
as  a  feme  covert  may.  Upon  the  same  principle  it  would  seem 
to  follow  that  an  infant  may  execute  a  power  simply  collateral, 
deriving  its  effect  from  the  Statute  of  Uses  (Sug.  Pow.  177). 
In  Searle  v.  Greenbank  (3  Atk.  710),  Lord  Hardwicke  says : 
"  There  are  several  kinds  of  powers  infants  may  execute ;  as 
where  an  infant  is  a  mere  instrument  or  conduit-pipe,  and  his 
interest  not  concerned.  Lord  Coke  (Co.  Litt.  p.  52a,  s.  66)  says : 
*  Delivering  seisin  is  a  mere  ministerial  act,  and  requires  no 
judgment  or  discretion;'  but  though  the  latter  words  are  ex- 
pressed generally,  the  law  anciently  was  not  so;  and  in  Co.  Litt. 
(128  a).  Lord  Coke  himself  cites  a  passage,  out  of  the  Mirror, 
in  which  it  is  expressly  said  an  infant  cannot  be  an  attorney. 
As  in  the  sense  of  an  attorney  in  a  court  of  justice  he  cannot  be ; 
but  when  we  speak  of  an  infant's  being  an  attorney,  it  is  a  good 
deal  different  from  these  kinds  of  powers.  Before  the  Statute 
of  Uses,  the  power  was  over  the  use ;  therefore  all  things  neces- 
sary to  be  done  over  legal  estates  were  done  by  way  of  conditions ; 
and  this  was  the  method  of  exercising  an  authority  over  the 
legal  estates  ;  and  at  law  an  infant  might  perform  a  condition 
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where  it  was  for  his  benefit.     As  to  other  kinds  of  powers  by  an 
infant,  I  find  no  sort  of  authority." 
How  far  10.  According  to  Mr.  Preston  (1  Abstracts,  326),  "An  infant 

exercise  may  execute  a  power  coupled  with  an  interest,  if  his  infancy  be 

witirinter^t  dispensed  with ;  or  if,  from  the  nature  of  the  power,  it  be 
evident  that  it  was  in  the  contemplation  of  the  author  of  the 
power  that  it  should  be  exercised  during  the  minority."  This 
statement  is  quoted  without  disapproval  by  Lord  St.  Leonards 
(8th  ed.  p.  911),  and  by  Lord  Hatherley  {King  v.  Bellord,  1  H. 
&  M.  343)  ;  and  was  acted  upon  in  Be  Cardross'  Settlement 
(7  Oh.  D.  728).  In  that  case  funds  belonging  to  an  infant  were, 
on  her  marriage,  vested  in  trustees,  upon  trust  to  retain  existing 
investments,  or  to  convert  and  reinvest  with  the  consent  of 
husband  and  wife  during  their  joint  lives.  The  question  was 
whether  the  wife  was  competent,  while  stiU  an  infant,  to  give 
her  consent  to  a  reinvestment.  Jessel,  M.  R.,  expressly  adopted 
the  above-cited  passage  from  Preston,  and  held  that,  as  it  must 
have  been  contemplated  that  the  joint  assent  might  have  to  be 
exercised  during  the  wife's  minority,  she  was  competent  to 
consent. 

In  JRe  D'Angibau  (15  Ch.  T>.  228),  by  a  settlement  made  on 
the  marriage  of  an  infant,  it  was  agreed  that  her  share  in  certain 
personal  estate,  in  which,  imder  her  father's  will,  she  would  on 
marriage  acquire  a  vested  interest,  should,  as  soon  as  the  case 
would  admit,  be  assigned  to  trustees,  in  trust  for  investment  with 
the  consent  of  husband  and  wife,  and  to  pay  the  income  to  the 
wife  for  life,  and,  after  the  death  of  the  survivor  of  husband  and 
wife,  and  in  default  of  children  (which  event  happened),  in 
trust  for  such  persons  as  the  wife  should  by  deed  or  will  appoint, 
and,  in  default  of  appointment,  in  trust,  if  the  wife  predeceased, 
for  her  next  of  kin.  The  wife,  while  stiU.  a  minor,  by  deed 
appointed  the  fund  to  her  husband,  subject  to  her  own  life 
interest,  and  subsequently  died  under  age.  Jessel,  M.  E.,  held 
that  the  wife's  exercise  of  the  power  was  valid ;  and  his  decision 
was  confirmed  by  James  and  Brett,  L.  JJ.,  dissentiente  Cotton, 
L.  J. 
Principle  of        This  case  certainly  goes  further  than  any  other  case  in  the 

referring 
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books,  and  rests  on  the  principle  that  the  exercise  of  the  power  exercise  of 

.  power  to  the 

IS  to  be  referred  to  the  creator  of  it,  which  is  thus  expressed  by  creator  of 
Bridgeman,  0.  J.  {Grangey.  Tiring,  Bridg.  107 ;  Sug.  Pow.  910) :  ^°'^^''- 
"  In  the  case  of  a  bare  power  or  authority,  where  an  infant  or 
feme  covert  is  used  but  as  an  instrument  or  conduit-pipe  by 
another  who  has  no  such  disability,  though  upon  the  act  an 
alteration  or  transference  of  an  estate  do  foUow,  yet  the  law 
looks  upon  him  from  whom  that  power  or  authority  is  derived, 
not  upon  the  weakness  of  the  person  acting  by  it."  It  may  be 
doubted  whether  this  does  not  prove  too  much  ;  for,  if  it  were 
universally  true,  property  settled  by  A.  to  such  uses  or  on  such 
trusts  as  B.  (an  infant)  should  appoint,  and  in  defaidt  of 
appointment  for  B.  absolutely,  could  be  dealt  with  by  B.  by  an 
exercise  of  the  powei^. 

11.  It  is  submitted  that  the  power  of  an  infant  is  at  any  rate  Limitation  of 
subject  to  this  qualification — that  it  cannot  be  exercised  so  as  to  infant's 
divest  himseK  of  any  estate  or  interest,  although  it  may  be  that  P°'^®"- 

he  can  divest  other  people.     Accordingly,  in  Be  Armit  (5  I.  R. 
Eq.  352),  it  was  held  by  the  Master  of  the  Eolls  that  an  infant 
cannot  exercise  a  power  over  personal  property,  though  autho- 
rized to  do  so  by  the  instrument  creating  the  power,  when  such 
exercise  goes  to  defeat  his  or  her  own  interest  therein ;  (and  see 
Shipway  v.  Ball,  16  Ch.  D.  376).    And  an  infant  cannot  execute  Cannot 
a  power  in  gross  (Searle  v.  Greenhatik,  3  Atk.  695,  overruling  power  in 
Hollingshead  v.  HoUingsheacl,  cited  2  P.  W.  229;  Sug.  Pow.  s™^=; 
911) ;  or  a  power  appendant  over  real  estate,  because  "  an  infant  or  appendant 
cannot  do  any  act  affecting  his  property  through  the  medium  of  estate. 
a  power,  any  more  than  'hs  can  do  so  directly  "  (^^er  Jessel, 
M.  R,  15Ch.D.  235). 

Lord  St.  Leonards  states   (p.   178)  that  an  infant  "  might  Effect  of 
exercise  a  power  over  personalty  at  the  age  at  which  by  law  he  sect.  7.    ' 
might  dispose  of  personalty  to  which  he  was  absolutely  entitled." 
But,  since  the  WiUs  Act  (sect.  7),  this  is  of  little  practical 
importance;  (and  see  15  Ch.  D.  at  p.  233). 

12.  The  most  curious  instance  of  an  infant's  power  is  that  of  Power  of 
presenting  to  an  advowson.     This  he  can  do,  "  although  he  be  a  advowson. 
sucking  child  in  the  lap  of  his  mother  "  (3  Atk.  702),  because 
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the  Ordinary  -will  take  care  that  the  person  presented  is  a  fit  and 
proper  person.  The  guardian  cannot  present,  because  no  profit 
can  be  made  out  of  the  presentation ;  and  the  guardian  has 
nothing  to  do  with  property  for  which  no  account  is  to  he 
rendered  (Co.  Litt.  89  a ;  3  Inst.  156 ;  and  see  Arthington  v. 
Coverly,  2  Eq.  Ca.  Abr.  518  pi.  3). 
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1.  The  author  of  a  power  may  surround  its  execution  with  as 
many  solemnities,  and  direct  it  to  be  carried  out  by  such  instru- 
ments, at  such  times,  with  the  consent  of  or  by  such  persons  as 
he  pleases,  provided  that  he  does  not  transgress  the  rules  of  law 
or  equity.  Owing  to  the  excessive  caution  with  which  the 
creators  of  powers  fenced  the  execution  of  them,  it  has 
frequently  happened  that  their  own  iatention,  as  well  as  that  of 
the  persons  executing  such  powers,  has  been  frustrated.  It  is  a 
rule  both  of  law  and  equity  that — 


Every  circumstance  required  by  the  instrument  Requisites  for 

.  the  valid 

creating  the  power  to  accompany  the  execution  oi  execution  of 
it,  must  be  strictly  observed. 

This  rule  is  modified  to  a  great  extent  by  the  aid  afforded  in 
Equity  to  defective  executions  iu  certain  cases  [ssq  post,  "  De- 
fective Execution  "). 

And  it  may  in  some  cases  be  presumed  that  the  deed  of 
appointment  is  duly  executed,  although  the  deed  containing  the 
terms  of  the  power  is  lost  [Songhmn  v.  8andys,  2  Sim.  95). 

The  necessity  for  a  strict  attention  to  the  mere  formalities  Statutory 
accompanying  the  execution  of  instruments  executing  powers 
has  been  much  modified  by  the  interposition  of  the  legislature : 
as  regards  wills  executed  subsequently  to  January  1st,  1838,  by 
the  Wills  Act,  and  as  regards  deeds  dated  since  August  13th, 
1859,  by  22  &  23  Vict.  c.  35. 

In  order  that  a  power  might  be  validly  exercised  by  deed 
dated,  or  will  coming  into  operation,  before  these  statutes 
respectively,  every  circumstance  required  to  be  observed,  however 
trivial,  must  have  been  strictly  adhered  to. 

In  Hawkins  v.  Ke?>ip  (3  East,  410),  the  terms  of  the  power 
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required  that  a  revocation  should  be  by  a  deed  or  instrument  in 
writing,  executed  in  the  presence  of  and  attested  by  three 
credible  witnesses,  and  enrolled  in  one  of  her  Majesty's  Courts 
of  Eecord  at  Westminster,  and  with  the  consent  of  H.'s  wife, 
father,  father-in-law,  the  trustees  of  a  term  of  500  years  created 
by  the  settlement  containing  the  power,  as  well  as  by  all  the 
trustees  to  support  contingent  remainders. 

L.  C.  J.  Ellenborough  said :  "  Every  one  of  these  required 
circumstances  is  in  itself  perfectly  arbitrary,  and  (except  only 
as  it  is  in  fact  required)  unessential  in  point  of  effect  to  the 
legal  validity  of  any  instrument,  by  which  the  old  uses  should 
be  revoked,  or  new  uses  declared.  It  is  in  itself  immaterial 
whether  the  instrument  in  writing,  purporting  so  to  revoke 
and  declare  the  uses,  should  be  by  deed ;  whether  such  deed 
should  be  executed  in  the  presence  of  what  and  how  many 
witnesses ;  whether  it  should  be  afterwards  attested  by  the 
witnesses,  and  ultimately  enrolled  in  any  court  of  record ;  and 
whether  it  should  be  sanctioned  by  the  consent  and  approba- 
tion of  the  several  trustees  named  for  that  ptirpose.  It  might 
(if  it  had  so  pleased  the  parties  creating  the  power)  have  been 
done  by  any  writing  of  the  persons  so  authorised,  imsealed, 
unattested,  unenrolled,  and  unsanctioned  by  any  consent  or 
approbation  whatever.  If  these  circumstances  are  unessential 
and  unimportant,  except  as  they  are  required  by  the  creators 
of  the  power,  they  can  only  be  satisfied  by  a  strictly  literal 
and  precise  performance.  They  are  incapable  of  admitting  of 
any  substitution;  because  these  requisitions  have  no  spirit  in 
them,  which  can  be  otherwise  satisfied;  incapable  of  receiving 
any  equivalent,  because  they  are  in  themselves  of  no  value." 

"Whatever  arbitrary  terms  the  grantor  of  the  power  may 
impose  upon  the  party  executing  it,  or  however  absurd  and 
unreasonable  they  may  seem  to  be,  they  must  be  fulfilled ;  as  if 
it  were  required  that  the  instrument  executing  the  power  should 
be  witnessed  by  persons  of  a  particular  stature,  or  written  on 
paper  of  a  particular  colour  "  (10  01.  &  Fin.  425). 

2.  Although  the  statutes  hereafter  set  out  have  rendered  this 
strict  observance  of  mere  formalities  unnecessary  in  wills  and 
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(to  some  extent)  in  deeds  executing  powers  since  their  respective 
dates,  those  statutes  are  not  retrospective.  And  while  they 
would  cure  such  defects  as  the  lack  of  three  witnesses,  they 
would  not  affect  the  want  of  due  consent  or  the  like.  It  is  a 
inile  that — 

No  essential  requisite  to  the  execution  of   a  Essential 

1        1 .  T        . ,,  requisites 

power  can  be  aispensed  with.  must  be 

observed. 
There  is  nothing  in  the  statute,  nor  is  there  any  jurisdiction 

in  Equity,  to  dispense  with  requirements  of  this  nature,  so  as  to 

make  good  an  execution  which  defeats  what  the  person  creating 

the  power  has  declared,  by  expression  or  necessary  implication, 

to  he  a  material  part  of  his  intention. 

In  Cooper  v.  Martin  (3  Ch.  47),  a  power  was  given  by  a 
testator  to  A.,  to  be  exercised  by  her  before  her  youngest  son 
attained  25 ;  the  residuary  estate  of  the  testator  was  to  be 
distributed  at  the  same  period.  It  was  therefore  to  be  presumed 
that  it  was  the  testator's  intention  that  the  children  should  then 
know  what  were  their  vested  and  transmissible  rights.  This 
power  was  held  to  be  improperly  exercised  by  a  will  made  before, 
but  not  coming  into  operation  until  after  the  period  at  which  the 
youngest  son  attained  25 ;  {BeidY.  Shergold,  10  Yes.  370  ;  Sor- 
lock  v.  Smith,  17  B.  572,  675). 

So,  a  power  to  trustees  to  lend  the  trust  fund  to  the  husband, 
with  the  consent  in  writing  of  the  wdfe,  cannot  be  properly 
exercised  without  her  consent  previously  given  {Cocker  v.  Quayk, 
1  E.  &  M.  535)  ;  her  subsequent  assent  is  not  sufficient  {Bate- 
man  V.  Davis,  3  Madd.  98 ;  Wiles  v.  Gresham,  2  Drew.  258, 267  ; 
FryY.  Porter,  1  Ch.  Oa.  138, 143;  Greenham'w.  Gibbeson,  10  Bing. 
363).  On  the  other  hand,  in  Be  T.  (15  Ch.  D.  78),  V.-C.  Malins, 
on  a  petition  for  advice  by  trustees,  held  that  the  consent  of  a 
married  woman  who  was  of  unsound  mind  could  be  dispensed 
with ;  (and  see  Be  Neave,  28  W.'E.  976,  where  the  donee  of  the 
power  to  consent  was  an  infant ;  and  Be  Cardross,  7  Ch.  D.  728). 

3.  By  7  Will.  IV.  &  1  Vict.  c.  26,  s.  10,  it  is  enacted  that  Statutes. 

no  appointment  made  by  vraU  in  exercise  of  any  power  shall  be  WiUs  Act. 

valid,  unless  the  same  be  executed  in  manner  thereinbefore 

k2 
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required  [i.  c,  as  a  will,  in  writing  signed  and  acknowledged  by 
the  testator  in  the  presence  of  two  witnesses),  and  every  will 
executed  in  manner  thereinbefore  required  shall,  so  far  as 
respects  the  execution  and  attestation  thereof,  he  a  valid  execu- 
tion of  a  power  of  appointment  by  will,  notwithstanding  it 
shall  have  been  expressly  required  that  a  will  made  in  exer- 
cise of  such  power  shall  be  executed  with  some  additional  or 
other  form  of  execution  or  solemnity. 

Although  the  words  "shall  have  been  required"  appear  to 
point  to  powers  created  before  the  Act,  it  has  been  decided  that 
the  section  applies  to  powers  created  since,  as  well  as  to  those 
created  before  the  Act  [Hubbard  v.  Lees,  L.  R.  1  Ex.  256). 

Lord  Kings-        By  24  &  25  Yict.  c.  114,  it  was  enacted  as  follows  :  Sect.  1. 

down's  Act, 

sect.  1.  Every  will  and  other  testamentary  instrument,  made  out  of  the 

United  Kingdom  by  a  British  subject  (whatever  may  be  the 
domicil  of  such  person  at  the  time  of  making  the  same  or  at 
the  time  of  his  or  her  death)  shall  as  regards  personal  estate  be 
held  to  be  well  executed  for  the  purpose  of  being  admitted  in 
England  and  Ireland  to  probate,  and  in  Scotland  to  confirma- 
tion, if  the  same  be  made  according  to  the  forms  required  either 
by  the  law  of  the  place  where  the  same  was  made,  or  by  the 
law  of  the  place  where  such  person  was  domiciled  when  the 
same  was  made,  or  by  the  laws  then  in  force  in  that  part  of  her 
Majesty's  dominions  where  he  had  his  domicil  of  origin. 

Sect.  2.  Every  will  and  other  testamentary  instrument  made- 
within  the  United  Kingdom  by  any  British  subject  (whatever 
may  be  the  domicil  of  such  person  at  the  time  of  making  the 
same,  or  at  the  time  of  his  or  her  death)  shall  as  regards  per- 
sonal estate  be  held  to  be  well  executed,  and  shall  be  admitted 
in  England  and  Ireland  to  probate,  and  in  Scotland  to  confirma- 
tion, if  the  same  be  executed  according  to  the  forms  required  by 
the  laws  for  the  time  being  in  force  in  that  part  of  the  United 
Kingdom  where  the  same  is  made. 

Sect.  3.  No  will  or  other  testamentary  instrument  shall  be 
held  to  be  revoked  or  to  have  become  invalid,  nor  shall  the  con- 
struction thereof  be  altered  by  reason  of  any  subsequent  change 
of  domicil  of  the  person  making  the  same. 
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Sect.  4.  Nothing  in  this  Act  contained  shall  invalidate  any 
will  or  other  testamentary  instrument  as  regards  personal  estate 
which  would  have  been  valid  if  this  Act  had  not  been  passed, 
except  as  such  will  or  other  testamentary  instrument  may  be 
revoked  or  altered  by  any  subsequent  will  or  testamentary 
instrument  made  valid  by  this  Act. 

The  operation  of  the  Act  is  limited  to  wills  made  by  persons 
dying  after  the  passing  of  the  Act  (sect.  5). 

In  D'Suart  v.  Harhiess  (34  B.  324),  personal  property  was 
held  on  trust  for  such  purposes  as  A.  should  by  will  or  codicil 
appoint.  A.  married  a  domiciled  Frenchman  and  died,  having 
made  a  holograph  but  unattested  will.  This  will  was  valid 
according  to  French  law,  and  was  admitted  to  probate  here. 
Lord  Eiomilly  held  that  the  probate  was  conclusive  that  the 
instrument  proved  was  the  will  of  the  testatrix,  and  that  a 
power  to  appoint  by  will  meant  any  will  entitled  to  probate 
here. 

In  Re  Kirican,  however  (25  Ch.  D.  373),  Kay,  J.,  held  that 
a  holograph  codicil,  admitted  to  probate  here,  was  invalid  as  an 
exercise  of  the  power  under  sect.  10  of  the  Wills  Act.  HSuart 
V.  Barhiess  does  not  appear  to  have  been  cited  (and  cf.  Dolphin 
V.  RoUns,  7  H.  L.  C.  390). 

In  Re  Daly  (25  B.  456  ;  27  L.  J.  Oh.  751),  it  was  held  that 
the  wife  of  a  domiciled  Englishman  could  not  by  residing  in 
France  create  a  French  domicil  for  herself,  so  as  to  entitle  her 
holograph  will  to  be  regarded  as  a  will  here. 

It  may  be  here  observed  that  a  will,  made  in  execution  and  in  Will  made 
accordance  with  the  terms  of  a  power,  is  entitled  to  probate,  power  emitted 
although  it  is  not  properly  executed  according  to  the  laws  of  the  *°  probate. 
country  of  domicil  of  the  person  making  it  {Tat nail  y.  Hankey, 
2  Moo.  P.  0.  342 ;  /;*  b.  Alexander,  29  L.  J.  Prob.  93  ;  but  see 
the  criticisms  on  those  cases.  In  b.  Hallyhiirton,  L.  E.  1  P.  &  D. 
90).     The  law  takes  a  liberal  view,  and  where  the  instrument 
creating  the  power  directs  it  to  be  executed  by  will  in  a  parti- 
cular form,  a  will  may  be  good  for  the  piirposes  of  the  appoint- 
ment, if  executed  according  to  the  law  of  this  country,  though 
not  according  to  the  law  of  the  domicil.     That  is,  where  the 
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Probate 
necessary. 


EflEeot  of 
probate. 


Lord  St. 
Leonards' Act. 

13th  Aug. 
1859. 


instrument  creating  the  power  directs  it  to  be  executed  by  will 
in  a  particular  way,  it  may  be  a  good  will  if  executed  in  the 
form  required,  though  not  according  to  the  law  of  the  domicil 
(34  B.  328). 

A  testamentary  appointment  made  in  execution  of  a  power 
over  personal  estate  is  not  available,  until  it  has  been  duly 
proved  as  a  will  {Boss  v.  Uwer,  3  Atk.  160  ;  1  Wms.  Executors, 
66  et  seq.,  8th  ed. ;  Sug.  Pow.  466).  In  Be  Vallame  (24  Ch.  D. 
177),  the  Court  refused  to  act  on  the  New  Zealand  probate  of 
the  will  of  a  donee  of  a  limited  testamentary  power,  but  required 
the  will  to  be  proved  in  this  country  before  it  would  order  pay- 
ment out  of  Court  of  the  money  appointed ;  (see  now  55  Yict.  c.  5) . 

The  effect  of  the  grant  of  probate  was  to  conclude  anyone 
from  objecting  in  the  Court  of  Chancery  that  the  instrument 
proved  was  not  the  will  of  the  testator  {B'Huart  v.  Harkness,  34 
B.  324 ;  Douglas  v.  Cooper,  3  M.  &  K.  378  ;  and  see  Bradfm-d 
V.  Toung,  26  Ch.  D.  656). 

By  22  &  23  Vict.  o.  35,  s.  12,  it  was  enacted  that  a  deed 
thereafter  executed  in  the  presence  of  and  attested  by  two  or 
more  witnesses  in  the  manner  in  which  deeds  are  ordinarily 
executed  and  attested,  shall,  so  far  as  respects  the  execution  and 
attestation  thereof,  be  a  valid  execution  of  a  power  of  appoint- 
ment by  deed,  or  by  any  instrument  in  writing  not  testamentary, 
notwithstanding  it  shall  have  been  expressly  required  that  a 
deed  or  instrument  in  writing  made  in  exercise  of  such  a  power 
should  be  executed  or  attested  with  some  additional  or  other 
form  of  execution  or  attestation  or  solemnity  :  Provided  always, 
that  this  provision  shall  not  operate  to  defeat  any  direction  in 
the  instrument  creating  the  power,  that  the  consent  of  any 
particular  person  shall  be  necessary  to  a  valid  execution,  or  that 
any  act  shall  be  performed,  in  order  to  give  validity  to  any 
appointment,  having  no  relation  to  the  mode  of  executing  and 
attesting  the  instrument,  and  nothing  therein  contained  shall 
prevent  the  donee  of  a  power  from  executing  it  conformably  to 
the  power  by  writing,  or  otherwise  than  by  an  instrument 
executed  and  attested  as  an  ordinary  deed,  and  to  any  such 
execution  of  a  power  this  provision  shall  not  extend. 
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It  will  be  observed  tliat  there  is  an  important  difference 
between  this  enactment  and  the  "Wills  Act :  by  the  Wills  Act, 
no  will  is  a  good  execution  of  a  power  to  appoint  by  will,  unless 
it  is  executed  in  conformity  with  the  requirements  of  the 
statute  ;  but  a  deed  may  be  a  valid  execution  of  a  power,  if  it  be 
executed  and  attested  by  two  or  more  witnesses  as  an  ordinary 
deed,  or  according  to  the  terms  of  the  power. 

4.  It  has  frequently  been  a  question  for  the  Courts  to  decide  Porm  of 
whether  a  power,  which  is  to  be  executed,  for  example,  by  clause, 
signing,  sealing,  and  delivery,  such  execution  to  be  attested  by 
witnesses,  is  vaKdly  executed,  if  the  attestation  clause  does  not 
express  that  all  those  formalities  of  signing,  sealing,  and 
delivery  have  been  observed,  although  the  instrument  itself  by 
which  the  power  purports  to  be  executed,  expresses  such  observ- 
ance. The  cases  appear  to  establish  the  following  rule,  subject 
to  the  statute  mentioned  in  the  last  section : — 

(a.)  If  a  power  requires  two  or  more  formalities 
to  be  attested,  and  the  attestation  clause  expressly 
certifies  that  one  of  such  formalities  has  been  per- 
formed, then  the  power  is  not  well  executed. 

(b.)  But  if  the  attestation,  although  a  limited 
and  special  one,  is  of  such  a  nature  that  it  must 
be  necessarily  inferred  that  the  other  requisites 
were  complied  with : 

(c.)  Or  if  the  attestation  is  general,  then  the 
execution  is  valid,  unless  the  contrary  is  shown. 


The  principle  is  thus  stated  in  Vincent  v.  B.  of  Sodor 
Man  (4  De  Gr.  &  Sm.  294) :  "  If  the  attestation  expresses  in 
any  form  of  words  an  act  to  have  been  done  in  the  presence  of 
witnesses,  by  which  the  complete  execution  of  the  instrument, 
as  required  by  the  power,  appears  to  have  been  effected,  it 
would  be  sufficient.  But  when  the  framer  of  the  power  requires 
two  or  more  such  acts  to  be  done,  then,  if  the  attestation  only 
expresses  the  doing  of  one  of  them,  it  would  not  be  sufficient, 
for,  in  this  latter  case,  it  is  clear  that  the  framer  of  the  power 
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really  intends  something  more  than  the  act  expressed  in  the 
attestation,  because  he  expressly  added  the  other  act  (p.  307). 

If  there  is  a  general  attestation  clause,  the  exact  narra- 
tion may  be  dispensed  with,  to  the  extent  at  least  of  holding 
that  a  jury  might  presume  that  the  witnesses  saw  those  acts 
done,  which  the  donee  of  the  power,  in  the  instrument  execu- 
ting the  power,  expressed  an  intention  to  do,  although  there 
should  be  no  evidence  that  the  witnesses  were  cognizant  of  the 
contents  of  the  instrument  containing  the  power. 

In  muion  v.  Eicketts  (9  H.  L.  0.  262  ;  IJ.  &  H.  70),  this 
is  more  strongly  put  by  Lord  Chelmsford,  who  says  that  the 
law  must  be  taken  to  be,  that  if  de  facto  the  power  was  pro- 
perly executed,  and  the  witnesses  saw  that  it  was  so  executed, 
and  they  had  simply  signed  their  names  as  witnesses,  no 
memorandum  of  attestation  was  necessary. 

(a.)  In  Wright  v.  Waheford  (17  Ves.  454  ;  4  Taunt.  213),  the 
power  was  to  be  executed  by  deed  "  signed,  sealed,  and  de- 
livered ;  "  the  attestation  clause  certified  that  the  deed  had  been 
"  sealed  and  delivered,"  but  said  nothing  of  signing :  the  Court 
held  that,  as  the  attestation  clause  did  not  express  that  the 
witnesses  testified  an  execution  in  full  conformity  with  the 
terms  of  the  power,  or,  in  other  words,  as  the  attestation  clause 
was  not  co-extensive  with  the  power,  the  execution  was  void. 

This  decision  caused  the  passing  of  54  Geo.  III.  c.  168,  by 
which  it  was  enacted  that  the  omission  of  the  word  "  signed  " 
in  the  attestation  clause  of  all  deeds  made  previously  to  the  Act, 
should  not  render  such  deeds  of  no  effect ;  but  the  Act  had  no 
prospective  operation. 

(Jb.)  In  Vincent  v.  B.  of  Sodor  and  Man  (4  De  G.  &  Sm.  294 ; 
8  C.  B.  905 ;  6  Ex.  683),  a  power  of  appointment  by  will,  to 
be  signed  and  published  in  the  presence  of  and  attested  by  wit- 
nesses, was  held  well  executed  by  a  wiU,  the  attestation  clause 
of  which  testified  that  it  was  signed  and  sealed  in  the  presence 
of  the  witnesses :  the  ground  of  the  decision  was,  that  a  wiU 
cannot  be  made  without  being  pubKshed ;  (and  see  Boss  v.  Uicer, 
3  Atk.  161). 

In  Smith  v,  Adkins  (14  Eq.  402),  a  power  to  appoint  by  any 
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deed  or  instrument  in  writing,  to  be  "  signed,  sealed,  and 
delivered,"  in  the  presence  of  two  or  more  credible  witnesses, 
was  held  to  be  well  exercised  by  an  appointment  by  will,  not 
expressed  to  be  "  delivered,"  but  stated  in  the  attestation  clause 
to  have  been  "  signed,  sealed,  published,  acknowledged,  and  de- 
clared to  be  her  last  will,"  in  the  presence  of  the  attesting 
witnesses.  The  Master  of  the  EoUs  said  that  the  publication  of 
a  will  is  equivalent  to  the  delivery  of  it :  no  attestation  clause 
was  expressed  to  be  required  in  this  case ;  (and  see  2  Coll. 
Ill,  n. ;  Maekinley  v.  Sison,  8  Sim.  561 ;  Bartholomew  v.  Harris, 
15  Sim.  78 ;  Be  Wreij,  17  Sim.  201). 

(c.)  In  Burdett  v.  Spilshury  (10  CI.  &  Fin.  340),  a  power 
of  appointment  by  will,  "  to  be  signed,  sealed,  and  published," 
in  the  presence  of  and  attested  by  witnesses,  was  held  well 
executed  by  a  will  (before  the  Wills  Act),  the  attestation 
clause  of  which  was  merely,  "Witness,  A.  B.,  C.  D.,  and 
E.  E." 

The  term  "  attest "  means  that  a  witness  shall  be  present  to  Meaniug  of 
testify  that  the  appointor  has  done  the  act  required  by  the 
power.  In  Freshfield  v.  Reed  (9  M.  &  W.  404),  A.'s  consent, 
"  duly  attested,"  was  required  to  the  execution  of  a  power :  a 
deed  expressed  to  be  made  with  A.'s  consent,  "  testified  by  his 
being  a  party  thereto,"  was  held  invalid  :  the  power  required 
A.'s  written  consent,  signed  in  the  presence  of  a  witness  (and 
cf.  In  b.  Eynon,  L.  E.  3  P.  &  D.  92). 

In  Warren  v.  Postlethivaite  (2  Coll.  108),  a  married  woman 
had  power  to  appoint  by  wiU,  "to  be  by  her  signed  and  pub- 
lished in  the  presence  of  "  two  or  more  credible  witnesses.  She 
made  a  holograph  will  purporting  to  execute  the  power,  signed 
her  name  and  affixed  her  seal.  Then  followed  the  signatures  of 
three  of  her  servants,  and  underneath  these  signatures  the 
following  memorandum  in  the  handwriting  of  the  testatrix : 
"  Signed  and  sealed  at  Hambrook  House,  this  23rd  day  of  July, 
1834,  in  the  presence  of  the  above  witnesses,  all  servants  in  the 
house."  It  was  held  that,  as  no  attestation  clause  was  required 
by  the  power,  the  omission  of  any  statement  as  to  publication 
in  the  memorandum  (considered  as  an  attestation  clause)  was 
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immaterial.  And  Knight-Bruce,  V.-O.,  further  laid  down  that, 
where  an  attestation  clause  is  not  required,  the  mere  fact  of 
there  being  an  attestation  clause  specifying  certain  formalities 
does  not  exclude  evidence  that  other  things  were  done  besides 
those  expressed  to  be  attested. 

Period  for  5.  As  to  the  period  for  perfecting  the  execution  of  a  power, 

execution  of     it  may  be  laid  down  as  a  general  rule  that — 

powers. 

The  consent  of  any  person  required  to  consent, 
and  also  all  formalities  annexed  to  the  execution, 
must  be  respectively  given  and  perfected  during 
the  lifetime  of  the  donee  of  the  power  {HawMns 
V.  Kemp,  3  East,  410;  Sug.  Pow.  240,  255). 

The  consent,  which  is  a  material  and  important  element  in 
the  execution,  is  usually  required  to  be  precedent  to,  or  at  least 
simultaneous  with,  the  execution  :  if  so,  this  requirement  must 
be  complied  with  {Qreenham  v.  Gibbeson,  10  Bing.  363).  But 
if  the  terms  of  the  power  admit,  there  seems  no  real  reason,  in 
considering  the  execution  of  a  power  of  appointment  to  be 
executed  by  A.,  subject  to  B.'s  consent,  for  limiting  the  time 
during  which  B.  may  consent,  to  the  duration  of  A.'s  life.  A.'s 
appointment  may  be  said  to  be  conditional  on  B.'s  consent :  the 
two  are  independent  powers ;  and,  in  the  absence  of  all  expres- 
sion of  intention,  the  consent  of  B.  may  as  weU  supplement 
and  render  valid  the  appointment  of  A.,  as  B.'s  consent  receive 
meaning  and  validity  from  the  appointment  of  A.  (see  Offen  v. 
Earman,  1  D.  F.  &  J.  253 ;  29  L.  J.  Ch.  307).  In  that  ease  a 
power  of  releasing  certain  estates  from  charges  and  substituting 
others  in  their  stead,  was  to  be  executed  by  A.  with  B.'s  con- 
sent, "  such  consent  to  be  signified  by  some  deed  to  be  duly 
executed  by  him,  and  not  otherwise."  A.  executed  the  power, 
but  B.'s  formal  consent  by  deed  was  not  given  till  nine  months 
after.  It  was  shown,  however,  that  he  had  consented  by  parol 
previous  to  A.'s  execution :  the  power  was  held  well  executed. 

The  question  of  the  time  for  perfecting  the  accompanying 
formalities  is  of  less  importance  since  22  &  23  Vict.  o.  35.    But 
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one  of  the  points  decided  in  Rawkins  v.  Keinp  (3  East,  410), 
■was,  that  where  the  creator  of  the  power  required  the  deed 
executing  the  power  to  be  enrolled,  the  enrolment  must  of 
necessity  be  made  during  the  lifetime  of  the  donee  of  the  power, 
on  the  ground  that  the  enrolment  could  not  be  made  without 
the  donee's  authority,  and  that  authority  of  course  terminated 
with  his  Hfe. 

In  Wright  v.  Wakeford  (4  Taunt.  213),  the  Court  of  Common  Attestation  of 
Pleas  decided,  by  three  against  one,  that  the  attestation  of  the  ^*eTto  "be 
requisite  witnesses  could  not  be  supplied  after  the  death  of  the  "'^'^®- 
donee  of  the  power,  although  it  was  admitted  that  they  might 
have  added  it  during  his  lifetime.      Lord  Mansfield  differed 
from  the  other  judges,  and  considered  that  the  death  of  the 
party,  whose  act  the  witnesses  were  to  attest,  did  not  furnish 
any  objection  to  their  signing  the  attestation  after  his  death, 
because,  when  he  had  once  signed,  or  executed,  in  the  presence 
of  witnesses,  the  instrument  to  be  attested,  he  had  done  all  that 
was  to  be  done  by  him,  and  as  far  as  respected  him  it  was  com- 
pleted, and  he  could  not  rescind  or  annul  it,  although  it  would 
not  be  effectual  unless  the  person  to  whom  it  was  delivered 
should  procure  the  witnesses  to  attest  it ;  (but  see  Doe  v.  Peach, 
2  M.  &  S.  576). 

The  decisions  of  the  majority  of  the  judges  in  Wright  v. 
Wakeford,  and  in  Boe  v.  Peach,  are  based  on  the  ground  that  the 
intention  was  that  the  execution,  and  all  its  accompanying 
formalities,  should  be  one  complete  act,  perfected  at  one  time ; 
although  it  seems  to  have  been  admitted  that  the  attestation 
might  have  been  supplied  during  the  lifetime  of  the  donee  of 
the  power,  perhaps  on  the  ground  that  he  might  then  be  taken 
to  renew  his  execution.  But  it  is  now  provided  (22  &  23  Vict. 
0.  35,  s.  12)  that  powers,  so  far  as  regards  their  execution,  shall 
be  well  executed,  if  executed  in  the  presence  of  and  attested  by 
two  or  more  witnesses,  in  the  manner  in  which  deeds  are 
ordinarily  executed.  The  intention  of  the  Act  is  to  assimilate 
the  execution  of  deeds  executing  powers  to  that  of  other  deeds. 
It  would  appear,  therefore,  that  since  that  Act  (13th  August, 
1859),  so  long  as  the  witnesses  live  and  remember  the  transac- 
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tion,  they  may  properly  sign  their  attestation  of  it;  for  the 
object  of  requiring  witnesses  to  attest  the  execution  of  a  deed 
is,  that  they  may  see  that  it  is  fairly  and  properly  executed :  as 
this  is  the  case  with  regard  to  ordinary  deeds,  it  must  be  the 
same  with  regard  to  deeds  executing  powers. 
Objection  that      Lord  Bldon  put  his  objection  to  the  validity  of  the  execution 

the  attesta-  x  ,      .^^^ 

tion  must  he    of  the  power  in  Wright  v.  Wakeford  on  another  ground,  namely, 
with  the  that  the  execution  of  the  power  was  a  limitation  of  an  use,  and 

execution,  in    ^}jg^(.  g^^j^^  g^j^  ^gg  could  not  arise  except  under  the  circumstances 

order  to  raise  _  ^ 

uses.  and  at  the  time  specified ;  (and  see  Newman  v.  Warner,  1  Sim. 

N.  S.  457).  The  Common  Law  Judges  did  not  notice  this 
objection.  If  the  intention  of  the  donor  of  the  power  was, 
that  the  execution  and  its  accompanying  formalities  should  be 
one  complete  simultaneous  act  (as  the  judges  decided),  this 
objection  seems  to  be  a  fatal  one  to  all  executions  operating 
under  the  Statute  of  Uses.  But  the  argument  above  suggested, 
that  the  legislature  has  now  assimilated  the  execution  of  deeds 
executing  powers  with  that  of  other  deeds,  would  apply  to  this 
also :  for  an  use  can  be  raised  by  deed  unattested  by  writing 
(see  Warren 'T.  Postlethwaite,  2  Coll.  114;  and  Stephen's  Com- 
ment, i.  503;  Shep.  Touchstone,  508). 

6.  The  next  rule  is  the  converse  of  the  last  preceding. 

Where  con-  If  a  power  is  given,  to  be  executed  with  tlie 

sent  is  requi- 
site, consent  of  one  or  more  persons,  and  that  one,  or 

any  one  of  the  others,  dies,  the  power  is  gone. 

In  Sympson  v.  Hornby  (Ch.  Pre.  452  ;  2  Vern.  723,  suh  nom. 
Sutton  V.  Simpson),  A.  empowered  his  wife  to  dispose  of  his 
personal  estate  with  the  consent  of  his  trustees.  The  wife  pur- 
ported to  dispose  of  it  by  will  without  such  consent.  It  was  held 
inoperative. 

In  Atwaters  v.  Birt  (Cro.  Eliz.  856),  there  was  a  feoffment  to 
uses,  with  a  proviso  that,  on  payment  of  12f/.,  and  procuring  the 
assent  of  the  feoffees,  the  uses  should  cease.  It  was  held  that 
this  gave  them  an  authority,  and  that,  if  one  of  them  died,  the 
authority  determined. 

In  Danne  v,  Annas  (Dyer,  219  a.),  A.  devised  that,  if  his 
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daughter  should  die  without  issue,  then,  after  the  death  of  his 
wife,  his  laud  should  be  sold  by  his  executors  with  the  assent  of 
B. ;  and  he  appointed  his  wife  and  another  executors.  After 
the  death  of  the  wife  and  of  B.  a  sale  by  the  surviving  executor 
was  held  bad. 

In  Franldin's  case  (Moore,  pi.  172,  cited  2  Eden,  333),  a 
testator  devised  that  I.  I.  and  I.  K.  should  sell  his  lands  by  the 
advice  of  the  parson  of  D. :  before  the  sale  the  parson  died. 
Held,  the  trustees  could  not  sell ;  (and  see  Mansell  v.  Mamell, 
Sug.  Pow.  252). 

So,  a  power  of  revocation  to  be  exercised  by  A.  and  B.  cannot 
be  exercised  by  the  survivor  of  them  {Montefiore  v.  Browne,  7  H. 
L.  C.  241). 

But  in  Belt  v.  Moltby  (15  Eq.  178),  where  two  persons  were  Protector  of 
appelated  protectors  of  a  settlement  under  3  &  4  Will.  IV.  ^^    *™™  ' 
c.  74,  s.  32,  and  one  of  them  died,  no  provision  being  made 
for  filling  up  a  vacancy  in  the  oflSce,  it  was  held  that  the 
surviving  protector,  with  the  tenant  in  tail,  could  effectually  bar 
the  entaQ. 

In  Green  v.  Green  (2  J.  &  L.  529),  a  testator  gave  his  son,  if 
he  should  marry  with  the  consent  of  A.,  power  to  jointure  his 
wife  and  to  charge  a  gross  sum  for  children.  A.  died  and  the 
son  afterwards  married.  Lord  St.  Leonards  held  that  the  power 
of  jointuring  and  charging  was  exeroiseable  by  the  son,  saying 
that,  as  he  thought  the  intention  of  the  parties  was  that  the 
obligation  to  obtain  the  consent  was  imposed  only  during  the 
lifetime  of  the  party  competent  to  give  such  consent,  he  should- 
struggle  with  the  technical  terms  so  as  to  effectuate  the  intent  of 
the  parties. 

7.  The  case  of  a  legacy  vesting  at  21  or  marriage  with 
the  consent  of  named  persons,  as  in  Dmcson  v.  Oliver-Massey 
(2  Ch.  D.  753)  ;  Re  Broion  (18  Ch.  D.  61),  is  analogous.  A 
marriage  in  the  lifetime  of  the  donor  of  the  power,  with  his 
consent  or  subsequent  approbation,  is  equivalent  to  a  marriage 
after  his  death  with  the  consent  of  his  trustees  {Wheeler  v. 
Warner,  1  S.  &  St.  304,  310).  The  consent  must,  however,  be 
absolute  and  unconditional  {Yonge  v.  Furse,  5  W.  E.  394). 
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In  Clarke  v.  Berkeley  (2  Vem.  720),  a  father  devised  lands  to 
trustees  upon  trust  to  permit  his  daughter  to  receive  the  rents 
and  profits  untU  her  death  or  marriage,  and  in  case  she  married 
■with  the  consent  of  two  of  the  trustees  and  her  mother,  then  to 
convey  the  lands  to  her  and  her  heirs  ;  hut  if  she  married  with- 
out such  consent,  then  otherwise.  The  daughter  subsequently 
married  during  her  father's  lifetime  with  his  consent ;  and  it 
was  held  that  the  condition  as  to  consent  was  dispensed  with 
by  the  testator's  own  consent ;  "  which  was  more  to  be  regarded 
than  any  consent  of  trustees,  to  whom  he  had  delegated  a  power 
to  consent  in  case  of  a  marriage  after  his  decease " ;  (and  see 
Crommelin  v.  Crommelin,  3  Ves.  227 ;  Parnell  v.  Lyon,  1  V.  & 
B.  479). 

In  Wheeler  v.  Warner  (1  S.  &  St.  304),  a  father  bequeathed 
stock  to  trustees  in  trust  to  pay  the  income  to  his  daughter  so 
long  as  she  remaiaed  single ;  and  if  she  should  marry  with  the 
consent  of  the  trustees  to  pay  not  more  than  one-third  part  of 
the  stock  to  the  husband ;  but  if  she  should  marry  without  such 
consent,  then  the  whole  capital  was  to  be  held  upon  certain 
trusts  for  herself  and  children.  The  daughter  subsequently 
married  during  her  father's  lifetime  without  his  consent,  although 
he  was  afterwards  reconciled  to  the  marriage.  Upon  the  father's 
death  it  was  held  that  the  husband  was  entitled  to  be  paid  one- 
third  of  the  stock. 

In  Tweedale  v.  Tweedale  (7  Ch.  D.  633),  a  father  by  his  will 

gave  his  trustees  power,  if  any  of  his  daughters  should  marry 

with  the  approbation  of  the  trustees,  to  grant  to  the  husband  of 

such  daughter  for  his  life  the  income  of  the  whole  or  any  part 

of  such  daughter's  fortune.     A  daughter  having  subsequently 

married  during  her  father's  life  with  his  consent,  it  was  held 

that  his  consent  was  equivalent  to  that  of  the  trustees,  and  that 

after  the  death  of  the  daughter  her  husband  was  entitled  for  his 

life  to  the  income  of  a  third  part  of  his  wife's  share. 

Period  during      8.  Ordinary  powers  may  be  exercised  at  any  time  during  the 

m^°be^°'"*  lifetime  of  the  donee :  but  there  is  a  distinction  between  the 

executed.         execution  of  future  powers,  namely,  between  powers  presently 

created,  but  exerciseable  on  a  contingency — powers  which  do 
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not  arise  until  the  happening  of  a  future  event — and  powers  to 
be  exercised  by  a  contingent  person.  The  question  whether  any 
particular  power  is  a  future  one  or  not,  must  depend  upon  the 
terms  thereof.  In  Leigh  v.  Lord  Bakarres  (6  C.  B.  847),  a 
testator  devised  his  real  estates  to  trustees  in  fee,  on  trust  (so  far 
as  is  material  here)  to  pay  the  rents  to  0.  during  her  life,  but 
impeachable  for  waste  for  cutting  timber  in  the  lifetime  of  0., 
or  for  digging  coal  or  cannel  coal  to  be  opened  otherwise  than 
under  the  power  therein  contained,  with  remainder  to  D.  for 
life,  subject  to  the  like  restrictions,  with  other  remainders  over. 
The  will  eontaiaed  a  power  "  for  the  person  or  persons  (except 
C.)  who,  by  virtue  of  the  limitations  thereinbefore  expressed, 
should  for  the  time  being  be  seised  of  or  entitled  to  the  actual 
freehold  of  the  hereditaments,"  to  grant  leases  in  possession- 
It  was  held  that  this  was  a  power  exerciseable  by  the  trustees, 
who  had  the  legal  estate,  during  O.'s  lifetime. 

In  Mahneshury  v.  Malmesbury  (31  B.  407),  family  estates 
were  settled  on  A.  for  life,  with  remainder  to  B.  for  Hfe,  with 
remainder  to  B.'s  first  and  other  sons  in  tail  male,  with  divers 
remainders  over,  and  an  ultimate  limitation  to  the  use  of  B.  in 
fee.  The  settlement  contained  a  power  for  the  trustees  at  the 
request  of  A.,  "  and  after  his  decease  then  at  the  request  and  by 
the  direction  of  the  person  who  for  the  time  being  shall  under  or 
by  virtue  of  the  limitations  hereinbefore  contained  he  seised  of 
the  freehold  and  inheritance  of  the  said  manors,"  to  sell.  It  was 
held  that  after  the  death  of  A.  no  sale  could  be  made  by  the 
trustees,  inasmuch  as  there  was  no  one  who  fulfilled  the  condi- 
tion of  being  seised  of  the  freehold  and  inheritance. 

In  Rohertson  v.  Walker  (23  W.  E.  224),  a  testator  gave  all 
his  real  estate  to  trustees  for  a  term  of  1,000  years  upon  trust  to 
secure  an  annuity  to  his  wife  for  life,  and  subject  thereto  upon 
trust  for  A.  for  life  without  impeachment  of  waste,  with  re- 
mainder to  his  first  and  other  sons  in  tail  male,  with  remainders 
over :  and  he  empowered  his  trustees  "  during  the  life  of  any 
person  hereby  made  tenant  for  life  who  shall  under  or  by  virtue 
of  this  my  will  be  for  the  time  being  entitled  to  the  possession 
or  the  receipt  of  the  rents  and  profits  of  my  said  estates,  with 
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his  or  her  consent  in  writing  "  to  sell.  By  a  codicil  the  testator 
directed  his  trustees  to  stand  possessed  of  the  term,  and  of  the 
moneys  to  arise  from  the  exercise  of  the  power  of  sale,  upon 
trust  to  pay  all  the  rents  and  iacome  to  his  wife  during  her  life 
or  widowhood  in  lieu  of  the  annuity.  It  was  held  hy  the  Lord 
Chancellor  and  Lords  Justices  that  the  power  was  not  destroyed 
by  the  codicil,  and  might  be  immediately  exercised  with  the 
consent  of  the  tenant  for  life  and  the  widow. 


Execntion  of 
an  existing 
power  on  a 
oontingency. 


A  power  presently  given  to  a  designated  person,  to 
be  exercised  upon  a  contingency,  can  be  well 
executed  before  the  contingency  happens. 

In  Wandesforde  v.  Carricl;  (5  Ir.  E.  Eq.  486),  it  was  held, 
that  where  a  power  is  given  to  a  designated  person  to  be 
executed  upon  a  contingency,  it  may  be  executed  before  the 
happening  of  the  contingency,  and  the  execution  will  be  valid 
on  the  subsequent  happening  of  the  event.  A  fortiori,  where 
the  happening  of  the  contingency  cannot  be  ascertaiaed  until 
the  donee's  death ;  and  an  iacorrect  recital  in  the  instrument 
executiQg  the  power,  that  the  contingency  had  already  happened, 
was  held  not  enough  to  invalidate  the  execution.  "  It  has  been 
decided  many  times  that  a  power,  to  operate  upon  a  contingent 
event,  like  that  of  death,  may  be  exercised  in  the  lifetime  of  the 
party  upon  whose  death  alone  that  contiagency  can  take  effect : 
otherwise  you  might  never  exercise  it  at  all"  {per  Lord  St. 
Leonards,  4  H.  L.  C.  283). 

In  Logany.  Bell  (1  C.  B.  872),  real  estate  of  the  wife  was 
limited  to  her  in  fee  until  her  marriage,  and  from  and  after  the 
solemnization  thereof,  to  the  use  of  such  persons  as  she  should 
appoint.  Her  appointment  by  codicil  before  the  WiUs  Act,  be- 
tween the  date  of  the  settlement  and  the  marriage,  was  upheld. 

In  C.  ^  Sutherland  v.  Northmore  (1  Dick.  56),  a  power  was 
given  to  a  married  woman,  to  be  exercised  in  case  of  the  death 
of  her  husband  in  her  lifetime,  and  if  there  should  be  a  failure 
of  issue  of  the  marriage  at  her  death.     She  exercised  the  power 
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in  her  [husband's  lifetime  and  survived  him.     This  was  held  a 
valid  execution. 

In  Anon.  (2  Leon.  220),  a  testator  directed  that,  if  he  should 
have  no  issue  by  his  wife,  then  after  the  death  of  his  wife  his 
lands  should  he  sold,  and  the  proceeds  distributed  "  to  three  of 
his  bloud  " ;  and  he  appointed  his  wife  and  two  others  executors. 
All  of  them  proved  the  will,  and  after  the  death  of  the  other 
two  the  wife  sold.  It  was  held  that  the  sale,  being  intended  to 
be  made  by  the  executors,  was  good  by  the  survivor,  and  that  it 
could  be  made  in  the  lifetime  of  the  wife,  because,  as  she  was 
the  only  surviving  executor,  it  could  not  otherwise  be  made 
at  all. 

In  SoU  V.  Burley  (2  Vern.  651),  a  power  to  revoke  a  settle- 
ment was  given  to  the  wife,  if  she  survived  her  husband,  they 
not  having  issue  between  them ;  the  husband  died,  leaving  a 
son,  who  died  in  the  wife's  lifetime.  The  power  was  held  not 
to  be  confined  to  the  moment  of  the  husband's  death,  but  to  be 
exerciseable  at  any  time  during  the  widow's  lifetime ;  (and  see 
Dalby  v.  Pullen,  2  Bing.  144  ;  Uden  v.  Wilson,  4  H.  L.  0.  283 ; 
and  Sug.  Pow.  267). 

The  two  following  cases,  however,  appear  to  be  at  variance  with  Cases  contra. 
this  rule.  In  He  Walsh's  Trusts  (1  L.  E.  Ir.  320),  policies  of 
assurance  on  the  life  of  A.  were  settled  on  trust  for  the  children 
of  A.  as  A.  should  by  will  appoint,  and  in  default  of  appoint- 
ment the  trustees  were  to  pay  the  money  assured  by  the  policies 
to  the  children  of  A.  in  such  shares  as  the  trustees  should  order 
or  direct.  Chatterton,  Y.-C,  held,  on  the  construction  of  the 
deed,  that  the  trustees'  power  only  arose  when  they  bad  received 
the  money,  and  that  their  power  was  one  of  distribution,  not  of 
appointment.  The  Vice-Chancellor  treated  the  reservation  of 
the  testamentary  power  by  A.  as  showing  that  the  trustees 
could  never  have  been  intended  to  interfere  with  the  funds  by 
any  act  of  theirs  during  A.'s  life.  The  reasoning  is  not  alto- 
gether satisfactory,  for  the  trustees  could  not  divide  the  money 
until  they  had  got  it,  which  was  necessarily  not  until  after  A.'s 
death ;  and  his  power  was  paramount  to  theirs :  nor  is  it  easy  to 
see  what  is  the  distinction  between  a  power  of  distribution  and 
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a  power  of  appointment.  But  the  case  turned  really  upon  the 
construction  of  the  particular  instrument. 

In  Blight  V.  HartnoU  (19  Ch.  D.  294),  Fry,  J.,  is  reported 
to  have  said :  "  I  think  that  when  a  power  of  appointment 
among  a  class  of  people  is  given,  the  appointor  must  know  the 
class :  must  be  able  to  ascertain  the  class  amongst  whom  he  or 
she  is  so  to  divide  the  property.  It  is  a  discretionary  power,  to 
be  exercised  with  reference  to  the  respective  circumstances  and 
merits  of  the  persons  who  are  to  take ;  and  that  cannot  be 
exercised  when  the  persons  are  not  known.  To  use  an  illustra- 
tion which  I  put  during  the  argument ;  if  a  power  were  given 
to  A.  to  appoint  among  his  children  who  should  be  living  at  the 
return  of  B.  from  Rome,  and  that  were  exercised  by  A.  before 
B.  returned  from  Rome,  it  appears  to  me  to  be  a  bad  exercise  of 
the  power." 

In  the  case  before  the  Court,  there  was  a  power  to  appoint  the 
proceeds  of  sales  of  property  directed  to  be  sold  at  a  period 
beyond  that  allowed  by  the  rule  against  perpetuities,  amongst  a 
class  to  be  then  ascertained :  and  this  was  held  bad  for  per- 
petuity. The  statement  above  quoted  was,  therefore,  not 
necessary  for  the  decision  of  the  case.  It  is  a  question  of 
intention  on  the  construction  of  the  document  creating  the 
power ;  and  it  is  submitted  that  the  general  statement  at  the 
commencement  of  the  foregoing  quotation  is  too  wide.  If  it 
were  correct,  no  one  could  appoint  under  the  ordinary  power  of 
appointment  amongst  issue,  until  all  possible  issue  had  been 
ascertained:  and  it  has  never  before  been  suggested  that  an 
appointment  to  a  child  under  the  usual  power  to  appoint  among 
children  or  issue  is  bad,  because  other  children  or  issue  may  be 
afterwards  bom. 

The  latest  case  on  the  subject  is  contrary  to  the  statement 
of  the  law  in  Blight  v.  HartnoU.  In  Re  Coiilman,  Munby  v. 
Ross  (30  Ch.  D.  186),  a  power  of  appointment  among  children 
or  issue  was  exercised  by  appointing  to  children  for  life,  with 
remainder  to  their  testamentary  appointees,  with  remainder  to 
their  next  of  kin,  exclusive  of  the  husband  of  any  female  child. 
Some  of  the  children  were  alive  at  the  date  of  the  creation  of 
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the  power;  and  as  to  these  shares  Pearson,  J.,  held  that,  if  on 
the  death  of  the  tenant  for  life  the  next  of  kin  happened  to  be 
issue,  they  would  be  objects  of  the  power,  and  the  appointment 
would  be  good.     Blight  t.  SartnoU  was  not  cited. 

10.  A  power  which  is  not  to  arise  until  a  future  or  Power  to  arise 
contingent  event  hapjiens,  or  until  a  condition  is  geno™'^ '"' 
fulfilled,    cannot   be    exercised   until    the    event 
happens  or  the  condition  is  fulfilled;    for  until 
then  it  has  in  fact  no  existence. 

In  Meyricl-  v.  Coutts  (Sug.  Pow.  266),  there  was  a  devise  to 
A.  for  life,  and  after  her  decease  a  power  to  trustees  to  sell 
and  pay  the  money  among  the  children  of  B.  The  Court  held 
that  a  sale  could  not  be  made  until  after  the  death  of  A. 

In  Blacklow  v.  Laws  (2  Ha.  40),  a  testator  directed  an  estate 
to  be  sold  after  the  death  of  A.  Under  the  decree  of  the  Court 
in  a  suit  to  administer  the  trusts  of  the  will  (there  being  no 
debts  unpaid,  and  the  persons  interested  in  the  proceeds  being 
not  sui  juris),  this  estate  was  directed  to  be  sold.  It  was  held, 
however,  that  the  Court  could  not  compel  the  purchaser  to 
accept  the  title. 

In  Johnstone  v.  Baher  (8  B.  233),  a  testator  devised  his  advow- 
son  to  trustees  on  trust  to  sell  on  the  death  of  A.  A.  was  the 
incumbent,  so  that  on  his  death  no  sale  could  be  made  until  the 
vacancy  was  filled  up.  It  was  held  that  the  Court  had  no  juris- 
diction to  authorize  a  sale  in  the  lifetime  of  A.  on  the  ground 
that  it  would  be  beneficial  to  the  parties ;  (and  see  Mosly  v.  Hide, 
17  Q.  B.  91 ;  ShawY.  Borrer,  1  Keen,  559). 

In  Want  v.  Stallibrass  (21  W.  E.  685;  L.  E.  8  Ex.  175), 
there  was  a  devise  to  trustees  for  A.  for  life,  "  and  from  and 
immediately  after  his  decease "  to  sell.  The  Court  of  Ex- 
chequer treated  it  as  clear  that  the  power  did  not  arise  until 
A.'s  death.  If  the  tenant  for  life  and  the  persons  entitled  to 
the  proceeds  of  the  sale  are  all  sui  juris,  they  can  of  course 
make  a  good  title ;  but  the  power  will  not  in  such  case  come 
into  operation, 
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But  in  Uvedale  v.  TJvedale  (3  Atk.  117),  there  was  a  devise  of 
lands  to  the  testator's  wife  for  Kfe,  and  after  her  decease  the 
testator  willed  the  same  should  he  sold.  Lord  Hardwicke  said 
that  the  words  "after  her  decease  "  were  not  put  in  to  postpone 
the  sale  ;  and  he  held  that  a  sale  might  well  be  made  in  the  life- 
time of  the  widow.  It  is  to  he  observed,  however,  that  the  biU 
in  this  case  was  filed  by  the  widow,  who  was  a  specialty  creditor 
of  the  testator;  (see,  too,  Co.  Litt.  113  a,  n.  2 ;  and  Alford  v. 
Alford,  cited  2  P.  W.  230). 

So,  also,  in  Ash/ord  v.  Cafe  (7  Sim.  641),  a  testator  gave  a 
fund  to  trustees  for  A.  for  life,  and  after  her  death  to  transfer  it 
to  B.  in  case  she  should  be  ihen  unmarried  ;  but  if  she  be  then 
married,  on  trust  to  transfer  the  same  to  such  persons  as  she 
should,  notwithstanding  coverture,  and  whether  sole  or  married, 
appoint ;  and  in  default,  for  her  executors  and  administrators. 
B.,  being  then  married,  died  in  A.'s  lifetime,  having  made  a 
will  in  execution  of  the  power.  This  was  held  good :  sed  qu. 
(see  Sug.  Pow.  265). 

Where  the  performance  of  an  act  is  made  a  condition  prece- 
dent to  the  exercise  of  a  power,  and  such  performance  subse- 
quently becomes  by  act  of  the  law  impossible,  the  power  cannot 
be  executed.  If  the  performance  of  a  condition  precedent  be 
prevented,  no  matter  how,  and  the  condition  does  not  take 
effect,  that  which  was  conditioned  upon  it  cannot  possibly  take 
effect  either. 

In  Lord  Shrewshury  v.  Hope  8cott  (6  0.  B.  N.  S.  1,  220), 
lands  were  settled  by  Act  of  Parliament  so  as  to  be  inalienable; 
but  power  was  given  to  each  tenant  in  tail  to  alien  on  condition 
of  his  making  the  declaration  and  taking  the  oaths  prescribed 
by  30  Car.  2,  c.  2,  and  11  &  12  Will.  III.  c.  4,  withia  six 
months  after  attaining  18,  and  continuing  a  Protestant.  These 
last-mentioned  Acts  were  repealed.  It  was  held  that  the 
only  effect  of  the  repeal  was  that  the  power  coxdd  not  take 
effect. 

In  Earle  v.  Barker  (11  H.  L.  0.  280),  a  testator  gave  his 
residuary  estate  to  his  executors  on  trust  for  A.  for  life,  and 
after  the  death  of  A.,  provided  he  shall  leave  any  child  or  children 
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him  surviving,  on  trust  for  such  persons  generally  as  A.  should 
appoint  by  will ;  but  if  A.  should  die  without  leaving  any  child 
or  children  him  surviving,  and  should  not  previous  to  his  death 
make  such  appointment  as  aforesaid,  then  on  trust  for  B.,  C, 
and  D.  A.  died  without  ever  having  had  a  child,  leaving  a  will 
by  which  he  purported  to  execute  the  above  power.  It  was  held 
(affirming  the  Master  of  the  EoUs,  33  B.  353),  that  A.  never 
having  had  a  child,  the  condition  on  which  the  power  was 
founded  had  not  occurred,  and  the  power  never  came  into  exist- 
ence :  the  will  of  A.  was  therefore  inoperative  as  an  appoint- 
ment, and  the  property  went  as  in  default.  Lord  Westbury 
thought  that  the  testator  meant  to  provide  for  a  double 
contingency  by  the  gift  over :  if  there  should  be  no  child,  in 
which  case  there  would  be  no  power,  or  if  there  should  be  a 
child,  but  the  power  should  not  have  been  exercised,  then  the 
gift  over  was  to  take  effect. 

In  jRe  Verschoyle' s  Trusts  (3  L.  R.  Ir.  48),  under  a  marriage 
settlement  there  was  a  power  for  the  wife,  if  she  survived  her 
husband  and  there  should  not  be  more  than  three  children  of 
the  marriage,  "then  and  in  such  case,''''  by  deed  or  will  or  codicil 
to  appoint  one  moiety  of  the  fund  to  any  person  or  persons. 
The  wife  and  three  children  out  of  five  survived  the  husband, 
and  the  wife  then  appointed  to  a  trustee  for  herself.  This  was 
held  to  be  a  bad  exercise  of  the  power,  which  could  only  arise  in 
the  event  of  there  being  no  more  than  three  children  born  of  the 
marriage. 

In  Wilkinson  v.  Thornhill  (61  L.  T.  362),  there  was  a  power 
"  if  there  should  not  be  more  than  two  children,"  to  raise  £5,000 
— "  if  there  should  be  more  than  two,"  to  raise  £3,000.  There 
was  no  child,  and  it  was  held  that  the  £5,000  was  raiseable. 

There  appears  to  be  no  difference  between  real  and  personal  No  distinction 
estate  in  this  respect.     In  Earle  v.  Barker  the  property  seems  to  and  personal 
have  been  a  mixed  residue ;  there  is  no  question  of  property  ®^*^*®'  ^embie. 
vesting,  as  to  which  different  principles  are  applicable,  according 
as  it  is  real  or  personal  estate   (2  Jarm.  on  Wills,  1).     The 
question  is,  has    the   event  happened   or  the   condition  been 
fulfilled,  upon  which,  and  upon  which  only,  the  power  was  to 
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arise  ?     If  it  has  not,  there  is  no  power  to  be  exercised,  whether 
the  property  he  real  or  personal. 

The  important  distinction  would  appear  to  he  between  cases 
where  the  power  is  not  to  arise  except  on  the  happening  of  an 
event  or  the  performance  of  a  condition ;  and  cases  where  the 
power  is  called  into  existence,  hut  its  efEectual  execution  is  made 
dependent  on  some  condition  subsequent.  In  the  former  case, 
as  the  power  never  comes  into  existence  at  all,  it  can  never  be 
exercised,  and  the  nature  of  the  condition  precedent  to  its 
creation  can  make  no  difference.  The  case  is  analogous  to  that 
of  a  condition  precedent  to  the  vesting  of  real  estate,  as  to  which 
Baron  Parke  (4  H.  L.  C.  120)  says :  "  Supposing  (the  condition  or 
contingency)  to  be  illegal,  if  it  be  precedent,  and  the  event  does 
not  happen,  or  if  it  be  impossible,  and  therefore  cannot  happen, 
the  party  never  obtains  the  estate."  But  in  the  latter  ease, 
when  the  power  is  called  into  existence,  but  its  execution  is 
made  contingent  on  some  event  or  condition,  it  will  be  a  question 
of  intention  in  each  case  whether  such  event  or  condition  was 
intended  to  be  so  indispensable  to  the  execution  of  the  power  as 
to  render  any  execution  impossible,  if  the  event  or  condition 
becomes  itself  impossible  (cf.  2  J.  &  L.  539). 
Proviso  With  reference  to  the  proviso  on  the  power  of  sale  (which 

morSgee's  '^^^  formerly  expressed  in  mortgage  deeds,  and  which  is  now 
power  of  sale,  implied  by  sect.  20  of  the  Conveyancing  Act,  1881,  to  the  effect 
that  the  power  shall  not  be  exercised  until  notice  has  been  served 
on  the  mortgagor,  and  which  proviso  was  itself  restricted  by  a 
clause  which  protected  purchasers  from  the  necessity  of  ascer- 
taining whether  the  power  had  in  fact  arisen),  it  has  been  held 
that  where  the  purchaser  has  notice  that  the  condition  precedent  to 
the  power  has  not  been  fulfilled — i.  e.,  that  the  necessary  notice 
has  not  been  given — the  exercise  of  the  power  is  bad,  and  the 
protecting  clause  has  no  effect  {Parkimon  v.  Sanbury,  1  Dr.  & 
Sm.  143  ;  Selicyn  v.  Garfit,  38  Ch.  D.  273 ;  and  see  Forder  v. 
Soggart,  15  Q.  B.  155).  And  it  is  conceived  that  this  doctrine 
applies  equally  to  the  power  of  sale  implied  by  the  Convey- 
ancing Act,  1881  (sects.  19,  20,  21). 
It  seems  doubtful  whether  a  direction  to  sell  real  estate  for  the 
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payment  of  debts,  iti  case  the  personalty  should  be  insufficient,  is  a 
conditional  power,  or  an  absolute  charge  of  debts. 

In  a  case  where  a  testator  said  "  in  case  it  should  ful]y  and  Power  of  sale 
sufficiently  appear  "  that  the  executrix  should  not  find  sufficient  deficiency  of 
personalty  to  pay  his  debts,  then  he  desired  that  she  should  seU  ^a'^^^^btf  *° 
Whiteacre,  it  was  held  that  the  power  of  sale  did  not  arise  until 
the  deficiency  of  the  personal  estate  appeared  in  the  manner 
specified  by  the  will  {Bike  v.  Richs,  Cro.  Car.  335) .     But  Lord 
Eomilly  has  held  that,  where  a  testator  says  "  if  my  personal 
estate  is  insufficient  to  pay  my  debts,  there  shall  be  a  charge  on 
my  real  estate,"  it  is  no  more  than  saying,  "  I  charge  my  real 
estate  with  payment  of  my  debts,"  for  the  personal  estate  is 
primarily  liable,  and  the  charge  can  never  arise  until  the  execu- 
tors find  the  primary  fund  deficient  {Greetham  v.  Colton,  34  B. 
615). 

The  distinction,  depending  on  the  words  "  fully  and  suffi- 
ciently," seems  a  narrow  one.  The  Courts,  before  real  estate 
was  made  assets  for  the  payment  of  all  debts,  probably  felt  it 
incumbent  on  them  to  construe  more  strictly  charges  in  form 
conditional,  which  imposed  a  burden  to  which  the  land  would 
not,  without  such  charge,  be  subject ;  but  since  3  &  4  WiU.  IV. 
c.  104,  the  conditional  form  is  of  less  importance,  as  the  real 
estate  will  be  applicable  for  the  payment  of  debts  in  a  due  course 
of  administration  in  any  case.  It  is  rather  a  question  of  con- 
venience, and  probably  the  Courts  would  follow  the  later 
decision,  unless  in  a  case  exactly  similar  to  that  in  Dike  v.  Ricks, 
or  unless  the  personalty  has  not  proved  deficient,  and  the  pur- 
chaser has  notice  of  this  {Carlyon  v.  Truscott,  20  Eq.  348). 

And  Lord  Eomilly  has  held  a  power  in  form  conditional  Although 
exerciseable,  although  part  of  the  condition  was  not  fulfilled,  dition  im-°" 
In  Davidson  v.  Rook  (22  B.  206),  a  testator,  having  two  children,  f'^^Hed. 
empowered  his  widow,  if  his  children  should  conduct  themselves 
to  her  satisfaction  up  to  the  age  of    26,  and  marry  tcith  her 
approbation,  but  not  otherwise,  to  give  them  £1,000  each  for  the 
purpose  of  setting  out  in  the  world.     The  Master  of  the  EoUs 
held  that  the  widow  had  power,  on  the  children  attaining  25,  to 
give  them  £1,000  respectively,  although  they  were  unmarried. 
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Lord  St.  Leonards  (Pow.  266)  disapproves  of  this  decision,  and' 
says  the  words  in  italics  should  not  have  heen  disregarded.  It 
may  perhaps  have  been  considered  that  the  paramount  intention 
was  to  enable  the  children  "  to  set  out  in  the  world,"  a  proceed- 
ing which  has  no  necessary  connection  with  marriage. 

11.  The  question  whether  the  event  on  which  the  power  is  to 
arise  can  or  cannot  be  aooielerated  by  the  act  of  the  parties, 
depends  on  the  nature  of  the  power.  There  is  a  distinction 
in  this  respect  between  powers  which  are  a  burden  on  the  estate, 
and  powers  which  are  simply  administrative. 

The  law  is  stated  in  Truell  v.  Tysson  (21  B.  444)  :  "  It  seems' 
to  be,  if  not  settled,  at  all  events  the  better  opinion,  and  one 
which  the  Court  would  be  disposed  to  act  on,  that  when  a  power 
to  charge  an  estate  is  given  under  circumstances  like  these — 
that  is,  when  there  are  two  successive  life  estates  and  an  estate 
in  remainder,  and  a  power  is  given  to  the  tenant  for  life  in 
possession  to  charge — that  power  cannot  be  exercised  by  the 
second  tenant  for  Hfe  upon  the  first  surrendering  his  life  estate,' 
so  as  to  bring  the  second  into  possession.  The  reason  is  obvious, 
that  it  might  be  done  for  the  purpose  of  fraud,  and  for  multi- 
plying the  charges  on  the  estate  against  the  remainderman.  The 
testator  has  given  the  property  in  such  a  way  that  the  estate  of 
the  person  in  remainder  shaR  not  be  charged  by  the  second 
tenant  for  life,  until  he  comes  into  possession  of  the  estate  on 
the  death  of  the  first  tenant  for  life.  If  it  were  other-wise,  the 
result  might  be  this:  the  first  tenant  for  Hfe  might  surrender 
his  estate,  and  so  enable  the  second  to  create  the  charge,  and  he 
might  afterwards  die  before  the  first  tenant  for  life,  and  a 
charge  might  thus  be  created  which  was  never  contemplated,  and 
■which  could  never  have  taken  effect  under  the  strict  words  of  the 
settlement ;  great  frauds  might  thus  be  committed.  But  I  am 
of  opinion  that  this  reasoning  does  not  apply  to  a  power  of  sale; 
a  charge  dimiaishes  the  estate  of  the  remainderman,  but  a  sale 
or  exchange  does  not;  and  the  reasoning,  as  applicable  to 
accelerating  a  power  to  charge,  fails  in  regard  to  a  sale  or 
exchange.  In  the  case  of  a  charge,  it  is  the  intention  of  the 
testator  that  the  interest  of   the  remainderman  shall  not  be 
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diminislied,  except  in  tlie  particular  ease  specified.  But  in  the 
other  case  there  is  no  diminution  of  his  interest,  hut  only  a 
change  in  the  property.  The  same  presumption,  therefore,  does 
not  arise"  (Sug.  Pow.  269). 

The  reasoning  applieahle  to  the  acceleration  of  powers  to 
charge  would  apply  to  ordinary  powers  of  selection  and  distri- 
bution :  the  persons  entitled  in  default  of  appointment  occupy 
the  same  relation  to  the  objects  of  the  power  as  the  remainder- 
men in  oases  of  powers  to  jointure  occupy  to  thb°  tenant  for  life 
and  his  wife. 

12.  The  mere  fact  of  the  subject  of  a  power  of  sale  being  a  Reversions 
reversion,  will  not  prevent  the  exercise  of  the  power,  if  it  be 
given  immediately. 

In  Blackwood  v.  Borrowes  (4  Dr.  &  War.  441,  468),' Lord  St. 
Leonards  says :  "  It  is  settled  by  the  authorities  that,  unless 
there  is  a  restriction  against  an  immediate  sale^-the  power  may 
be  exercised  at  once,  so  as  to  increase  the  interest  of  the  tenant 
for  life  at  the  expense  of  the  remainderman ;  for  if,  instead  of 
•waiting  for  the  expiration  of  the  particular  estate,  the  reversion- 
ary interest  be  sold,  it  must  of  course  be  sold  at  a  much  less 
price  than  the  estate  in  possession  woidd  have  produced.  The 
authorities  have,  however,  settled  the  question^  and  I  think 
wisely,  that  if  there  be  no  intention  expressed,  the  power  may 
be  exercised  immediately."  In  that  case,  the  reversion,  after 
the  determination  of  two  life  estates,  was  settled  on  the  mar- 
riage of  the  reversioner ;  the  settlement  contained  a  power  of 
sale ;  and  it  was  held  that  such  a  power  might  be  exercised 
before  the  reversionary  interest  became  an  estate  in  possession ; 
(and  see  Clark  v.  Seymour,  7  Sim.  67). 

In  Giles  v.  Homes  (15  Sim.  359),  a  reversion  of  a  moiety  of  a 
farm  was  settled  on  a  marriage,  and  the  trustees  were  empowered 
to  sell  it  when  in  possession.  The  settlement  contained  a  cove- 
nant by  the  husband  and  vrife  to  convey  any  other  share  or 
interest  in  the  said  farm  which  they  might  afterwards  acquire  to 
the  trustees,  so  that  it  might  become  vested  in  them  upon  the 
trusts  and  subject  to  the  powers  declared  of  the  settled  moiety. 
After  the  first  moiety  had  fallen  into  possession,  a  moiety  of  the 
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other  moiety  came  to  the  "wife  by  descent,  Bubject  to  a  life 
estate.  It  was  held  saleable  under  the  power ;  the  suspension  of 
the  power  over  the  first  moiety  did  not  extend  to  the  after- 
acquired  share ;  (and  see  Tasker  v.  Small,  6  Sim.  625 ;  3  M.  & 
C.  63). 

Execution  of    13.  A  ffeneral  power,   affecting  the   legal   estate  in 

power  over  . 

legal  estate  by  land,   given  to  a  contingent  person,  could  not, 

persons.  under  tlie  old  law,  be  exercised  until  the  person 

to  exercise  it  was  determined  by  the  event. 

Bydeedbefore      la.)  As  to  its  execution  by  deed. 

0.  106.  -^  contingent  interest  and  a  contingent  right  to  exercise  a 

power  stand  on  the  same  footing ;  consequently,  the  same  prin- 
ciple that  made  contingent  interests  inalienable  (before  8  &  9 
Vict.  c.  106)  was  held  to  extend  to  prohibit  the  exercise  of  a 
contingent  power  over  the  legal  ownership ;  in  other  words,  as 
an  use  limited  to  the  survivor  of  two  persons  could  not,  under 
the  old  law,  be  aliened  until  after  the  survivorship,  so  a  power 
to  declare  an  use,  given  to  the  survivor  of  two  persons,  could  not 

Different  rule  be  exercised  except  by  the  actual  survivor.     But  in  equity  this 

in  eciuity.  ^^  never  prevailed.  A  power  to  the  survivor  of  three  persons 
to  declare  a  trust  for  his  own  benefit  is  not  distinguishable  from 
a  trust  for  the  benefit  of  the  survivor ;  and,  as  a  contingent 
equitable  interest  was  always  alienable  by  deed  or  by  will,  it 
follows  that  a  person  who  has  a  contingent  right  to  appoint  an 
equitable  estate  for  his  own  benefit  could  always  exercise  the 
power,  subject  to  the  contingency  (see  Lord  Westbury's  judg- 
ment in  Thomas  v.  Jones,  1  D.  J.  &  S.  63). 

It  follows  from  this  that  contingent  legal  interests,  being  now, 
by  8  «&  9  Yiet.  c.  106,  made  alienable,  stand  on  the  same  foot- 
ing as  contingent  equitable  interests  before  the  Act,  and  that 
powers  given  to  contingent  persons  of  appointing  legal  estates, 
being  governed  by  the  same  principles,  are  also  exerciseable  in 
the  same  way  that  powers  given  to  contingent  persons  of 
appointing  equitable  estates  have  always  been  ;  but  this  has  not 
been  yet  expressly  decided. 
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(b.)  As  to  its  execution  by  will. 

Before  tlie  Wills  Act,  a  power  affecting  the  legal  estate,  given  By  will  before 
to  a  contingent  person,  was  not  well  exercised  by  the  will  of 
that  person  made  before  the  contingency  determined — for  the 
will  spoke  from  its  own  date,  at  which  time  the  power  was  in 
the  nature  of  a  contingent  use — and  such  uses  were  only  devis- 
able when  they  were  descendible,  and  this  they  could  not  be, 
unless  the  person  who  was  to  take  was  certain  {8elwyn  v.  Selwyn, 
2  Burr.  1131).  This  was  so  decided  in  Doe  v.  Tomkinson  (2  M. 
&  S.  165). 

This  did  not  apply  to  equitable  interests,  and  therefore  not  to  Not  applicable 
powers  affecting  the  equitable  estate  only.  But  since  the  Wills  estates. 
Act  (1  Yict.  c.  26),  a  will  speaks  from  the  death  of  the  testator, 
with  reference  to  the  estate  comprised  in  it ;  and  consequently  a 
will,  made  by  the  actual  survivor  of  two  donees  of  a  general 
power  during  their  joint  lives,  operates  as  from  the  date-  of  the 
testator's  death,  and  therefore  is  effectual. 

In  Thomas  v.  Jones   (1  D.  J.  &  S.  63),  a  general  equitable 
power  of  appointment  was  given  to  the  survivor  of  A.  and  B. 
A.,  who  was    a  married  woman   (with   testamentary  capacity 
under  her  settlement),  by  her  will,  made  in  1838  and  in  the 
lifetime  of  B.,  who  subsequently  died  in  A.'s  lifetime,  made  a 
general  devise  of  her  real  estate.     This  was  taken  as  executed  Execution  of 
immediately  before   her  death;    the   general    devise   therefore  contingent 
operated  as  a  good  appointment  under  the  power  which  she  had  ^^iu^nce'" 
then.  ^'^^jf^'^S"*' 

and  by  deed 

It  is  submitted  that  the  rule  to  be  deduced  from  Lord  West-  since  8  &  9 
bury's  judgment  in  Thomas  v.  Jones  (1  D.  J.  &  S.  63),  and  from 
the  general  principles  of  law,  although  no  cases  have  as  yet 
expressly  decided  it,  is  that 


A  general  power  of  appointment,  whether 
affecting  the  legal  or  equitable  estate,  may  now 
be  well  exercised  by  deed  or  will,  by  a  con- 
tingent  person,    who,   in   the   event,    proves   to 
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be  the  person  actually  entitled  to  exercise  the 
power. 

14.  But  the  case  of  a  power,  -whicli  has  no  existence  in  the 
events  that  happen,  must  be  distinguished.  Thus,  the  Wills 
Act  gave  a  married  woman  no  greater  testamentary  power  than 
she  possessed  before.  Apart  from  the  Married  "Women's  Pro- 
perty Acts,  she  could  only  make  a  will  disposing  of  her  separate 
estate,  or  disposing  of  personal  property  with  the  assent  of  her 
husband,  or  executing  a  power.  If,  therefore,  her  power  only 
arose  on  the  death  of  her  husband,  her  will,  made  during  his 
lifetime,  of  property  which  would  become  her  own  only  if  she 
survived  him,  must  fail  if  she  survived  him.  It  could  not  pass 
the  property  as  a  will,  for  she  had  no  power  to  make  a  will;  and 
it  could  not  execute  the  power,  because  in  the  event  supposed 
such  power  never  had  any  existence  ( Willock  v.  Noble,  L.  R.  7 
H.  L.  680  ;  Trimmell  v.  Fell,  16  B.  537). 

In  Price  v.  Parker  (16  Sim.  198),  stock  was  transferred  to 
trustees  on  trust  for  such  persons  as  A.  and  his  wife  should 
appoint,  and  in  default  for  the  wife  for  life  ;  and  if  she  should 
survive  her  husband,  for  her  absolutely ;  but  if  she  should  die 
first,  on  trust  for  him  for  life,  and,  subject  thereto,  for  such 
persons  as  the  wife,  notwithstanding  coverture,  should  by  will 
appoint.  The  wife,  in  her  husband's  lifetime,  made  a  will  in 
exercise  of  the  last-mentioned  power,  but  survived  her  husband. 
Probate  of  her  will  was  on  her  death  limited  to  property  of 
which  she  had  power  to  dispose.  It  was  held  to  be  inoperative ; 
the  event  of  her  husband's  death  before  her  left  no  power  for 
her  to  execute.  It  is  to  be  observed  that  the  limitations  in  these 
cases  were  those  frequently  inserted  in  marriage  settlements ; 
it  would  seem  advisable,  in  order  to  prevent  the  recurrence  of 
such  questions,  to  give  the  wife  a  testamentary  power  exer- 
ciseable  in  any  event;  and  this  is  the  course  now  usually 
adopted. 

If,  however,  the  property  is  settled  to  her  separate  use,  in  the 
event  of  her  surviving  her  husband,  her  will  is  effectual.  Thus, 
in  Bishop  v.  Wall  (3  Ch.  D.  194),  personal  property  was  settled 
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upon  trust  for  the  wife's  separate  use  during  her  life  without 
power  of  anticipation  ;  and  in  default  of  issue  (which  happened) 
upon  trust,  if  she  survived  her  hushand,  for  her  separate  use  ; 
hut  if  she  predeceased  her  hushand,  for  such  of  her  relations  as 
she  should,  notwithstanding  coverture,  by  deed  or  will  appoint. 
The  vsdfe  made  a  will  during  her  husband's  lifetime,  and 
thereby,  by  virtue  of  the  said  power  and  of  every  other  power, 
she  disposed  of  all  her  property.  She  survived  her  husband 
and  never  republished  her  will ;  and  it  was  held  that,  as  both 
capital  and  income  of  the  settled  property  belonged  to  her  for 
her  separate  use,  she  had  power  to  dispose  of  the  whole  by  will 
made  during  coverture. 

The  Married  Women's  Property  Act,  1882  (sect.  1,  sub-  Effect  of 
sect.  1),  enacts  that  "a  married  woman  shall,  in  accordance  i882. "  "  ' 
with  the  provisions  of  this  Act,  be  capable  of  acquiring,  holding, 
and  disposing,  by  will  or  otherwise,  of  any  real  or  personal 
property  as  her  separate  property  in  the  same  manner  as  if  she 
were  a  feme  sole,  without  the  intervention  of  any  trustee."  The 
apparent  generality  of  this  clause  has  been  considerably  limited 
by  the  construction  put  upon  it  by  the  Courts.  Thus,  in  He 
Price,  28  Ch.  D.  709,  it  was  held  that  the  Act  did  not  enable 
a  married  woman  to  dispose  by  a  will,  made  during  coverture,  of 
property  left  to  her  by  her  husband's  will,  and  which  necessarily 
could  not  come  to  her  until  after  the  coverture  had  ceased ;  (and 
see  Re  Smith,  Clements  v.  Ward,  35  Oh.  D.  589  ;  Re  Wilson, 
26  W.  E.  848).  And  the  19th  section  of  the  Act  has  had  a 
construction  put  upon  it  which  practically  excludes  from  the 
Act  property  which  would  have  been  subject  to  a  marriage 
settlement,  if  the  Act  had  not  passed  (see  Re  Whitaker,  34 
Ch.  D.  227  ;  Hancock  v.  Hancock,  38  Ch.  D.  78). 

In  Re  Taylor,  Whitby  v.  Highton  (58  L.  T.  843),  a  woman, 
manied  in  1867,  had,  under  her  marriage  settlement,  a  general 
power,  if  she  predeceased  her  husband,  of  appointment  by  will 
or  codicil  over  personal  property  which,  in  the  event  of  her 
surviving,  was  to  be  held  upon  trust  for  her  absolutely.  In 
1883  she  made  a  will  in  exercise  of  her  power,  disposing  of  "  all 
the  property,  of  whatever  nature,  comprised  in  the  said  settle- 
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ment,  and  over  which  I  have  any  power  of  appointment  or  dia- 
position  by  will."  In  1885  her  husband  died,  leaving  to  his 
wife  real  and  personal  estate ;  and  in  the  same  year  she  made  a 
codicil  as  follows :  "  Codicil  to  my  will.  Certain  property  having 
become  mine  by  the  will  of  my  late  husband,  to  wit "  (specifying 
certain  real  estate),  "  I  do  give  the  whole  of  the  aforesaid  houses 
and  lands  to  my  brother  for  his  sole  use  and  benefit."  The 
testatrix  died  six  weeks  later.  Chitty,  J.,  held  that  the  codicil 
did  not  enlarge  the  scope  of  the  wiU  so  as  to  make  it  include 
any  property  not  originally  included ;  and  that  as  to  the  pro- 
perty acquired  under  the  husband's  will,  other  than  that  speci- 
fically devised  by  the  codicil,  the  testatrix  died  intestate.  And, 
in  order  that  a  codicil  made  after  the  husband's  death  may 
operate  to  republish  a  will,  it  must  contain  some  evidence  of 
intention  to  republish  {Re  Smith,  Bilke  v.  Roper,  63  L.  T.  448  ; 
39  W.  E.  93). 

But  a  win  which  would  operate  as  an  effectual  disposition  of 
property  settled  by  deed  or  will  to  the  separate  use  of  a  married 
woman  is  equally  effectual  to  dispose  of  property  which  becomes 
her  separate  estate  by  virtue  of  the  Married  Women's  Property 
Act.  The  phraseology  of  the  Act  appears  to  have  been  taken 
from  Lord  Thurlow's  judgment  in  Sulme  v.  Tenant  (1  B. 
e.  C.  16). 

Thus,  in  Re  Bowen,  James  v.  James  (1892,  2  Ch.  291),  a 

woman  married  in  1839,  and  having  a  general  power  under  her 

settlement,  made  a  will  in  1872,   exercising  her  power  and 

bequeathing  her  residuary  real  and  personal  estate.     In  1884 

she  became  entitled,  as  next  of  kin  of  a  niece,  to  a  sum  of 

£2,440,  and  died  in  1885.     It  was  held  that  her  will  effectually 

disposed  of  this  sum. 

Limited  15.  The  last  rule  mentioned  in  sect.  13  must  not  be  taken  as 

be  executed     applicable  to  limited  powers.   Lord  Westbury  expressly  excludes 

personfl^^*  powers  which  are  given  for  the  benefit  of  special  objects,  and  which 

are  in  the  nature  of  trusts ;  or  which  are  given  to  trustees  to  be 

used,  as  sound  discretion  may  decide,  at  a  particular  period. 

General  powers  are,  for  most  purposes,  equivalent  to  absolute 

ownership ;   and  the  technical  objection  to  the  alienation  of 
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contingent  legal  estates  being  now  abolished,  there  is  no  reason 
for  oontimiing  the  restriction  on  the  exercise  of  contingent 
general  powers.  But  this  does  not  apply  to  limited  powers, 
which  are  exeroiseable  for  the  benefit,  not  of  the  donee,  but  of 
the  objects  of  the  power  (see  Sug.  Pow.  120).  Consequently, 
the  law,  so  far  as  concerns  limited  powers,  remains  unaltered, 
and  the  rule  is,  at  any  rate  as  to  appointments  by  deed,  that 


A  limited  power,  given  to  a  contingent  person,  By  deed. 
cannot  be  exercised  until  the  person  to  exercise  it 
is  determined. 

In  Macadam  v.  Logan  (3  Bro.  C.  C.  310),  a  power  of  appoint- 
ing a  sum  of  stock  amongst  the  children  of  a  marriage,  which 
was  given  to  the  survivor  of  the  husband  and  wife,  was  held  to 
be  not  well  exercised  by  a  joint  appointment. 

In  Cave  v.  Cave  (8  D.  M.  &  G.  131),  there  was  the  usual  joint  By  will, 
power,  in  a  marriage  settlement  of  personalty,  to  appoint  among 
children,  given  to  the  husband  and  wife ;  and  in  default  of  such 
appointment,  as  the  survivor,  after  the  decease  of  the  other,  should 
appoint ;  the  husband  made  a  will  during  his  wife's  Hfe,  exer- 
cising the  power,  and  survived  her.  It  was  held  that,  by  the 
very  terms  of  the  power,  the  appointment  was  bad,  and  that  the 
24th  section  of  the  Wills  Act  did  not  apply ;  but  this  decision 
seems  to  rest  on  the  peculiar  wording  of  the  power.  In  Re 
Twiss  (15  W.  E..  540),  Lord  Cairns  said  that  a  power  of  revoca- 
tion of  an  appointment  to  a  child  under  the  usual  power  in  a 
settlement  would  need  express  words  to  enable  it  to  be' executed 
by  the  ultimate  survivor  during  the  joint  lives.  Turner,  L.  J., 
seems  to  doubt  whether  such  a  power  could  be  given  at  all.  In 
Ee  Moir  (46  L.  T.  723),  Bacon,  Y.-C,  held  that  a  limited 
power,  exerciseable  by  A.  and  B.  during  their  joint  lives  by 
deed,  and  in  default  of  such  appointment  by  the  survivor  of 
them  by  deed  or  wiU,  was  not  well  executed  by  the  will,  made 
during  the  joint  lives,  of  the  actual  survivor ;  (and  of.  Re  Wells, 
42  Ch.  D.  646 ;  audi  post,  sects.  40  and  41). 
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Periodfor       16.  A  power,  determinable  on  the  happening  of  any 
determinable  event,   must    be    Bxercised    before    such,    event 

powers.  , 

happens. 

For  this  purpose  a  will  speaks  from  the  death  of  the  testator. 
In  Potts  V.  Britton  (11  Eq.  433),  a  fund  was  held  on  trust, 
in  the  events  that  happened,  for  B.  P.  for  life,  with  remainder 
for  such  persons  of  a  certain  class  as  B.  P.  should  by  deed  or 
will  appoint,  and  it  was  provided,  that  if  B.  P.  should  commit 
any  of  certain  specified  acts,  his  life  estate  should  determiae, 
and  the  trust  fund  go  as  if  he  were  actually  dead,  and  all  powers 
therein  contained  should  be  thenceforth  exercised  as  if  he  were 
then  dead.     B.  P.  exercised  his  power  by  vdll,  but  subsequently 
committed   an   act   of  forfeiture ;   the   appointment   was  held 
invalid ;   (see  Cooper  v.  Martin,  3  Ch.  47 ;  Parsons  v.  Parsons, 
9  Mod.  464 ;  Re  Aylwin,  16  Eq.  585).     A  power  of  revocation 
to  be  exercised  by  A.  and  B.,  or  the  survivor  of  them,  during 
their  joint  lives,  determines  on  the  death  of  either  A.  or  B.  {Re 
Twiss,  15  W.  E.  540). 

In  Re  Borroives  (2  I.  E.  Eq.  468),  a  testator  devised  lands  to 
his  two  brothers  successively  for  life,  and  authorized  them 
"  when  and  as  soon  as  they  shall  respectively  become  seised  of 
an  estate  of  freehold  in  possession,"  by  deed  or  writing  "  to  be 
made  upon  or  previously  to  their  marriage,"  to  charge  the 
estates  with  a  jointure  and  g^oss  sum  for  younger  children. 
The  testator  died  in  1834 ;  the  brother,  who  took  the  life  estate 
under  his  will,  had  married  in  1825 ;  he  purported  to  exercise 
his  power  of  charging  given  by  the  testator's  will,  in  1844.  The 
Court  considered  that  the  power  authorized  ante-nuptial  settle- 
ments only,  and  held  the  execution  in  1844  to  be  invalid. 
Power  of  sale  But  in  Pearce  v.  Gardner  (10  Ha.  287),  a  power  to  trustees  of 
jws?  ^^  a  ■will  to  sell,  with  all  convenient  speed  and  within  five  years 
(but  without  any  words  forbidding  a  sale  after  that  period),  was 
held  not  to  be  restrained  to  five  years ;  (and  see  Cuff  v.  Hall,  1 
Jut.  N.  S.  972).  As  between  the  trustees  and  the  cestuis  que 
trust,  the  onus  of  showing  that  the  latter  are  not  prejudiced 
lies  on  the  trustees ;  and  people  who  deal  with  trustees  raising 
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money  at  a  considerable  distance  of  time  and  without  an 
apparent  reason  for  doing  so,  must  he  considered  as  under  some 
obligation  to  inquire  and  look  fairly  at  what  they  are  about 
{Stroughill  v.  Amtey,  1  D.  M.  &  Gr.  654 ;  Devaynes  v.  Robinson, 
24  B.  86). 

17.  A  power  of  appointment  among  a  class,  to  whom  the  Power  of 
property  is  limited  in  default  of  appointment,  is  not  necessarily  whe^TrTL 
extinguished  because  there  is  an  only  object ;  it  depends  on  the  an  only  object, 
nature  of  the  power ;  if  it  be  merely  to  limit  the  proportions  in 
which  the  members  of  the  class  are  to  take,  it  cannot  of  course 
be  exercised  if  there  is  an  only  object  {Campbell  v.  Sandys,  1  S. 
&  L.  281,  293).     And  if  the  sole  object  of  the  power  is  not  the 
person  entitled  in  default    of    appointment,  the   only  way  in 
which  he  can  take  is  by  an  execution  of  the  power.     If  the 
power  is  a  power  to  appoiut  among  children  "in  such  proportions, 
with  such  conditions,  restrictions,  and  limitations,  &c.,"  it  may 
be  well  exercised  although  there  is  an  only  object. 

In  Bray  v.  Bree  (2  CI.  &  F.  453),  a  fund  was  vested  in 
trustees  on  trust  for  aU  and  every  the  child  and  children  of  a 
marriage,  in  such  shares  and  at  such  age  or  ages  and  subject  to 
such  conditions  and  limitations  as  the  wife  should  appoint. 
There  was  one  child  only  :  the  wife  appointed  to  such  child  for 
her  separate  use  for  life,  and  after  her  decease  to  her  general 
appointees,  and  in  default  of  appointment,  to  the  child's 
executors  and  administrators.  This  was  held  good ;  and  the 
child  (a  married  woman)  having  appointed  the  fund  by  wOl,  her 
appointee  was  held  entitled  as  against  her  husband. 

But  a  limitation  in  default  of  appointment  to  the  only  object  Defeasible 
of  a  power  cannot  be  defeated  by  an  appointment  to  such  object 
which  fails  in  the  event  that  happens.  The  estate  in  default 
can  only  be  defeated  by  an  appointment  which  takes  effect,  and 
only  to  the  extent  to  which  such  appointment  does  take  effect. 
This  appears  to  be  the  ground  of  the  decision  in  Doe  v.  Denny 
(cited  2  Wils.  K.  B.  337).  In  that  case  lands  were  limited  by 
marriage  settlement  to  the  use  of  such  children  of  the  marriage 
for  such  estate  and  estates,  and  subject  to  such  powers,  pro- 
visions, conditions,  and  limitations  as  A.  should  appoint,  and  in 
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default  of  appointment  to  the  use  of  the  children  of  the 
marriage  in  fee,  and  in  default  of  children  to  the  right  heirs  of 
A.  There  was  an  only  child  of  the  marriage,  a  daughter,  and 
A.  appointed  to  her  in  fee,  with  an  executory  limitation  over  in 
case  she  died  imder  21.  The  child  survived  the  donee  of  the 
power,  but  died  under  21 ;  it  was  held  that  her  heirs  were 
entitled,  and  not  the  executory  appointee.  In  Roe  v.  Dunt 
(2  Wils.  K.  B.  336),  which  was  similar  to  Boe  v.  Benny,  the 
Lord  Chief  Justice  thought  that  a  single  child  in  such  a  case 
might  be  made  a  tenant  in  tail :  the  reporter,  however,  doubts 
this.  Lord  St.  Leonards  (Pow.  415)  thinks  there  is  no  ground 
for  the  doubt ;  and  that,  at  any  rate,  where  the  power  is  to 
appoint  for  such  estate  and  estates  as  the  donee  pleases,  the 
words  of  the  power  cannot  be  satisfied  without  giving  the  donee 
a  power  to  Hmit  the  quantity  of  estate  to  be  taken  by  a  single 
child,  the  only  object  of  the  power. 

The  appointor  cannot  of  course  prevent  the  estate  appointed 
from  merging  in  any  larger  estate  to  which  the  object  may  be 
entitled  in  default  of  appointment ;  e.  g.,  if  the  appointment  is 
for  life,  and  the  limitation  in  default  is  to  the  object  in  fee. 
This  would  not  apply  to  an  appointment  to  the  object  in  tail, 
as  estates  tail  do  not  merge  in  the  fee  (13  Edw.  I.  c.  1). 

18.  Lord  St.  Leonards  deduces  a  rule  from  Reade  v.  Reade  (5 
Yes.  744),  which  he  thus  states  (Pow.  421) :  "  Where  a  power  is 
given  by  will  to  appoint  amongst  several  objects,  and  the  estate 
in  default  of  appointment  is  given  to  them  as  tenants  in  common, 
the  death  of  any  of  the  objects  in  the  life  of  the  testator  will 
pro  tanto  defeat  the  power  and  devise  over,  so  that  the  power 
and  devise  over  wiU  only  remain  as  to  the  shares  of  the 
survivors." 

The  ease,  however,  is  very  unsatisfactory  (see  Butcher  v.  Butcher, 
IV.&B.  atp.  92;  2  Jarm.  265) .  It  is  submitted  that  the  decision 
must  have  turned  on  the  impossibility  (imder  the  law  as  it  then, 
stood)  of  excluding  any  object  of  the  power  from  a  substantial 
share  of  the  property  to  be  appointed.  Since  the  Act  11 
Geo.  IV.  &  1  "Will.  IV.  c.  46,  and  the  Act  37  &  38  Vict, 
c.  37,  it  is  submitted  that  any  object  of  a  power,  although 
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entitled  by  name  to  a  share  in  default  of  appointment,  can  be 
excluded.  Apart  from  the  Acts,  an  appointment  under  a  power 
authorizing  exclusion  could  be  made  of  the  whole,  although  the 
property  was  limited  in  default  of  appointment  to  a  class  of 
whom  one  or  more  had  died  {Woodcock  v.  Benneck,  4  B.  190; 
1  Ph.  72;  Boyle  y.  B.  of  Peterborough,  1  Yes.  J.  299).  Thus, 
in  the  ordinary  case  of  a  marriage  settlement,  where  property  is 
held  in  trust  for  such  of  the  children  of  the  marriage  as  the 
parents  shall  appoint,  and  in  default  of  appointment  for  the 
children  at  21  or  marriage,  an  appointment  to  one  or  more  of 
the  children  is  undoubtedly  good,  although  other  children  have 
attained  21.  Assuming  the  power  to  authorize  exclusion,  it  can 
make  no  di£Eerence  whether  the  persons  excluded  are  living  or 
dead,  whether  they  would  have  taken,  if  not  displaced  by  the 
execution  of  the  power,  as  joint  tenants  or  tenants  in  common, 
or  as  persons  named,  or  as  members  of  a  class.  The  very  object 
of  the  power  is  to  enable  the  creation  of  estates  or  interests  para- 
mount to,  and  in  defeasance  of,  the  estates  or  interests  limited  in 
default  of  appointment :  and  the  actual  nature  and  extent  of  the 
estates  or  interests  defeated  can  have  no  bearing  on  the  extent 
of  the  power,  which  must  depend  on  the  construction  of  the  words 
creating  it.  And  in  Be  Ware,  Cumherlege  v.  Cumberkge-  Ware 
(46  Ch.  D.  269),  two  legacies  of  £10,000  each  were  left  to  J.  and 
A.  for  their  lives  to  be  "  left  by  them  respectively  after  their 
deaths  in  such  proportions  as  they  may  appoint  to  their  brothers 
or  sisters,  Charles,  Samuel,  and  sister  Catherine :  on  failure  of 
appointment,  to  be  equally  divided  between  the  three  or  their 
respective  representatives."  Catherine  died  before  J.,  and  J. 
by  codicil  appointed  his  £10,000  as  to  one-third  to  Charles  and 
as  to  two-thirds  to  Samuel.  And  A.  subsequently  appointed  her 
£10,000  to  Charles  and  Samuel  equally.  Stirling,  J.,  held  that 
the  appointments  were  good. 

In  Baske  v.  Haselfoot  (33  B.  125),  the  Master  of  the  EoUs 
said,  that  it  is  settled  that  if  a  power  of  appointment  is  given  to 
a  person  to  divide  a  fund  amongst  the  members  of  a  particular 
class,  the  death  of  some  members  of  that  class  before  the 
exercise  of  the  power  will  not  prevent  the  donee  of  the  power 
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from  exercising  it  in  favour  of  the  surviving  members  of  the 
class,  even  though,  if  the  deceased  persons  had  been  alive, 
they  must  have  had  a  share.  The  difficulty  in  that  case  was 
that  the  mil  especially  directed  that  the  appointment  should  be 
made  to  a  person  by  name,  and  to  others  as  a  class.  The 
person  named  died,  and  the  donee  appointed  among  the  mem- 
bers of  the  class ;  it  was  held  good ;  (and  see  Houston  v.  Houston, 
4  Sim.  611). 

notbTx^r^    19.  A  povTer  may  in  general  be  executed  by  difEerent 

ciseAunojiatu.  appointments  made  at  various  times. 

This  rule  held  good  in  cases  where,  prior  to  Lord  Selbome's 
Act  (37  &  38  Yict.  c.  37),  the  power  was  non-exclusive,  and  an 
appointment,  not  exhausting  the  whole,  did  not  give  a  share  to 
every  object  of  the  power  ( Wilson  v.  Piggott,  2  Yes.  J.  351 ; 
Bristow  V.  Warde,  ibid.  336). 

"Were  this  otherwise,  under  the  ordinary  power  in  a  marriage 
settlement  to  appoint  trust  funds  among  children,  no  appoint- 
ment could  be  made  to  a  child  on  marriage  or  settlement  in  life, 
until  all  the  other  children  had  also  become  of  such  an  age  that 
their  future  destination  could  be  ascertained  and  fixed  (Cuning- 
home  V.  Anstruther,  L.  E.  2  Sc.  &  D.  223  ;  Co.  Litt.  237  a ; 
Digges'  case,  1  Co.  Rep.  173 ;  Omerod  v.  Hardman,  5  Ves.  722 ; 
Sug.  Pow.  272 ;  Zouch  v.  Woolston,  2  Burr.  1136 ;  Doe  v.  Mil- 
borne,  2  T.  E..  721 ;  but  seeBroicn  v.  Nisbett,  1  Cox,  13,  observed 
on  in  Webster  v.  Boddington,  16  Sim.  177). 

And  where  there  is  a  primary  power,  and  in  default  of  its 
execution  a  secondary  power,  a  partial  exercise  of  the  primary 
power  does  not  preclude  an  exercise  of  the  secondary  power 
over  the  portion  of  the  fund  which  remains  unaffected  by  the 
exercise  of  the  primary  power  {Mapleton  v.  Mapleton,  4  Dr.  515), 
where  the  Yice-Chancellor,  on  the  strength  of  Lord  St. 
Leonards'  strictures,  refused  to  follow  Simpson  v.  Paul,  2 
Eden,  34. 

By  sect.  55  of  the  Settled  Land  Act,  1882,  it  is  expressly 
enacted  that  the  powers  thereby  conferred  on  a  tenant  for  life  or 
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trastees,  or  the  Court,  or  the  Land  Commissioners,  are  exeroise- 
able  from  time  to  time. 

20.  One  consequence  of  the  rule  stated  in  the  last  section, 
and  of  the  doctrine  of  equity,  that  a  mortgage  is  merely  a 
security  for  a  debt,  is  that  the  donee  of  a  general  power  of 
appoiatment  or  revocation,  who  exercises  it  by  way  of  mortgage 
in  fee,  does  not  thereby  fully  execute  the  power  in  equity, 
although  he  has  at  law  appointed  the  whole  fee :  the  equity  of 
redemption  remains  imappointed  :  but  when  this  is  reserved  to 
persons  other  than  those  entitled  under  the  deed  creating  the 
power,  as,  for  instance,  to  the  appointor,  his  heirs  and  assigns, 
the  question  arises  whether  this  reservation  is  to  be  taken  as  an 
appointment  of  the  equity  of  redemption,  so  as  to  defeat  the 
persons  entitled  in  default  of  appointment. 

It  is  in  such  case  a  question  of  intention,  but  by  analogy  to 
mortgages  made  La  cases  not  under  powers,  where  the  right  to 
redeem  is  limited  to  a  person  who  had  either  no  interest,  or  a 
partial  interest  only,  in  the  land  at  the  time  of  the  mortgage, 
and  the  rule  which  holds  with  respect  thereto,  viz.,  "that  a 
strong  indication  of  intention  is  necessary  to  transfer  the  bene- 
ficial ownership  of  the  equity  of  redemption  from  the  person 
entitled  to  the  beneficial  ownership  of  the  estate  at  the  time  of 
the  mortgage,  or  to  vary  his  rights"  (Co.  Litt.  208  a,  n.),  it  may 
be  laid  down  that — 


In  an  appointment  by  way  of  mortgage,  the  When  the 

,•  p     ,1  •    1  ,      ,  1  ,  reservation  of 

reservation  oi   the  right  to   redeem  to  persons  the  equity  of 
other  than  those  to  whom  the  estate  is  limited  in  operates'as  an 
default  of  appointment  in  the  deed  creating  the  ^^^°^  ^^'^  ■ 
power,  is  not  of   itself  an  appointment  of    the 
equity  of   redemption  (Ruscombe  v.  Hare,  2  Bl. 
N.  S.  192  ;  6  Dow.  1). 

The  question  in  these  cases  is  whether  the  mortgage  operates  Presumption 

only  to   charge  the  estate  comprised  in  it,  or  operates  also,  it'g^onTrSiif 

beyond  that  purpose,   to  alter  the   limitations  of    the  estate  °'^^J  as  a 

charge. 
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subject  to  the  charge.  "  This  question  depends  upon  the  inten- 
tion to  be  collected  from  the  deed."  There  cannot,  therefore,  be 
any  general  rule  :  each  case  must  depend  upon  its  own  particular 
circumstances ;  and  the  authorities  "  furnish  us  with  no  further 
guide  than  that  the  charge  upon  the  estate  being,  of  course,  in 
cases  of  this  nature  the  immediate  motive  of  the  deed,  the 
Court  will  not  impute  the  further  intention  to  change  the  limi- 
tations, unless  that  further  intention  appears  by  recital  or  other 
special  circumstances  ;  and  that  the  mere  fact  of  the  reservation 
of  the  equity  of  redemption  deviating  in  a  sKght  or  partial 
degree  from  the  original  limitations  of  the  estate  does  not  of 
itself  furnish  sufficient  ground  for  imputing  the  further  inten- 
tion to  change  the  limitations,  but  is  rather  to  be  ascribed  to 
inaccuracy  or  mistake  "  {per  Turner,  L.J.,  in  Heather  v.  O'Neill, 
2  De  G-.  &  J.  at  p.  414). 

The  presumption  that  the  object  of  the  deed  is  only  to  effect 
the  charge  is  perhaps  most  strongly  illustrated  in  eases  where  a 
wife  joins  with  her  husband  in  mortgaging  her  own  estate. 

"  The  principle  is  this— that  in  a  mortgage,  the  mere  form  of 
reservation  of  the  equity  of  redemption  is  not  of  itself  sufficient 
to  alter  the  previous  title.  In  such  a  case  (where  fraud  is  out  of 
the  question)  it  is  supposed  to  arise  from  inaccuracy  or  mistake, 
which  is  to  be  explained  and  corrected  by  the  state  of  the  title 
as  it  was  before  the  mortgage.  This  is  conformable  to  the 
principle  upon  which  other  cases  have  been  determined.  If  a 
lease  be  made  by  tenant  for  life,  imder  a  power  created  by  a 
settlement,  and  a  rent  is  reserved  to  the  lessor  and  his  heirs 
(which  is  not  an  unusual  blunder),  those  words  are  interpreted 
by  the  prior  title,  and  applied  to  such  persons  as,  under  the 
settlement,  may  be  entitled  to  the  estate  in  remainder,  and  not 
to  the  heir  of  the  lessor,  unless  he  happen  to  be  such  remainder- 
man. In  all  such  cases  the  words  used  are  to  be  interpreted 
according  to  the  title  when  the  instrument  is  executed.  So  where 
an  estate  belonging  to  the  wife  is  mortgaged,  and  the  equity  of 
redemption  is  reserved  to  the  heirs  of  the  husband,  there  is  a 
resulting  trust  for  the  wife  and  her  heirs"  {per  Lord  Eedesdale, 
1  Bl.  114). 
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But  it  is,  however,  only  an  equity,  and  parol  evidence  is  Presumption 
therefore  admissible  to  rebut  it  by  setting  up  another  equity —  butted  by 
for  instance,  that  the  money  was  borrowed  for  the  use  and  benefit  ^encef^^" 
of  the  wife   [Lord  Kinnoul  v.  Money,  3  Sw.  202,  n.,  208,  n. ; 
Clinton  v.  Hooper,  3  B.  0.  C.  201 ;    1  Ves.  J.  173 ;  Hudson 
V.  Carmichael,  Kay,  613;  Phmley  v.  Felton,  14  Ap.  Ca.  61). 

The  following  cases  illustrate  the  principle  stated  in  the  fore- 
going rule :  Brend  v.  Brend  (1  Vern.  213)  ;  Hipldn  v.  Wilson 
(3  De  G-.  &  S.  738) ;  Stansfield  v.  Hallam  (29  L.  J.  Oh.  173)  ; 
Huntingdon  v.  Huntingdon  (2  Wh.  &  T.  L.  C). 

The  same  presumption  arises  where  the  mortgage  is  of  the  Presumption 
wife's  leaseholds :  and,  in  the  absence  of  evidence  to  the  con-  mortgage  of 
trary,  the  mortgage  is  held  to  be  merely  a  security,  and  not  to  ^'oi^s^  ^^^' 
operate  as  a  reduction  into  possession  by  the  husband  {Clark  v. 
Burgh,  2  Coll.  221 ;  M'Cullagh  v.  Zittledale,  9  I.  E.  Eq.  465; 
and  see  Pigott  v.  Pigott,  4  Eq.  549,  where  the  mortgage  was  of 
redeemed  land-tax  which  before  marriage  had  belonged  to  the 
wife ;  and  see  Re  Betton,  12  Eq.  553 ;   Wood  v.  Wood,  7  B. 
183). 

The  case  of  Eddleston  v.  Collins  (3  D.  M.  &  Gr.  1),  turned  on 
the  evidence  of  intention  to  vary  the  estate  of  the  wife  in  the 
equity  of  redemption  by  giving  her  husband  power  to  create 
further  charges  (see  joer  Turner,  L.J.,  at  p.  15  ;  and  see  Pitt  v. 
Pitt,  T.  &  R  180). 

If  the  intention  of  the  wife  be  clear  that  the  husband  should  Effect  of  wife 
have  her  estate,  he  must  of  course  have  it;  but  it  is  an  esta-  mortgage, 
blished  principle,  to  be  applied  in  deciding  upon  the  effect  of 
mortgages  of  this  description,  whether  it  be  the  estate  of  the 
wife,  or  the  estate  of  the  husband,  if  the  wife  joins  in  the  con- 
veyance, either  because  the  estate  belongs  to  her,  or  because  she 
has  a  charge  by  way  of  jointure  or  dower  out  of  the  estate,  and 
there  is  a  mere  reservation  in  the  proviso  for  redemption  of  the 
mortgage,  which  would  carry  the  estate  from  the  person  who 
was  owner  at  the  time  of  executing  the  mortgage,  or  where 
the  words  admit  of  any  ambiguity,  that  there  is  a  resulting 
trust  for  the  benefit  of  the  wife,  or  for  the  benefit   of   the 
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husband,  according  to  the  ciroumstances  of   the  case  (1  Bl. 
126). 

This  passage  must,  however,  be  read  with  reference  to  the 
cases  which  had  previously  been  discussed  by  Lord  Eedesdale ; 
and  it  has  been  held  not  to  warrant  the  proposition  that  a  wife, 
who  for  the  purpose  of  releasing  her  right  to  dower  joins  with 
her  husband  in  mortgaging  his  freehold  and  allows  the  equity  of 
redemption  to  be  limited  to  the  husband,  his  heirs,  and  assigns^ 
has  any  further  interest  in  the  estate  (see  Dawson  v.  Bank  of 
Whitehacen,  6  Ch.  D.  218  ;  Jackson  v.  Parker,  Amb.  687 ;  and 
Meek  v.  Chamherlain,  8  Q.  B.  D.  31). 

The  general  doctrine,  however,  is,  that  equity  considers  an 
execution  of  a  power  of  appoiutment  or  revocation  which  is 
made  by  way  of  security  to  let  in  a  particular  iacumbrance,  as 
an  execution  pro  tanto  only  (see  an  opinion  of  L.  C.  B.  Mac- 
donald  and  V.-C.  ShadweU,  2  Mer.  179,  n). 

In  WhUbread  v.  Smith  (3  D.  M.  &  G.  727),  A.  settled  estates 
by  deed  in  1817,  to  such  uses  as  he  and  his  wife  should  jointly 
appoint,  and  in  default  to  the  use  of  himself  for  life,  with 
remainder  to  the  use  of  his  wife  for  life,  with  remainder  to  the 
use  of  his  son  in  fee.  A.  and  his  wife  made  several  mortgages, 
all,  except  one,  limiting  the  equity  of  redemption  consistently 
with  the  uses  of  the  deed  of  1817.  In  1832  they  made  another 
mortgage,  which  limited  the  equity  of  redemption  to  A.  and  his 
wife,  their  heirs  and  assigns,  or  to  such  persons  as  they  should 
direct.  It  was  held  that  this  proviso  was  not  intended  to  vary 
the  limitation  of  the  equity  of  redemption,  and  did  not  defeat 
the  limitation  of  the  fee  in  the  deed  of  1817 ;  (but  see  Atkinson 
V.  Smith,  3  D.  &  J.  186,  a  case  which  Lord  St.  Leonards  says  it 
would  be  difficult  to  reconcile  with  Whitbread  v.  Smith,  Pow. 
285  ;  and  Barnett  \.  Wilson,  2  T.  &  0.  C.  C.  407,  which  seems 
also  to  conflict  with  the  last-named  authority) . 
Evidence  of  21.  But  it  vnll  be  otherwise,  if  there  be  other  indicia  of 
resettle.  an  intention  to  alter  the  destination  of  the  estate,  besides  the 

mere  variance  in  the  persons  to  whom  the  reconveyance  is  to  be 
made  on  repayment.    Where  the  form  of  the  equity  of  redemp- 
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tion  has  notMug  to  do  witli  the  limitation  of  the  estate,  where 
the  limitation  of  the  estate  is  perfectly  distinct,  the  rules  which 
have  heen  established  in  the  cases  of  resulting  trusts  do  not  in 
any  degree  apply  (1  Bl.  128). 

In  Sotre/  v.  WaUey  (1  Cha.  Eep.  116),  the  -wife  joined  with 
her  husband  in  a  mortgage  of  her  lands  by  a  deed  containing  a 
proviso  and  declaration  that  if  the  husband  and  wife,  or  either 
of  them,  or  their  heirs,  executors,  &c.,  repaid  the  debt,  the  fine 
to  be  levied  in  accordance  with  a  covenant  contained  in  the  mort- 
gage deed  should  enure  to  the  husband  and  wife  and  the  longest 
liver  of  them,  with  remainder  to  the  right  heirs  of  the  husband. 
That  was  a  case  of  distinct  declaration,  in  no  manner  depending 
on  the  proviso  for  redemption,  but  defining  the  course  in  which 
the  property  was  to  be  carried  after  the  satisfaction  of  the  mort- 
gage. A  fine  was  afterwards  levied  according  to  the  agreement, 
and  after  the  husband's  death  the  widow  filed  a  biU  to  redeem. 
It  was  determined  that  the  subsequent  declaration  and  limitation 
having  no  connection  with  the  proviso  for  redemption,  but  de- 
claring what  should  become  of  the  property  after  the  mortgage 
was  satisfied,  operated  against  the  construction  of  a  resulting 
trust  for  the  benefit  of  the  wife.  It  was  held  to  be  a  distinct 
settlement,  and  that  she  had  parted  with  her  estate. 

In  Janes  v.  Davies  (8  Ch.  D.  205),  land  of  the  husband  was 
settled  on  his  marriage  to  such  uses  as  the  husband  and  wife 
should  by  deed  jointly  appoint,  with  remainder  to  the  use  of  the 
husband  and  wife  successively  for  life,  with  remainder  to  the 
use  of  the  children  of  the  marriage  as  the  parents  should  joiatly 
by  deed,  or  as  the  survivor  should  by  will,  appoint,  and  in 
default  of  appointment  to  the  use  of  the  children  as  tenants  in 
common  in  fee,  with  an  ultimate  remainder  in  default  of  children 
to  the  use  of  the  husband's  heirs  and  assigns.  The  husband  and 
wife  afterwards  mortgaged  the  property,  the  equity  of  redemp- 
tion being  limited  to  the  uses  of  the  settlement ;  but  the  deed 
contained  a  declaration  that  the  surplus  proceeds  of  any  exercise 
of  the  power  of  sale  should  be  payable  to  the  husband,  his  heirs, 
executors,  administrators,  or  assigns.  The  mortgagee  sold  the 
property  after  the  death  of  the  husband ;  and  it  was  held  that 
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there  was  no  ambiguity  nor  any  mistake  to  be  implied :  "  the 
proviso  for  redemption  is  clearly  to  the  uses  of  the  settlement, 
but  a  different  trust  is  declared  with  regard  to  the  surplus  sale 
moneys":  and  the  surplus  was  ordered  to  be  paid  to  the 
husband's  representatives. 

In  Jackson  v.  Inneg  (1  Bl.  104),  lands  were  settled  to  the  use 
of  A.  and  his  wife  successively  for  life,  with  remainders  over, 
and  the  deed  contained  a  joint  power  of  revocation  and  new 
appointment.  A.  and  his  wife  mortgaged  the  lands  for  a  term 
of  years,  and  covenanted  to  levy  a  fine,  to  enure  to  the  use  of 
the  mortgagee,  his  executors,  administrators,  and  assigns,  for 
the  remainder  of  the  term,  subject  to  the  proviso  for  redemp- 
tion ;  and  from  and  after  the  expiration  thereof,  to  the  use  of 
A.  and  his  wife  for  their  lives,  and  the  life  of  the  survivor  of 
them,  with  remainders  over,  inconsistent  with  those  limited  by 
the  former  settlement.  Lord  Redesdale  said  that  the  operation 
of  the  deed  as  to  the  mortgage  term,  and  as  to  the  limitation  in 
fee,  was  wholly  distinct,  and  did  not  in  any  way  depend  on 
each  other.  The  question  did  not  arise  on  the  interpretation  of 
the  proviso  for  redemption,  but  on  a  distinct  and  subsequent 
clause.  The  term  and  the  fee  were  kept  distinct :  the  term  was 
the  security  for  the  money  :  on  its  ceasing,  the  operation  of  the 
deed,  so  far  as  it  declared  the  Kmitation  of  the  estate  subject  to 
the  term,  remained  perfectly  distinct,  and  had  no  connection 
whatever  with  the  existence  of  the  term,  which  then  would  have 
ceased  to  exist.  Lord  Eldon  concurred  in  this  decision,  although 
it  reversed  his  own  judgment  in  the  Court  below  (16  Yes.  3-56 ; 
Sug.  Pow.  278). 
Recital  not  Although  it  is  not  necessary,  as  once  stated  by  Lord  Eldon, 

^^^^'  that  there  should  be  an  express  recital  in  order  to  alter  the 
muflt  be  clear,  destination  of  the  estate,  the  evidence  of  intention  must  be 
clear.  "  If  the  equity  of  redemption  is  reserved  as  to  part  of 
the  estate  in  one  way,  and  as  to  another  part  of  the  estate  in 
another  way,  the  argument  is  very  strong  indeed  in  favour  of 
these  different  limitations  having  been  intended  to  mean  different 
things,  and  even  of  both  having  been  intended  to  mean  exactly 
what  they  imported.     It  may  be  shown  on  the  face  of  a  mort- 
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gage  deed  that  there  is  an  intention  to  resettle  the  equity  of 
redemption,  but  it  must  he  shown  by  something  which  bears 
expressly  on  that  identical  point.  I  do  not  say  that  it  must  be 
stated  in  terms  that  there  is  an  intention  to  resettle,  but  it  piust 
be  shown  unequivocally  that  there  is  the  intention  "  {per  V.-C. 
Wickens,  Ee  Betton,  12  Eq.  657 ;  Baniett  v.  Wikon,  2  Y.  &  C. 
0.  C.  407 ;  Eddleston  v.  Collins,  3  D.  M.  &  G.  1 ;  i2e  Byron, 
(1891),  3  Oh.  474.) 

An  intention  to  alter  the  rights  of  parties  in  the  equity  of  Intention  to 
redemption  may  be  inferred  where  the  mortgagor  or  party  inferred  from 
joining  reserves  a  greater  or  more  beneficial  interest.  "^^TatCT^estat* 

In  Anson  y.  Lee  (4  Sim.  864),  a  tenant  in  tail,  with  remainders 
over,  suffered  a  recovery  to  such  uses  as  he  should  by  deed  or 
wUl  appoint,  and  in  default  to  the  uses  of  his  will.  He  then 
mortgaged  paxt  of  the  estates  in  fee,  limiting  the  equity  of 
redemption  to  the  prior  uses ;  and  afterwards  joined  in  a 
transfer  of  the  mortgage,  reserving  the  equity  of  redemption  to 
himself  in  fee.  It  was  held  that  the  last  reservation  had  the 
effect  of  revoking  the  former  uses,  and  giving  the  mortgagor  a 
fee  simple  estate  in  the  mortgaged  property;  (see  Lord  St. 
Leonards'  criticism  on  the  case,  Pow.  345  ;  and  see  Atkinson  v. 
Smith,  3  De  G.  &  J.  186). 

There  is  some  difference,  too,  between  an  ordinary  mortgage  Difference 

,  •    1  1  T  1  .    ,  i  -1  between  mere 

by  appointment  under  a  power,  and  an  appomtment  and  con-  mortgage  and 
veyance  to  trustees  upon  trusts  expressly  declared.  In  the  case  express^tosts! 
of  a  mere  ordinary  mortgage,  in  which  the  reservation  of  the 
equity  of  redemption  differs  from  the  original  limitations  of  the 
estate,  the  Court  has  no  guide  for  determining  between  the 
constructive  trust  which  arises  from  the  terms  in  which  the 
equity  of  redemption  is  reserved,  and  the  trust  which  would 
otherwise  result ;  but  where  there  is  a  trust  expressly  declared, 
it  is  far  otherwise.  The  Court  cannot  reach  back  to  the  original 
limitations  without  countervailing  the  trust  which  is  expressly 
declared.  Again,  where  there  is  an  appointment  by  a  person 
having  an  absolute  power,  he  is  the  entire  owner  or  master  of  the 
property,  and  no  liability  can  attach  upon  him  in  whatever 
mode  he  may  think  proper  to  reserve  the  equity  of  redemption : 
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but  the  case  is  very  difEerent  where  there  is  such  an  appoiat- 
ment  coupled  with  a  conveyance  by  the  trustees  who  hold  upon 
trusts  subject  to  the  power.  Such  trustees  cannot  be  justified 
in  conveying,  unless  there  be  an  intention  to  alter  the  limita- 
tion {per  Turner,  L.  J.,  in  Heather  v.  O'Neil,  2  D.  &  J.  415). 

In  Fitzgerald  v.  Fauconberge  (Fitzg.  207),  A.,  being  seised  in 
fee  in  1712,  settled  his  estate  to  the  use  of  himself  for  life,  with 
remainders  over,  reserving  to  himself  a  power  of  revocation 
by  any  writing  attested  by  three  witnesses.  In  1715,  A.,  by 
lease  and  release,  attested  by  two  witnessess,  reciting  that  he 
was  indebted  to  the  persons  named  in  the  schedule,  conveyed  to 
trustees  and  their  heirs  on  trust  to  raise  out  of  the  rents  and 
profits,  or  by  sale  or  mortgage,  sufficient  to  pay  his  scheduled 
debts  ;  and  after  payment  thereof  to  pay  the  overplus  (if  any) , 
and  reconvey  such  part  of  the  premises  as  should  remain  unsold 
to  A.,  or  such  other  person  and  for  such  uses  as  he  by  deed, 
attested  by  two  witnesses,  should  direct.  It  was  contended  that 
the  deed  of  1715,  being  made  for  a  particular  purpose,  would 
be  a  revocation  pro  tanto  only,  and  that  the  residue  of  the 
estate  continued  subject  to  the  old  trusts ;  but  the  Lord 
Chancellor,  the  Master  of  the  EoUs,  and  the  Lord  Chief  Baron 
were  all  of  opinion  that  the  deed  of  1715  operated  as  a 
total  revocation  of  the  deed  of  1712  ;  (and  see  Martin  v.  Mitchell, 
2  J.  &  W.  413 ;  Fisher  on  Mortgages,  4th  ed.  698  et  seq.;  Sug. 
Pow.  276). 

22.  A  power  cannot  be  validly  executed,  except  by- 
such  instrument  or  instruments  as  stall  have  been 
specified  by  the  author  of  the  power. 

By  will  when  If  a  power  is  to  be  executed  by  deed  it  cannot  be  validly 
reqmred.  exercised  by  will  {Lord  Darlington  v.  Pulteney,  Cowp.  260 ; 
Lady  Catan  v  Doe,  6  Bro.  P.  C.  175).  In  Bushell  v.  Bushell  (1 
S.  &  L.  90),  there  was  a  joint  power  of  appointment  by  deed 
given  to  husband  and  wife :  the  husband  made  his  will,  and 
after  his  death  his  wife  endorsed  thereon  her  approbation  of 
the  disposition  of  the  property  thereby  made.  This  was  held 
bad,  nor  would  it  have  been  better  if  the  wife  had  ratified  it 
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at  the  time  of  the  execution,  it  being  revocable  by  the  husband 
during  his  life. 

A  deed  is  an  instrument  sealed  and  delivered  (Co.  Litt.  171  b;  Charaoteria- 
Shep.  Touchstone,  Chap.  IV.  p.  50) ;  and  in  most  cases  signature 
also  is  required  (2  Stephen's  Comm.,  8th  ed.,  491).    Mr.  Chance 
(Pow.  pi.  875)  suggests  that  a  power  to  appoint  by  writing  does 
not  necessitate  the  signature  of  the  writing  (sed  qu.). 

A  power  to  be  executed  by  will  cannot  be  validly  exercised  by  By  deed  when 
any  instrument  to  take  effect  in  the  lifetime  of  the  donee  of  the  required, 
power  {Reidy.  8hei~gold,  10  Yes.  370). 

If,  however,  the  instrument  purporting  to  execute  the  power  Testamentary- 
shows  really  a  testamentary  intention,  it  is  not  to  be  considered 
as  a  deed  merely  because  it  bears  a  seal,  or  is  in  other  respects 
in  the  form  of  a  deed ;  but  if  it  is  in  substance  a  deed,  if  it 
shows  an  intention  that  it  should  operate  as  an  act  inter  vivos,  an 
act  by  which  the  party  who  executed  it  wovdd  lose  the  power  of 
dominion  over  the  property  which  he  previously  possessed, 
it  must  be  regarded  as  a  deed  [Marjoribanks  v.  Sovenden, 
Dru.  11 ;  and  of.  Fortescue  v.  Hennah,  19  Ves.  67.) 

But  an  instrument,  in  form  a  deed,  will  not  be  held  to  be  Not  to  be 
testamentary  from  the  circumstance  that  the  limitations,  owing  lumtations. 
to  the  nature  and  state  of  the  property,  cannot  take  effect  until 
after  the  death  of  the  appointor  {Hougham  v.  Sandys,  2  Sim. 
95,  137  ;   Tompson  v.  Browne,  3  M.  &  K.  32). 

A  power  to  appoint  "  by  will  or  otherwise,"  or  "  by  deed  or 
otherwise,"  of  course  includes  all  methods  by  which  the  pro- 
perty subieet  to  the  power  can  legally  pass.    And  a  power  to  be  -A- 'will is  "an 

.      ,  ,    .  . . .        ,,  ,  -    ,       instrument  in 

executed  by  an  "instrument  m  writing  can  be  executed  by  writing." 
will ;  for  a  will  is  an  instrument  in  writing.  But  the  forma- 
lities required  must  be  observed  ;  for  the  power  is  not  in  terms 
a  power  to  appoint  by  will ;  and  whether  it  has  been  duly 
exercised  by  will  or  not,  depends  on  the  inquiry  whether  the 
will  answers  the  description  of  the  required  instrument  contained 
in  the  power.  If  one  of  the  requisite  solemnities  be  wanting, 
the  will  does  not  do  so,  and  the  Statute  of  "Wills  does  not  make 
it  answer.  The  statute  applies  to  powers  requiring  specifically 
a  will,  with  other  solemnities  in  addition  to  the   solemnities 


17'4  A  CONCISE  TREATISE  ON  POWERS, 

rendered  necessary  by  the  statute,  and  in  sucli  case  declares  that 
a  will  without  such  additional  solemnities  shall  be  sufficient; 
but  it  does  not  touch  the  case  of  a  power  requiring  an  instrument 
in  icriting,  signed,  sealed,  and  delivered.  The  only  principle  on 
which  a  will  was  ever  held  to  be  a  good  execution  of  such  a 
power  was  that  it  answered  the  description.  If  it  does  not,  it 
is  not  an  execution,  and  the  statute  can  afford  no  help  {Taylor 
V.  Meads,  4  D.  J.  &  S.  597 ;  34  L.  J.  Ch.  20J  ;  13  W.  E.  394 ; 
West  V.  Ray,  Kay,  385 ;  Orange  v.  Pickford,  4  Dr.  363 ;  27 
L.  J.  Ch.  808,  where  the  will  was  prior  to  the  Wills  Act; 
Smith  V.  Adkins,  14  Eq.  402).  Buckell  v.  Blenkhorn  (5  Ha.  131) 
is  overruled  on  this  point. 
Power  exer-  In  Brodrick  V.  Broicn  (1  K.  &  J.  328),  Y.-C.  Wood  said 
deed,  instru-  that  a  power  to  dispose  of  personalty  standing  iu  the  name  of 
meut,  or  will,  ^j^ystges,  "  by  deed  or  deeds,  instrument  or  instruments,  or  by 
will,"  would  be  well  executed  by  a  written  order  directed  to  the 
trustees.  If  the  donee  were  himself  sole  trustee,  a  cheque  on 
the  bankers  where  the  fund  was  lying  would  be  a  good  appoint- 
ment, if  he  had  no  money  of  his  own  there.  So,  too,  would  a 
letter  from  him,  referring  to  the  power  or  the  property,  and 
accompanying  a  gift  of  money,  which  it  stated  to  be  in  pursu- 
ance of  the  power,  or  out  of  the  property. 
Statute  of  If  the  property  subject  to  the  power  is  real  estate,  any  uses 

be  satisfed  °^  trusts  affecting  it  must  be  declared  in  such  a  manner  as  to 
"«'^'^«jP™-  satisfy  the  Statute  of  Frauds.  Thus,  in  Sawke  v.  Sauke  (26 
W.  E.  93),  real  estate  stood  limited  to  such  uses  as  A.  and  his 
wife  should  by  deed  or  writing  jointly  appoint.  A.  wrote  out 
with  his  wife's  assent  an  appointment  by  way  of  settlement,  and 
sent  a  copy  to  his  solicitors  as  instructions,  and  then  died  before 
the  deed  was  executed.  This  was  held  to  be  insufficient  to 
satisfy  the  Statute  of  Frauds,  as  there  was  no  writing  signed  by 
the  wife  (cf.  Bye  v.  Bye,  13  Q.  B.  D.  147). 
Secui,  as  to  If  the  property  is  personal,  no  writing  is  necessary  unless  the 

power  requires  one.  A  parol  trust  can  be  declared  of  personal 
estate;  and  the  execution  of  the  power  over  personalty  is 
merely  the  declaration  of  a  trust.  Thus,  in  Proby  y.  Landor 
(28  B.  504;  30  L.  J.  Ch.  593),  an  unsigned  memorandum  in 
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the  testator's  handwriting  was  held  to  be  sufficient.     And  in 

Bailey  v.  Hughes  (19  B.  169),  the  M.  E.  said  that  it  was  not 

necessary  to  exercise  the  power  by  any  formal  instrument,  and 

the  mere  fact  of  saying  how  the  property  was  to  be  divided 

would  have  been  sufficient. 

If  a  power  exerciseable  by  "  writing  "  is  executed  by  a  will,  Exercise  of 

such  will  is  of  course  revocable,  although  no  express  power  of  revoclble  ^ 

revocation  is  reserved  (Lisle  v.  Lisle,  1  Bro.  C.  C.  533).  without  ex- 

_  _ '  press  power. 

A  power,  to  be  executed  by  one  instrument,  may,  it  seems,  be  By  several 

executed  by  several  assurances,  which,  although  insufficient  if  'assurances. 
taken  singly,  will  operate  together  as  one  complete  act ;  but  in 
order  to  enable  the  Court  to  read  the  whole  series  as  one  assur- 
ance, such  must  be  the  intention  of  the  parties  on  the  perfection 
of  \h.Q  first  assurance  (Sug.  Pow.  227  ;  and  see  Lord  Braybrooke 
V.  Attorney-General,  9  H.  L.  0.  150).  A  power  to  revoke  uses 
by  deed,  and  by  such  deed  to  declare  new  uses,  may  be  exercised 
by  one  deed  {Fitzwilliam's  case,  6  Oo.  Eep.  33). 

23.  The  distinction  between  common  law  powers  and  powers  Practical 
operating  under  the  Statute  of  Uses  is  important  with  reference  distiaction 
to  their  execution.     For  the  same  words,  purporting  to  be  an  men  iaw*and" 
execution  of  powers  of  different  natures,  may  srive  the  legal  statutory  use 

'■  _  .      .  powers,  qua 

estate  to  different  persons.     Thus,  if  lands  be  limited  to  such  their  exeou- 

uses  as  A.  shall  appoint,  and  A.  appoints  to  B.  and  his  heirs  to 

the  use  of  0.  and  his  heirs,  B.,  and  not  0.,  will  take  the  legal 

estate  {Doe  d.  Worger  v.  Hachlon,  4  M.  &  E.  118).     But  if  A.'s 

power  had  been  a  common  law  one — e.g.,  if  there  had  been  a 

devise  by  a  testator  that  A.  should  sell  his  lands,  the  same  words 

of  appointment  would  have  vested  the  legal  estate  in  C,  for  it 

seems  clear  that  powers  under  wills  operate  in  exactly  the  same 

manner  as  powers  under  other  instruments  operating  by  way  of 

use  (Sug.  Pow.  196). 

24.  No  technical  words,  however,  are  necessary  to  render  the 
execution  of  a  power  effectual,  if  the  intention  be  clear :  and 
the  instrument  creating  the  power  need  not  be  recited  (Maundrell 
V.  Maundrell,  10  Yes.  246,  258 ;  Clere's  case,  6  Co.  Eep.  17). 
"  If  the  intention  to  execute  the  power  be  clear,  it  makes  no 
difference  that  the  donee  does  not  refer  to,  or  take  the  slightest 
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notice  of  it :  quia  non  refert  an  quis  intentionem  suam  declaret 
verbis  an  retus  ipsis  vel  factis  "  (L.  E..  2  Se.  &  D.  233). 

25.  The  rule  for  deciding  whether  an  intention  to  execute  is 
shown  or  not,  is  thus  stated  by  Y.-O.  Wood.  It  applies  to  cases 
where  the  donee  of  tbe  power  has  no  interest  {see  post,  p.  266), 
and  also  to  the  execution  of  general  powers  by  deed,  and  by 
will  before  the  Wills  Act,  and  of  limited  powers,  whether  by 
deed  or  by  will,  both  before  and  since  the  Act. 


Requisites  to  The  instrument  must  refer  either  to  the  power, 

snow  inten-  ■*■ 

tion  to  execute  or  to  the  property  subject  to  the  power;  or  it 

power  by  deed  must  aff ect  to  deal  with  some  property  in  ffeneral 

orbywiU  .  .  r     ir       J  t:, 

before  the  terms,  not  defining  it,  under  such  circumstances 

Act ;  or  a  .  i  no 

limited  power.  that  it  cannot  have  effect  except  upon  the  property 

comprised  in  the  power  {Brodrich  v.  Brown,  1  K. 
&  J.  332 ;  Hales  v.  Margerum,  3  Ves.  299  ;  Bennett 
V.  Abu7'row,  8  Ves.  609  ;  Hughes  v.  Turner,  3  M.  & 
K.  666,  696;  Andrews  v.  Bmmot,  2  Bro.  C.  C. 
297 ;  Re  Williams,  42  Ch.  D.  93 ;  Sug.  Pow.  201, 
289). 

Thus,  iu  Roake  v.  Demi  (4  BH.  N.  E.  1 ;  1  Dow.  &  C.  437), 
testatrix  was  tenant  in  fee  of  an  undivided  moiety  of  an  estate 
in  Surrey,  and  tenant  for  life  of  the  other  moiety,  with  a  power 
to  appoint  the  latter  moiety  in  fee.  By  her  will  she  devised  all 
her  freeholds  iu  Surrey ;  and  it  was  held  to  be  no  execution  of 
the  power,  since  she  made  no  reference  either  to  the  power  or  to 
the  subject  thereof,  and  there  was  her  own  undivided  moiety  for 
the  will  to  operate  on ;  (and  see  Re  Wakh's  Trusts,  1  L.  R.  Ir. 
320 ;  Savvey  Y.  Harvey,  32  L.  T.  141 ;  23  W.  E.  478 ;  Re  Milk, 
34  Ch.  D.  186). 

The  rule  above  stated  is,  of  course,  subject  to  the  rules  before 
stated  relative  to  the  execution  of  powers.  The  powers  in  the 
following  cases  either  did  not  require  any  particular  form  of 
instrument,  or  complied  with  such  requirements. 
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In  Fortescue  v.  Gregor  (5  Ves.  553),  A.  had  a  power  of  ap-  Recital  in 
pointment  in  favour  of  three  children  over  a  fund  in  Court.     A  payment  out 
petition  was  presented  by  one  of  the  children  reciting  that  A.  f^^ 
was  desirous  that  the  fund  in  Court  should  be  equally  divided 
among  the  three  children,  and  a  third  of  the  fund  was  accord- 
ingly  transferred   to   the   petitioner.      A.    then   died  without 
making  any  further  appointment;    and  it  was  held  that  the 
recital  in  the  petition  was  sufficient  evidence  of  intention  to 
appoint  the  whole  fund  in  equal  shares,  no  special  form  of 
appointment  being  prescribed.     It  does  not  appear  from  the 
report  whether  A.  was  served  with  the  petition,  or  whether  all 
the  children  took  in  default  of  appointment ;    (and  see  Lee  v. 
Sead,  1  K.  &  J.  620 ;  Foster  v.  Cautley,  6  D.  M.  &  Q-.  55). 

In  Carter  v.  Carter  (Mos.  365),  a  statement  in  an  answer  in  Answer. 
Chancery  that  a  defendant  had  appointed,  and  did  intend  to 
appoint  in  due  form,  was  held  sufficient. 

In  Cuniiighame  Y.  Anstruther  (L.  E.  2  So.  &  D.  223),  both  Recital  in  a 

,.  in  •  .ji         ji         ji  settlement. 

parents  m  one  case,  and  the  survivor  m  tne  other,  took  upon 

themselves  and  himself  respectively  an  obligation  on  the  re- 
spective marriages  of  their  two  daughters  to  pay  a  certain  sum. 
This  sum  was  expressed  to  be  accepted  by  the  daughters  "  in 
satisfaction  (amongst  other  things)  of  the  share  or  division 
thereby  allotted  to  her  of  her  said  father  and  mother's  property 
settled  by  their  marriage  contract."  The  said  marriage  con- 
tract comprised  funds,  settled  so  as  to  belong  ultimately  to  the 
children  of  the  marriage,  as  the  parents  or  the  survivor  of  them 
should  appoint,  and  in  default  to  the  children  equally.  It  was 
held  that  there  had  been  a  sufficient  reference  to  the  power  to 
show  that  the  appointor  meant  to  execute  it  by  the  settlement 
which  contained  such  reference ;  (and  see  Wilson  v.  Piggott,  2 
Ves.  351  ;  Poulson  v.  Wellington,  2  P.  &  W.  533 ;  Griffith-BoH- 
cawen  v.  Scott,  26  Ch.  D.  358  ;  Re  Farnell,  33  Ch.  D.  599). 

A  bill  filed  against  executors  to  compel  a  transfer  of  a  fund  Bill, 
by  a  person  to  whom  such  fund  had  been  left  for  life,  with 
power  to  dispose  of  it  by  will  or  otherwise,  has  been  held  suffi- 
cient {Iruin  V.  Farrer,  19  Ves.  86).     So,  too,  the  presentation 
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attorney 
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Intention  to 
execute  is 
necessary. 


of  a  petition  for  payment  out  of  Court  of  the  fund  (Holloway  v. 
Clarhson,  2  Ha.  621 ;  Re  David,  Jolin.  500).  And  payment  out 
has  heen  directed  without  the  execution  of  a  formal  appointment 
{Cambridge  v.  liotise,  25  B.  574). 

Where  A.  had  a  life  interest  in  stock  standing  in  the  names 
of  trustees,  with  a  power  of  appointment  over  a  moiety  by  will 
or  otherwise,  and  she  sold  out  the  stock  and  reinvested  it  in  her 
own  name,  she  was  held  not  to  have  thereby  exercised  her  power 
{Reith  V.  Seymour,  4  Euss.  263).  But  in  Marler  v.  Tommas  (17 
Eq.  8),  shares  in  an  unlimited  company  were  standing  in  the 
name  of  the  trustee  of  a  settlement  on  trust  for  the  separate  use 
of  the  wife  for  life,  and  after  her  death  for  her  general  appointees 
by  deed  or  will.  The  husband  died,  and  the  trustee  transferred 
the  shares  to  the  wife,  and  she  executed  the  deed  of  transfer. 
This  was  held  sufficient.  Such  a  power  would  not  be  executed 
by  giving  a  power  of  attorney,  executed  in  accordance  with  the 
terms  of  the  power,  to  transfer  the  money,  for  that  wotdd  be  to 
turn  an  instrument  of  substitution  into  one  of  alienation  {Hughes 
V.  Wells,  9  Ha.  749). 

But  there  must  be  evidence  of  an  intention  to  execute :  a  mere 
reference  to  or  mention  of  the  fund  is  not  sufficient,  although 
accompanied  by  a  confirmation  of  the  instrument  containing  the 
power. 

In  Re  Bringloe  (26  L.  T.,  N.  S.  58),  A.,  being  entitled  under 
B.'s  will  to  personalty,  settled  3,000^.  thereout  on  0.  On  his 
own  second  marriage  in  1823,  he  settled  a  further  2,500/.  on  his 
wife  for  life,  with  remainder  to  the  children  of  the  marriage ; 
and  in  default  of  issue,  for  his  own  general  testamentary  ap- 
pointees ;  and  in  default  of  appointment,  for  his  next  of  kin. 
A.,  by  his  will  in  1824,  after  reciting  that  he  was  entitled  to 
personalty  under  B.'s  will,  and  that  he  had  settled  3,000i  thereof 
on  C.  and  2,500/.  on  his  wife  on  her  marriage,  confirmed  the 
said  settlement,  and  as  to  all  the  residue  of  the  moneys  to 
which  he  was  entitled  under  B.'s  will,  he  gave  them  on  certain 
trusts.  The  testator  died  without  issue  in  1829  and  his  wife  in 
1869.  This  residuary  gift  was  held  not  to  be  an  exercise  of  the 
power  of  appointment  created  by  the  settlement  in  1823  :  the 
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2,500^.  went  as  in  default  of  appointment,  to  A.'s  next  of  kin, 
who  were  to  be  ascertained  at  his  wife's  death  in  1869. 

26.  The  rule  being  that  there  must  be  a  reference  to  the  power,  Indicia  of 

.  .        intention  to 

or  to  the  property  subject  to  the  power,  m  order  to  show  an  m-  execute. 
tention  to  execute,  the  difficulty  chiefly  arises  in  ascertaining 
whether    such  intention  has   be'en    displayed    (see  Harvey  v. 
Stracey,  1  Drew.  73,  115). 

There  are  various  indicia  which  have  been  held  to  point  to-  an 
intention  to  execute,  or  the  reverse. 

Thus,  if  the  donee  refer  to  the  subject-matter  of  the  power  Reference  to 
in  such  a  manner  that,  if  it  had  been  a  gift  of  the  testator's  matter." 
own  property,  it  would  be  held  to  point  to  particular  stock  in 
his  possession,  it  will  be  sufficient :  but  it  will  be  otherwise,  if 
the  words  would  not  amount  to  a  specific  or  demonstrative  gift. 
In  Be  David  (John.  495),  a  testatrix  bequeathed  "all  the 
residue  of  my  property  to  be  found  in  the  Three-and-a-Half 
per  Cent.  Reduced  Bank  Annuities  (now  reduced  to  Three-and- 
a-Q,uarter  per  Cent.)   and  all  other  property  whatsoever   and 
wheresoever."     She  had  no  stock  of  her  own  at  the  date  of  the 
will,  or  at  any  time  after,  but  had  a  limited  power  of  appointment 
over  a  sum  of  Reduced  Bank  Annuities.     This  was  held  a  suffi- 
cient reference  ;   (and  see  Re  Gratioick,  1  Bq.  177). 

In  Bavies  v.  Davies  (7  W.  R.  85),  a  tenant  for  life  of  settled 
real  estate  had  power  to  charge  the  settled  estate  with  500/. 
for  younger  children.  He  purported  to  devise  the  settled  estate 
by  his  will,  charged  with  500/.  for  his  younger  children.  This 
was  held  a  good  execution. 

On  the  other  hand,  in  Welb  v.  Monnor  (1  J.  &  W.  352),  a 
testator,  having  a  general  power  over  a  fund  in  consols,  limited 
in  default  to  his  children,  and  having  no  other  funded  property, 
bequeathed  "the  whole  of  my  personal  estate  consisting  of 
the  public  funds,  household  furniture,"  &o.  It  was  held  that 
this  did  not  operate  as  an  appointment,  and  that  the  fact  of  the 
testator  having  no  other  funded  property  could  not  be  regarded. 
And  in  Re  Mattivgley's  Trusts  (2  J.  &  H.  426),  a  testator,  having 
power  by  will  to  appoint  a  fund  in  consols  among  his  children, 
bequeathed  all  his  personal  estate  upon  trust  to  pay  debts  and 
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funeral  expenses,  a  legacy  of  19/.  to  his  daughter  A.,  and  to  his 
daughter  B.  all  his  household  furniture;  and  "as  to  all  my 
money  in  the  funds  and  all  the  residue  of  my  personal  estate  " 
upon  further  trusts  for  the  benefit  of  B.  It  was  held  that, 
although  at  the  date  of  his  will,  and  of  his  death,  he  had  no 
other  funded  property,  this  did  not  operate  as  an  appointment. 

But  the  circumstance  of  legacies  being  identical  in  amount 
with  a  fund  subject  to  a  power,  'and  of  the  insufficiency  of  the 
donee's  own  property  to  answer  the  bequests  given  by  the  will, 
are  not  enough  to  raise  more  than  a  conjecture,  and  therefore 
not  enough  to  form  grounds  of  judicial  deteimination  {Davies  v. 
Thorns,  3  De  G.  &  Sm.  347 ;  Jones  v.  Tucl<er,  2  Mer.  533 ; 
Buxton  V.  Buxton,  1  Ke.  753 ;  Lowe  v.  Pennington,  10  L.  J.  Ch. 
83).  But  in  Lownds  v.  Lownds  (1  T.  &  J.  445),  a  testator,  by  his 
will,  bequeathed  sums  amounting  in  the  whole  to  exactly  the 
sum  over  which  he  had  a  power  of  appointment,  but  made  no 
reference  to  the  power,  and  did  not  expressly  refer  to  the  subject- 
matter  of  the  power.  He  had,  practically,  no  other  property 
than  that  over  which  the  power  extended.  Alexander,  C.  B., 
took  this  point  into  account  and  held  that  the  will  operated  as  a 
good  appointment ;  (and  see  Rooke  v.  Rooke,  2  Dr.  &  Sm.  38 ; 
31  L.  J.  Ch.  636). 

Where  legacies  are  given  to  objects  of  the  power,  and  the 
fund  is  then  appointed  to  a  stranger,  subject  to  the  legacies, 
there  is  a  sufficient  appointment  of  the  legacies  {Disney  v.  Crosse, 
2  Eq.  592).  But  a  reference  to  a  part  of  the  subject  of  the 
power  in  a  specific  gift  will  not  be  enough  to  exercise  the  power 
over  the  rest  of  the  property  the  subject  thereof  {Hughes  v. 
Turner,  3  M.  &  K.  666).  In  Elliott  v.  Elliott  (15  Sim.  321), 
a  testatrix,  having  personal  estate  of  her  own,  and  a  special  power 
of  appointment  over  two  sums  of  government  stock,  by  her  will 
gave  one-third  of  the  two  sums  to  objects  of  the  power,  and 
bequeathed  all  the  residue  of  her  personal  estate,  after  payment 
of  her  debts,  funeral  and  testamentary  expenses,  and  the  before- 
mentioned  legacies,  to  two  persons,  objects  of  the  power.  This 
was  held  to  be  a  good  exercise  ;  but  in  his  judgment  the  V.-C. 
said:  "I  admit  that,  if  it  had  been  simply  a  gift  of  all  the 
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residue  of  her  personal  estate  and  effects,  it  would  not  have  been 
an  exercise  of  the  power ;  but  as  she  has  added  the  words  '  after 
payment  of  the  before-mentioned  legacies,'  and  as  the  funds 
over  which  she  had  the  power  were  alone  made  applicable  to 
satisfy  some  of  those  legacies,  I  must  of  necessity  hold  that  this 
residuary  clause  refers  not  only  to  her  own  personal  estate,  but 
to  the  funds  over  which  she  had  the  power  "  ;  (and  cf.  Gains- 
ford  V.  Dunn,  17  Eq.  405).  In  Re  Comber  (14  W.  E.  172), 
the  testator  began  his  will  in  the  following  terms  :  "  Having  the 
disposal  of  2,500/.  bank  annuities,  I  dispose  thereof  as  follows," 
and  then  gave  200/.  "part  thereof,"  and  100/.  "other  part 
thereof,"  and  100/.  "other  part  of  the  aforesaid  stocks;"  and 
then  "as  to  all  the  rest  residue  and  remainder  of  my  personal 
estate  whatsoever  and  wheresoever,"  he  gave  the  same  to  A. 
It  was  held  that  the  residuary  bequest  operated  as  an  execution 
of  the  power  over  the  balance  of  the  fund ;  (and  see  Innes  v. 
Sayer,  3  M.  &  G.  606,  612  ei  aeq.)  In  Reid  v.  Reid  (25  B.  469), 
a  testatrix,  having  considerable  property  of  her  own,  including 
some  ground-rents  but  no  other  freeholds,  and  having  a  power 
of  appointment  under  her  husband's  will  over  other  property, 
including  ground-rents  and  freeholds,  made  her  will  and  in 
pursuance  of  her  power  disposed  of  her  own  and  her  husband's 
property.  She  gave  to  A.  certain  property  of  her  own  "  and 
10/.  a  year  out  of  my  ground-rents;"  to  B.  a  house  over  which 
she  had  a  power  only,  and  "  likewise  the  whole  of  the  residue  of 
my  property  of  every  description  (excepting  my  freehold  pro- 
perty as  disposed  by  the  codicil  to  my  will)."  It  was  held  that 
as  she  had  expressly  excepted,  as  her  own,  property  over  which 
she  had  a  power  only,  her  intention  was  clear  that  the  will 
should  operate  as  an  execution  of  the  power  as  to  the  residue. 

The  execution  of  a  power  of  appointing  real  estate  will  not  Appointment 
1-,       1  •   J.     J.-        J.  •  J!  •    i-  of  Blaokacre 

generally  show  an  mtention  to  exercise  a  power  oi  appomtmg  a  ^oes  not  exe- 

sum  secured  by  a  term  on  the  same  estate.  °^*®  power  of 

•'  appointing 

In  Farmer  v.  Bradford  (3  Buss.  354),  an  estate  subject  to  a  »  charge 

thereon. 

term  of  years  was  limited  to  such  uses  as  A.  should  appoint, 
and  in  default  to  him  in  fee.  The  trusts  of  the  term  were  (in 
the  events  that  happened)  to  raise  1,000/.  for  A.'s  appointees, 
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and  in  default  of  appointment  for  B.  A.  by  his  will  before  the 
Wills  Act  devised  the  estate  and  gave  all  the  residue  of  his 
property  to  0. :  the  will  took  no  notice  of  the  term.  B.  was 
held  entitled  to  have  the  1,000^.  raised  for  his  own  benefit. 

The  Wills  Act  has  made  no  difEerenoe  in  this  respect.     In 

Clifford  V.  Clifford  (9  Ha.  675),  A.  had  power  to  appoint  lands 

in  fee  :  he  had  also  power  to  appoint  a  sum  secured  by  a  term 

in  the  same  lands.     A.  appointed  the  lands  to  B.  for  life  with 

remainders  over,  and  made  him  residuary  legatee  absolutely. 

The   sum   secured   by  the  term  was  held  to   pass   under   the 

residuary  gift  to  B.   absolutely,   and   not   under   the   express 

appointment  of  the  fee. 

Reference  to         A  reference  to  part  of  the  subject  or  to  some  of  many  subjects 

when  testator  of  a  power,  will  not  be  sufiicient  to  make  a  will  operate  as  an 

ove/twx)T        execution  of  the  whole  power  where  there  is  no  other  indication 

of  an  intention  to  execute  it  [Hughes  v.  Turner,  3  M.  &  K.  666). 

In  Lewis  v.  Llewellyn  (T.  &  E.  104),  a  testator  had  freehold 

estates  of  his  own  but  no  copyholds :  he  had  also  a  power  of 

appointment  over  both  freeholds  and  copyholds.     By  his  wiU 

he  devised  all  his  freehold  and  copyhold  estates.     The  devise 

was  held  to  execute  the  power  over  the  copyholds,  but  not  over 

the  freeholds. 

In  Napier  v.  Napier  (1  Sim.  28),  testator  by  will  in  1799 
devised  all  his  lands  in  nine  several  parishes,  which  he  named. 
In  five  of  these  he  had  lands  only  in  fee ;  in  three  of  them, 
lands  over  which  he  had  a  power  of  appointment ;  and  in  the 
ninth,  both  lands  in  fee  and  lands  over  which  he  had  a  power. 
He  made  no  reference  to  the  power:  and  it  was  held  that, 
whereas  the  lands  in  the  three  parishes  over  which  he  had  only 
a  power  passed,  because  otherwise  there  were  no  lands  in  those 
parishes  for  the  will  to  operate  on,  yet  the  lands  in  the  ninth 
parish  over  which  he  had  a  power  did  not  pass,  because  in  that 
parish  he  had  other  lands  to  which  the  will  might  refer;  (see 
contra,  Walker  v.  Mackie,  4  Euss.  76,  and  the  strictures  of  Lord 
Cottenham  on  that  case  in  Hughes  v.  Turner,  3  M.  &  K.  at 
p.  697). 

On  the  other  hand  is  Re  Wait,  Workman  v.  Petgrave  (30 
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Ch.  D.  617),  a  testator,  having  a  special  power  to  appoint  two 
estates  at  B.  and  S.,  and  a  one-fourth  share  in  the  X.  colliery, 
devised  his  estates  at  B.  and  S.  and  gave  "  all  my  share  and 
interest  in  the  X.,  Y.,  and  Z.  collieries."  There  was  no 
reference  to  the  power,  but  neither  at  the  date  of  his  will  nor  at 
the  time  of  his  death,  had  the  testator  any  property  of  his  own 
at  B.  or  S.  He  had,  however,  as  his  own  absolute  property,  a 
small  share  in  the  X.  colliery  and  some  shares  in  the  T.  and  Z. 
collieries.  Pearson,  J.,  held  that  the  testator  must  have  intended 
to  exercise  the  power  over  the  estates  at  B.  and  S.,  because 
otherwise  there  was  nothing  for  the  devises  of  those  estates  to 
operate  upon ;  and  that  the  testator,  having  so  intended  in  those 
two  cases,  he  must  be  presumed  to  have  had  a  like  intention 
with  regard  to  the  third  gift,  and  that  the  will  operated  as  a 
good  execution  of  the  power  over  the  settled  one-fourth  share  in 
the  X.  colliery. 

The  instrument  of  appointment  need  not  in  express  terms 
mention  the  subject  of  the  power,  if  it  is  clear  that  the  testator 
intended  to  include  that  property  in  making  his  dispositions 
{Simloke  v.  Gell,  1  R.  &  M.  515). 

General  words  of  appointment  will  be  a  sufficient  reference  to  General  words 
a  limited  power,  if  the  donee  have  no  other,  and  if  the  appointee  ™  ^eoute^ 
be  an  object  of  the  power.    In  Re  Teape  (16  Eq.  442),  a  testator,  li^^ited power. 
having  power  to  appoint  to  his  wife  the  income  of  a  sum  of 
stock,  directed  payment  of  his  debts  and  gave  all  the  residue  of 
his  property  of  which  he  might  be  possessed  or  be  entitled  to 
dispose  to  his  wife  absolutely.     He  had  no  other  power.     This 
was  held  a  sufficient  reference  to  the  power,  although  the  gift 
was  absolute,  and  the  power  authorized  a  life  interest  only. 

In  Bailey  v.  Lloyd  (5  Euss.  330),  testator  having  a  special 
power  to  appoint  among  his  children,  by  his  will  "  by  virtue  of 
all  and  every  power  and  powers,  authority  and  authorities, 
enabling  "  him  thereto  gave  and  devised  all  his  estate  real  and 
personal.  It  was  held  that  the  reference  to  the  power  was 
sufficient  evidence  of  his  intention  to  exercise  it,  notwithstanding 
that  the  trusts  of  the  wHl  exceeded  the  power. 

In  Banks  v.  Banks  (17  B.  352),  testator,  having  power  to 
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appoint  real  estate  among  his  cMldren,  devised  all  the  real 
estates  of  or  to  wMch.  lie  was  seised  or  entitled  or  of  whicli  he 
had  power  to  dispose  or  to  appoint  upon  trust  for  his  children 
and  for  other  uses  exceeding  his  authority.  It  was  held, 
following  the  last-mentioned  case,  that  this  was  a  good  exercise ; 
(and  see  Gainsford  v.  Bunn,  17  Eq.  405 ;  Hope  v.  Hope,  5 
Giff.  13). 
Blending  of  The  authorities  are  not  altogether  consistent  on  the  question 
fund -with  a  whether  the  fact  that  a  fund  subject  to  a  limited  power  is 
wWoWebts"  appointed  as  part  of  a  residue,  subject  to  the  payment  of  debts, 
are  to  te  paid.  &o.^  and  then  in  trust  for  the  objects  of  the  power,  is  or  is  not 
sufficient  indication  of  intention  not  to  execute  the  power.  In 
Clogstoim  v.  Waleott  (13  Sim.  523),  a  testatrix,  with  a  power  of 
appointment  among  her  children  over  stock,  by  her  will  in  1840, 
"by  virtue  of  every  power  enabling  her  in  that  behalf," 
appointed  aU  the  property  of  or  to  which  she  was  then  or  at 
the  time  of  her  death  might  be  possessed  or  entitled  or  have 
power  to  dispose  "  to  A.  and  B.  on  trust,  after  payment  of  her 
debts  and  funeral  and  testamentary  expenses,  to  invest  the 
residue  for  the  benefit  of  her  children.  It  was  held  that  she 
could  not  have  intended  to  exercise  the  limited  power,  because 
the  only  appointment  contained  in  the  will  was  of  a  residue 
after  payment  of  debts  and  funeral  expenses,  to  the  payment  of 
which  the  fund  in  question  could  not  be  subjected ;  and  there 
were  besides  directions  for  investment  which  were  inapplicable 
to  the  trust  fund. 

In  Re  Cotton  (40  Oh.  D.  41),  North,  J.,  came  to  a  similar 
conclusion.  In  that  case,  testatrix  had  the  usual  power  of 
appointing  among  children  property  settled  on  her  marriage ; 
and  in  default  of  appointment  the  children  took  vested  interests 
at  twenty-one  or  marriage.  By  her  wiU.  the  testatrix  gave  all 
her  real  and  personal  estate  and  all  other  the  real  estate  over 
which  she  should  at  her  death  have  a  power  of  disposition  to 
her  trustees  on  trusts  for  conversion  and  sale,  and  after  payment 
of  debts  to  apply  so  much  of  the  income  as  the  trustees  should 
think  fit  for  the  benefit  of  the  testatrix's  only  child  during 
minority,  and  on  such  child  attaining  twenty- one  for  her  for 
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life,  ■vvitli  remainder  to  lier  children.  The  judge  appears  to 
have  been  influenced  by  the  inappropriate  nature  of  the  trusts 
declared ;  (and  see  Re  Porter,  Porter  v.  De  Quetteville,  45  Ch.  D. 
179). 

On  the  other  hand,  in  Ferrier  v.  Jay  (10  Eq.  550),  the  facts 
were  similar  to  those  in  Clogstoun  v.  Walcott ;  and  V.-O.  Malins 
held  that  the  limited  power  was  well  executed,  saying,  that  by 
the  rule  reddendo  singula  singulis,  it  might  well  be  supposed  that 
the  testatrix  meant  her  debts  to  come  out  of  that  property  which 
was  her  own,  and  the  rest  to  pass  to  those  who  were  the  objects 
of  the  special  power. 

In  Cou-x  V.  Foster  (1  J.  &  H.  30),  Y.-C.  Wood  came  to  a 
similar  conclusion ;  but  Clogstoun  v.  Walcott  was  not  cited. 

In  Re  Teape  (16  Eq.  442),  L.  0.  Selborne,  sitting  for  the 
Master  of  the  Rolls,  followed  Ferrier  v.  Jaij. 

And  in  Thornton  v.  Thornton  (20  Eq.  599),  Malins,  V.-O., 
carried  the  doctrine  of  reddendo  singula  singulis  a  step  further, 
and  read  a  gift  of  all  property  of  which  the  testator  had  a 
disposLQg  power  to  his  wife  for  life,  with  remainder  to  her 
chiLdren,  as  an  execution  (i.)  of  a  power  of  appointment  among 
children  of  property  in  which  his  wife  had  a  prior  life  interest ; 
and  (ii.)  of  a  power  to  appoint  a  life  interest  to  his  wife  over  a 
fund  held  in  trust  for  his  children ;  (see,  too,  Elliott  v.  Elliott, 
15  Sim.  321 ;  Pidgely  v.  Pidgely,  1  Ooll.  256 ;  Re  Harris,  20 
W.  E.  742). 

In  Re  Swinburne  (27  Oh.  D.  696),  testatrix,  having  power  to 
appoint  among  a  definite  class,  devised,  appointed,  and  be- 
queathed all  the  real  and  personal  estate  of  which  she  might  be 
seised  or  possessed  at  the  time  of  her  death,  or  over  which  she 
might  have  any  testamentary  power,  to  trustees  upon  trust  to 
sell  and  convert,  and  to  hold  the  proceeds,  after  payment  of 
costs,  debts,  funeral  expenses,  and  certain  legacies,  as  to  two- 
fourths  for  persons  who  were  objects  of  the  power,  and  as  to  the 
other  two-fourths,  for  persons  not  objects  of  the  power.  Pear- 
son, J.,  held  that  as  to  one  moiety  of  the  settled  property,  the 
power  was  well  exercised;  (and  see  Price  v.  Price,  46  L.  T. 
228). 
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Reference  to         Whether  a  general  reference  to  a  "  beneficial  power  of  appoint- 
power  of  ap-    ment "  is  sufficient  to  execute  a  special  power  is  douhtful.     In 
pointment."     j^^g^  ^    Cadogan  (12  Oh.  D.  868),  a  testator  had  power  to 
appoint  personal  estate  among  children,  and  by  his  will  gave  all 
the  real  and  personal  estate  of  or  to  which  he  might  be  seised 
or  entitled,  or  over  which  he  might  have  "  any  beneficial  power 
of  disposition,"  to  trustees  upon  trust  for  sale  and  conversion, 
and  out  of  the  proceeds  to  pay  his  funeral  and  testamentary 
expenses,  debts,  and  legacies,  and  also  a  mortgage  debt  on  a 
certain  estate,  and  as  to  the  residue  in  trust  for  objects  of  the 
power.     Fry,  J.,  laid  considerable  stress  on  the  use  of  the  word 
beneficial,  as  evidencing  an  intention  not  to  exercise  the  special 
power,  and  held  that  the  wiU  did  not  execute  the  power.     On 
the  other  hand,  in  Von  BrocMorffy.  Malcolm  (30  Ch.  D.  172), 
the  testator,  having  a  special  power,  by  his  will  gave  all  the  real 
and  personal  estate  and  effects  whatsoever  and  wheresoever, 
whether  in  possession,  reversion,  remainder,  or  expectancy,  over 
which  at  the  time  of  his  death  he  should  have  "  any  beneficial 
disposing  power,"  to  trustees  upon  trust  for  sale,  &c.,  and  then 
for  persons  some  of  whom  were,  and  some  of  whom  were  not, 
objects  of  the  power.     Pearson,  J.,  held  that  the  power  was  well 
exercised  by  the  will  so  far  as  regarded  the  appointees  who  were 
objects  of  the  power. 
Wrong  refer-       Even  a  wrong  reference  to  the  power  or  the  nature  of  the 
or  its  subject,   property  will  not  prevent  the  instrument  from  operating  as  a 
good  execution  if  the  intention  to  exercise  the  power  is  other- 
wise  clear.     Thus,   in  Ee  Eardley-Wilmot  (29   B.    644),   the 
testator,  having  a  power  under  a  settlement  made  in  1839  to 
appoint  portions  to  younger  children,  by  his  will  recited  that  he 
had  such  a  power  under  a  settlement  made  in  1819,  and  in  pur- 
suance thereof  appointed.     He  had,  in   fact,  no   such  power 
under  the  earlier  settlement;  but  it  was  held  that,  notwith- 
standing the  wrong  reference,  the  will  was  a  good  exercise  of 
his  true  power.     In  Fletcher  v.  Fletcher  (7  L.  E.  Ir.  40),  the 
testator,   having   a  power  only  to   appoint  certain  leasehold 
premises  in  M.  Street,  and  having  no  other  property  in  the 
street,  gave  "  my  estate  and  interest  in  the  houses  and  premises 
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in  M.  Street,  limited  to  me,  my  executors  and  administrators, 
on  the  death  of  "  X.     This  was  held  to  be  a  good  execution. 

A  reference  to  all  powers  in  general  terms  has  been  held  not  Reference  to 
to  execute  a  special  power  of  a  peculiar  nature,  when  the  direc-  general  terms, 
tions  with  reference  to  the  appointed  property  were  not  consistent 
with  the  nature  of  the  property  subject  to  the  power.  In  Beamish 
V.  Beamish  (4  I.  E.  Eq.  120),  A.  was  partner  in  a  firm,  the 
partnership  deed  of  which  provided  that  it  should  be  lawful  for 
each  partner  to  bequeath  his  share  to  any  one  legitimate  male 
descendant  of  B. ;  and  that  if  such  descendant  should  at  the 
death  of  the  partner  be  of  age,  he  should  have  power  to  elect 
whether  he  would  become  a  partner  or  have  the  value  of  the 
share  paid  him  by  the  other  partners.  If  he  was  a  minor,  the 
executors  of  the  deceased  partner  were  to  elect  for  him,  and  the 
miuor  was  to  have  a  further  power  of  election  within  six  months 
after  attaining  twenty-one.  A.  made  his  will,  by  which  he  in 
no  way  referred  to  the  partnership,  and  thereby  devised,  be- 
queathed, and  in  pursuance  of  every  power  enabling  him,  appointed 
the  residue  of  his  property  to  his  son,  an  object  of  the  power,  if, 
and  not  unless,  he  should  attain  twenty-one ;  if  he  should  die 
under  that  age,  then  he  devised,  bequeathed,  and  appointed  the 
same  to  persons  not  objects  of  the  power.  A.  had  no  other 
power.  The  son  was  a  minor  at  the  date  of  A.'s  death,  and  A.'s 
executors  elected  that  the  son  should  become  a  partner.  The 
Court  held  that  it  was  a  question  of  intention,  and  not  to  be 
dealt  with  as  an  execution  of  a  power.  The  power  of  nomiaation 
was  not  exercised;  only  the  money  value  of  the  share  was  intended 
to  pass,  and  therefore  the  executors  could  not  elect. 

It  has  been  held  by  the  House  of  Lords  that  a  will,  which  Reference  to 
purported  to  be  made  in  execution  of  all  powers,  in  fact  executed  teetetor^as'^ 

two  only  out  of  three  which  the  testatrix  possessed  (Saward  v.  ^°^°  *^^^ 
'J  ■*■  ^  one. 

' Macdonnell,  2  H.  L.  C.  88.  But  Lord  St.  Leonards  doubts  the 
correctness  of  this  decision :  see  Sug.  Prop.  H.  of  L.  502,  608  ; 
Pow.  295). 

But  although  a  recital  and  formal  execution  of  one  power  by 
a  testator  who  has  several  is  evidence  of  an  intention  to  execute 
such  one  power  only  {Attorney-General  v.   Vigor,  8  Ves.  256), 
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there  may  he  other  indicia  besides  mere  general  words,  which  will 
show  that  the  other  powers  were  in  fact  intended  to  be  executed. 
In  Trollope  y.  Linton  (1  S.  &  S.  477),  by  articles  made  pre- 
viously to  the  marriage  of  A.  and  B.  his  wife,  an  infant,  A.  had 
power  to  appoint  B.'s  real  and  leasehold  estates  among  the  chil- 
dren of  the  marriage.  By  other  articles  of  the  same  date,  his 
own  real  estates  were  settled  to  the  use  of  himself  for  life,  with 
remainder  (subject  to  a  jointure  for  the  wife)  to  the  use  of  his 
first  and  other  sons  in  tail :  and  in  default  of  such  issue  to  such 
uses  as  A.  should  appoint.  There  were  several  children.  A., 
by  his  will,  recited  the  articles  for  the  settlement  of  his  own 
estate  and  confirmed  them,  and  recited  the  power  of  appoint- 
ment contained  in  them,  and  proceeded  to  devise  to  his  wife  part 
of  the  property  comprised  in  her  articles  ;  and  then,  in  exercise 
of  the  recited  power  and  of  all  other  powers,  appointed  his  own 
real  estates  and  all  other  real  estates  over  which  he  had  a  power 
of  appointment  to  trustees  on  certain  trusts.  The  will  made  no 
mention  of  the  articles  for  the  settlement  of  B.'s  estate,  but  con- 
tained a  direction  that  all  persons  claiming  under  his  wiU  should 
be  bound  by  the  doctrine  of  election  to  give  efieet  to  the  dis- 
positions thereof.  The  Yice-Chancellor  held  that  the  circum- 
stance of  the  testator  having  recited  his  power  of  appointment 
over  his  own  estate  in  hcec  -verba,  and  yet  made  a  disposition 
inconsistent  with  that  power,  and  the  expression  that  all  persons 
claiming  under  his  will  should  be  bound  by  election  to  give 
efEect  thereto,  showed  that  he  intended  to  execute  the  power 
reserved  to  him  over  his  wife's  estates ;  (and  see  Sug.  Pow. 
293,  295). 

In  Maumellv.  Maunsell  (19  W.  R.  1003),  the  testatrix,  having 
a  special  power  over  two  funds,  recited  the  power  over  one  of 
them,  and  appointed  that  fund.  She  then  devised  all  her  real 
estate  upon  trust  for  conversion  and  gave  and  bequeathed,  "and 
also  in  exercise  of  all  powers  and  authorities"  vested  in  her 
appointed  all  her  personal  estate  upon  trust  for  persons  some  of 
whom  only  were  objects  of  the  power.  It  was  held  to  be  a  good 
exercise  of  the  power  over  both  funds.  In  Saunders  v.  Garden 
(27  L.  R.  Ir.  43),  A.  by  his  wiU  gave  B.  his  wife  a  power  of 
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appointment  over  a  sum  of  Bant  of  Ireland  Stock  and  1,000/. 
secured  by  mortgage,  among  the  children  of  her  two  brothers 
hviag  at  her  decease  (except  such  child  as  should  inherit  the  F. 
estate).  By  a  codicil  A.  recalled  this  exception.  B.  by  her  will, 
after  reciting  that  she  was  possessed  of  Bank  of  Ireland  Stock 
and  other  property,  but  without  referring  to  the  power,  bequeathed 
all  her  said  property  to  her  executors  upon  trust,  after  payment 
of  debts  and  funeral  and  testamentary  expenses,  for  certain 
objects  of  the  power,  and  stated  that  she  expressly  excluded 
her  nephew  who  would  be  entitled  to  the  F.  estate.  In  a  sub- 
sequent part  of  her  will  B.  recited  the  power  given  her  hj  A.'s 
will  to  dispose  of  the  mortgage  debt,  but  made  no  reference  to 
the  codicil  which  removed  the  exception  of  the  son  who  should 
inherit  the  F.  estate,  and  she  appointed  the  debt  equally  between 
the  children  of  her  two  brothers  living  at  her  death,  excluding 
the  excepted  son.  B.  had  no  Bank  of  Ireland  Stock  either  when 
she  made  her  will  or  at  her  death.  It  was  held  that  the  will 
operated  as  a  good  appointment  of  the  stock,  and  that  the  in- 
accurate reference  to  the  terms  of  the  power  by  omitting  the 
change  made  by  the  codicil  did  not  vitiate  the  appointment  of 
the  mortgage  debt. 

If  a  testator  show  that  he  had  the  distinction  between  pro-  if  distinotion 
perty  and  power  clearly  before  his  miad,  a  gift  in  general  terms  propeX-  and 

will  not  operate  as  an  execution  of  such  powers  as  are  mentioned  po^er  present 

^  '■  ^  to  testator  a 

at  the  commencement  of  sect.  25.    Thus,  in  Wildhore  v.  Gregory  mind. 

(12  Eq.  482),  V.-C.  Bacon  said  that  a  testator  cannot  be  con- 
sidered, by  using  the  words  "  my  property,"  to  have  intended 
to  deal  with  property  over  which  he  had  a  limited  power  of 
appoiutment,  when  there  was  property  of  his  own,  to  which  the 
words,  giving  full  effect  to  them  according  to  the  terms  of  the 
will  (exclusively  of  the  instrument  which  created  the  power), 
would  apply. 

But  if  there  is  a  reference  to  the  power,  and  the  will  purports 
to  be  made  ia  pursuance  of  the  power,  it  is  not  necessary  to 
describe  the  property,  but  the  expression  "  my  personal  estate  " 
is  sufficient.  If  a  testator,  possessing  a  power,  say,  "  by  virtue 
of  a  power  I  make  my  will,"  and  then  say,  "  I  give  all  my 
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money,"  this  would  be  a  sufficient  execution  (JSarvey  v.  Stracey, 
1  Drew.  113  ;  and  see  Baiky  v.  Lloyd,  5  Euss.  330 ;  Reid  v. 
Reid,  25  B.  469  ;  Maunsell  v.  Maunsell,  19  W.  E.  1003). 

In  Bavies  v.  Fisher  (5  B.  201),  a  widow  made  her  wUl,  and 
thereby,  after  reciting  her  husband's  will  making  her  residuary 
legatee  and  a  codicil  thereto  by  which  the  property  was  directed 
to  go  over  if  she  did  not  dispose  of  it,  and  stating  her  intention 
to  dispose  of  all  her  husband's  property  and  her  own,  she  ap- 
pointed executors,  gave  pecuniary  legacies  and  annuities,  directed 
payment  of  her  debts,  and  then  as  to  all  the  residue  of  her  per- 
sonal estate  disposed  thereof.  It  was  held  that  the  recitals 
shewed  her  intention  to  include  her  husband's  estate,  over  which 
she  had  a  power  only,  in  her  own  property,  and  that  the  will 
therefore  operated  as  a  good  execution ;  (and  see  Re  Comber, 
14  W.  R.  172  ;  Sumphery  v.  Humphery,  36  L.  T.  91). 

On  the  other  hand,  in  Cooke  v.  Cunliffe  (17  Q,.  B.  245),  the 
testator,  having  a  power  to  appoint  the  uses  of  a  settled  estate 
and  of  a  term  of  500  years,  and  also  being  possessed  of  an  estate 
of  his  own  in  fee,  gave  "  all  the  residue  of  my  personal  estate 
and  all  my  real  estate  over  which  I  have  any  disposing  power." 
It  was  held  that  there  was  no  sufficient  reference  to  the  power 
or  to  the  property  to  render  this  an  execution  of  the  power. 

In  Evans  v.  Evans  (23  B.  1),  a  feme  coverte  with  a  power  of 
appointment  among  her  children,  by  her  will  in  1848,  which 
did  not  refer  to  the  power  or  the  property  subject  to  it,  pur- 
ported to  dispose  of  "  the  property  and  income  I  am  now  or 
may  become  possessed  of."  She  then  gave  "  her  property  "  to 
her  husband  and  children.  She  had  property  of  her  own  to 
which  the  will  might  refer.  It  was  held  that  she  had  not 
executed  her  power. 

If  a  testator  show  that  he  has  the  distinction  between  a 
general  and  a  particular  power  clearly  before  his  mind,  words 
applicable  to  the  general  power  will  not  execute  the  particular 
power. 

In  Bidlery.  Gray  (5  Oh.  26),  the  testatrix  by  her  will  in  1845 
expressed  her  intention  to  appoint  among  her  children  a  fund, 
which  by  virtue  of  her  father's  wiU  she  had  power  to  appoint 
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among  them.  She  then  proceeded  to  appoint  a  portion  only  to 
them ;  and,  after  directing  payment  of  her  debts  and  legacies, 
gave  to  one  of  her  children  "  the  residue  of  the  personal  estate 
which  belonged  to  her,  or  which  she  had  any  general  power  to 
dispose  of."  It  was  held  that,  by  this  residuary  bequest,  the 
testatrix  intended  to  deal  only  with  what  was  her  own  property, 
and  not  with  that  over  which  she  knew  she  had  only  a  limited 
power  of  appointment. 

The  mere  use  of  the  word  "  appoint "  has  been  held  insuffi- 
cient to  show  an  intention  to  execute  a  limited  power,  at  any 
rate,  where  the  donee  of  a  limited  power  had  also  a  general 
power  {Re  Richardson,  17  L.  E.  Ir.  436). 

27.  All  that  is  requisite  is  an  intention  on  the  part  of  the  What  is  a 
donee  that  the  fund  shall  pass  to  some  one  who  is  an  object  of  intention, 
the  power.  When  that  intent  appears,  and  the  only  means 
which  the  person  so  intending  possesses  of  giving  effect  to  it  is 
by  an  exercise  of  a  power  of  which  he  is  donee,  then — though 
his  mind  is  a  mere  blank  as  regards  the  power,  though  he  has 
forgotten  its  existence  (see  Re  Porter,  45  Ch.  D.  179),  or  never 
knew  he  had  it — the  law  will  presume  that  he  must  have  meant 
to  make  use  of  the  only  means  within  his  reach  of  achieving  his 
expressed  purpose.  This  is  subject  to  one  exception,  which  is 
theoretical  rather  than  practical.  When  what  we  find  is  not 
merely  the  absence  of  a  positive  intention  to  exercise  the  power, 
but  the  demonstrated  presence  of  a  positive  intention  not  to 
exercise  it,  then  it  will  be  held  not  to  have  been  exercised,  even 
though  the  intention  to  pass  the  subject  is  expressed  [per  L.  J. 
Christian  in  Minchin  v.  Minchiii,  5  I.  E..  Eq.  273 ;  and  see 
Griffith-Boscaiven  v.  Scott,  26  Ch.  D.  358 ;  Proby  v.  Landor,  28 
B.  604). 

The  priuciple  is,  that  the  donee  of  the  power  having  shown 
an  intention  that  the  property  subject  to  the  power  shall  pass, 
the  mere  expression  that  it  is  to  pass  in  a  particular  manner 
shall  not  control  the  general  intention  that  it  shall  pass  at  aU 
events. 

In  Ward  v.  Hartpole  (3  Bli.  470),  tenant  for  life  had  power 
to  grant  leases  for  lives,  renewable  for  ever,  at  the  best  rent 
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obtainable,  but  without  fine ;  and  another  power  to  raise  money 
for  any  purpose  and  charge  it  on  the  estate.  He  granted  a 
certain  lease  for  lives  renewable  for  ever  at  a  rent,  and  at  the 
same  time  took  300/.  from  the  lessee,  for  which  he  gave  a  separate 
receipt.  It  was  held  that  the  receipt  of  300/.  was  good  under 
the  second  power,  whether  or  not  it  was  originally  taken  as  a 
fine. 

But  there  must  be  a  clear  intention  that  the  property  should 
pass — i.e.,  an  intention  to  do  an  act,  which  can  only  be  done  by 
the  execution  of  the  power.  When  the  intention  to  do  such  act 
is  clear,  and  it  cannot  be  done  except  by  executing  the  power 
(by  means  of  any  estate  which  the  party  possesses  or  otherwise), 
the  law  wiLL  consider  such  an  act  as  an  execution  of  the  power 
{Ee  Morgan,  7  Ir.  Ch.  E.  18). 

In  Robinson  v.  Syhes  (23  Bea.  40),  the  testator,  having  under 
his  marriage  settlement  a  non-exclusive  power  to  appoint  certain 
funds  among  his  children,  made  a  codicil,  and  thereby,  after 
reciting  that  the  funds  had  been  invested  in  an  estate,  and  that 
he  had  contributed  300/.  to  make  up  the  purchase-money,  he 
appointed  that  the  sum  of  300/.,  or  such  other  sum  as  he  was 
empowered  to  appoint,  should  be  raised  by  the  trustees  of  the 
settlement  and  paid  to  one  of  the  objects  of  the  power.  The 
M.  E.  held  that  the  intention  was  either  to  appoint  the  sum 
contributed  by  him — which  in  fact  was  not  300/.,  but  a  mere 
trifle — or  to  appoint  the  whole  trust  fund,  in  which  case  it  was 
bad  as  being  exclusive. 

In  Brookman  v.  Hales  (2  Y.  &  B.  45),  a  widow  was  tenant  for 
life  of  (amongst  other  property)  renewable  leaseholds,  vdth  a 
general  power  of  appointment  by  deed  or  will,  in  default  of 
which  they  were  to  go  to  her  husband's  brother.  During  her 
life  she  several  times,  in  her  own  name  and  at  her  own  expense, 
obtained  renewals  of  the  lease ;  and  the  question  was  raised  after 
her  death  whether  these  renewals  operated  as  an  appointment  in 
her  own  favour.  It  was  held  that  they  did  not  so  operate,  but 
enured  to  the  benefit  of  the  remainderman. 
Clear  inten-  28.  And  there  must  be  in  all  cases  a  clear  intention  to  deal 
ion  r  q        .  jggg^jiy.  ^^j^  ^j^g  fund.     The  jurisdiction  of  the  Court  is  to 
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supply  defects  occasioned  by  mistake  or  inadvertence,  not  to 
supply  omissions  intentionally  made. 

In  Garth  v.  Toivnsend  (7  Eq.  220),  the  donee  of  a  power  of 
appointment  among  her  children  by  deed  or  ■  will  or  writing 
purporting  to  be  or  in  the  nature  of  her  will,  left  a  signed  but 
unattested  memorandum  in  an  envelope  addressed  to  her  son. 
"  For  my  son  and  daughters.  Not  having  made  a  will,  I  leave 
this  memorandum,  and  hope  my  children  will  be  guided  by  it, 
though  it  is  not  a  legal  document.  The  (funds)  I  wish  divided 
as  follows  (amongst  her  children).  This  paper  contains  my  last 
wishes  and  blessings  upon  my  dear  children,  and  thanks  for 
their  love  to  me."  This  memorandum  was  held  to  show  no 
intention  to  execute  the  power,  and  consequently  the  Court 
could  not  remedy  any  defects  in  execution  so  as  to  give  it 
validity  as  an  appointment. 

In  Pennefather  v.  Pennefathev  (7  I.  E.  Eq.  300),  lands  were 
vested  in  trustees  for  a  term  of  years,  on  trust  to  raise  4,000/. 
for  the  children  of  the  marriage,  payable  as  A.,  and  in  default 
of  appointment  by  him,  as  his  wife  should  appoint  by  deed  or 
will,  and  in  default  of  appointment  by  either,  among  the 
children  equally.  A.,  by  will,  directed  all  his  lands,  including 
those  comprised  in  the  term,  to  be  sold,  and  out  of  the  produce 
gave  portions  to  his  five  sons,  and  1,000/.  each  to  three  of  his 
daughters.  By  codicil  he  gave  1,000/.  each  to  his  two  remaining 
daughters,  and  added: — "I  hereby  direct  that  no  part  of  the 
produce  of  my  lands  shall  be  paid  to  any  of  my  sons  until  the 
said  sums  of  1,000/.  each  shall  have  been  paid  to  each  of  my  said 
five  daughters,  or  5,000/.  among  the  survivors  of  them,  over  and 
above  and  in  addition  to  the  equal  distributive  share  of  the  4,000/. 
mentioned  in  my  marriage  settlement,  tchich  each  of  them  are 
entitled  to."  The  Court  of  Appeal,  reversing  the  judgment  of 
the  Vice-ChanceUor,  held  the  power  not  executed;  the  words 
were  not  unmeaning,  for  they  excluded  any  question  of  satis- 
faction or  election. 

The  Lord  Chancellor  said  (p.  310) : — "  It  is  important  to 
observe  that  in  all  the  cases  in  which  intention  to  execute  the 


19:4 


A  CONCISE  TREATISE  ON  POWERS. 


Parallel  case 
of  legacy. 


power  has  been  presumed  in  the  ahsence  of  specific  reference  to 
it,  the  intention  on  the  part  of  the  donee  to  pass  the  property  or 
do  an  act  with  reference  to  it,  operative  under  the  instrument 
which  he  signs,  has  been  clearly  indicated.  He  must  intend 
himself  to  mate  the  gift  which  is  to  be  validated  by  implication. 
In  Adams  v.  Adams  (1  Ha.  540),  the  Yice-Chancellor  says : — 
"  Where  a  testator  in  one  part  of  his  wiU  has  recited  that  he  has 
given  a  legacy  to  a  certain  person,  but  it  has  not  appeared  that 
any  such  legacy  was  given,  the  Court  has  taken  the  recital  as 
conclusive  evidence  of  an  intention  to  give  by  the  will,  and 
fastening  upon  it,  has  given  to  the  erroneous  recital  the  efPect 
of  an  actual  gift.  Where,  however,  the  testator  says  that  only 
which  amounts  to  a  declaration  that  he  supposes  the  party  who 
is  referred  to  has  an  interest  independent  of  the  will,  such  a 
recital  is  no  evidence  of  an  intention  to  give  by  the  will,  and 
cannot  be  treated  as  a  gift  by  implication"  (and  see  Nugent 
V.  Nugent,  8  I.  E.  Bq.  78).  The  distinction  between  the  two 
cases  is  obvious.  In  the  former,  the  erroneous  recital  is  evidence 
of  an  intention  to  give  by  the  will,  inadvertently  not  expressed. 
In  the  latter,  as  is  observed  by  Mr.  Jarman  (vol.  i.  p.  525, 
4th  ed.),  "such  recitals  do  not  in  general  amount  to  a  devise; 
for  as  the  testator  evidently  conceives  'that  the  person  referred  to 
possesses  a  title  independent  of  his  own,  he  does  not  intend  to 
make  an  actual  disposition  in  favour  of  such  person  "  (and  cf, 
Sally.  Uetch,  9  Eq.  376). 

29.  From  the  principles  stated  in  the  last  section,  the  Lord 
Chancellor  of  Ireland  (Lord  O'Hagan)  deduces  a  rule  as  to 
powers,  which  may  be  thus  stated : — 


Distinction 
between  re- 
citals showing 
that  appointor 
thouglit  lie 
had  appoint- 
ed ;  and  that 
he  thought 
appointee  was 
entitled. 


If  the  donee  of  a  limited  power  of  appointment 
erroneously  recites  that  he  has  thereby  appointed, 
this  recital  is  evidence  of  an  intention  to  execute 
the  power. 

If,  however,  he  recites  that  an  object  of  the 
power  is  entitled  to  the  property  subject  to  the 
power,  this  is  evidence  that  he  supposes  that  the 
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person  referred  to  possesses  an  independent  title, 
and  negatives  any  intention  to  exercise  tlie  power. 

It  has  accordingly  been  held  that  where  a  power  of  appoint- 
ment was  given  to  A.  and  B.  jointly  and  to  the  survivor  of  them, 
and  A.  purported  to  exercise  the  power  in  favour  of  C,  an  object, 
and  died  before  B.,  a  recital  in  O.'s  marriage  settlement,  to 
which  B.  was  a  party,  that  0.  was  entitled  to  part  of  the  fund 
under  A.'s  appointment,  did  not  amount  to  an  appointment  by 
B.,  although  he  was  then  sole  donee  of  the  power,  and  the 
settlement  was  an  apt  instrument  for  the  appointment,  and 
although  the  husband  of  0.  made  a  settlement  in  consideration 
of  the  supposed  validity  of  the  appointment  {Minchin  v.  Minchin, 
5  I.  E.  Bq.  178,  258 ;  but  see  post,  s.  32). 

In  He  Walsh  (1  L.  R.  Ir.  320),  A.  had  a  testamentary  power 
of  appointing  policies  among  his  five  children ;  and,  subject 
thereto,  B.  and  0.  and  the  survivor  of  them  had  a  power  of 
appointing  to  the  same  children  by  deed.  On  the  marriage  of 
one  of  the  children,  A.  by  deed  purported  to  appoint  one  of  the 
policies  to  the  intended  husband ;  and  by  his  will  he  recited  the 
marriage  of  this  child,  and  that  she  had  been  already  provided 
for.     This  was  held  to  be  insufficient. 

In  L' Estrange  v.  U Estrange  (26  L.  E.  Ir.  399),  the  T.  estate 
was  devised  to  A.  for  Hfe,  and  after  A.'s  death  to  his  issue  as  A. 
should  appoint  by  deed  or  will,  and  in  default  of  appointment 
to  such  issue  equally.  A.  by  his  will,  after  charging  an  annuity 
upon  the  T.  estate  in  favour  of  his  wife  (which  it  was  held  he 
had  no  power  to  do),  proceeded :  "  As  my  eldest  son  Daniel  will 
inherit  my  estate  of  T.  under  his  grandfather's  will,  I  consider 
him  provided  for,"  and  made  no  further  reference  to  the  T. 
estate.  It  was  held  that  this  did  not  amount  to  an  exercise  of 
the  power  in  favour  of  Daniel ;  and  the  distinction  was  pointed 
out  between  recitals  in  deeds  for  value  and  in  wills. 

If,  however,  the  donee  of  the  power  has  himself  done  some  act  If  the  invalid 
which  in  itself  would  not  be  sufficient  to  operate  as  an  execution  be  ma^™by 
of  the  power,  and  then  by  an  instrument  capable  of  executing  ^^^^°,°^° 
the  power,  recites  or  states  that  the  donee  is  thereunder  entitled, 
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this  ■will  amount  to  an  execution  of  the  power.  In  Lees  v.  Lees 
(5  I.  E.  Eq.  549),  funds  were  settled  by  marriage  articles  on 
trust  for  A.  during  the  joint  lives  of  himself  and  B.,  with  an 
ultimate  trust  to  the  use  and  behoof  of  the  issue  of  the  intended 
marriage  if  more  than  one,  as  A.  should  appoint.  A.  transferred 
part  of  the  funds  into  the  names  of  himself,  B.,  and  a  child ; 
and  by  his  will,  after  referring  to  "  all  sums  in  his  Hfetime  ad- 
vanced to  or  secured  for  "  his  children,  directed  conversion  and 
division  of  his  -whole  property  on  B.'s  death,  the  sums  advanced 
to  be  brought  into  hotchpot ;  he  then  gave  a  list  of  sums  so 
advanced,  and  in  it  included  the  part  of  the  trust  fund  trans- 
feired  into  the  names  of  himself,  B.,  and  their  child :  this  was 
held  sufficient  (cf.  Morgan  v.  Cfronow,  16  Eq.  1). 

30.  As  a  necessary  consequence  of  the  principles  above  stated, 
a  power  will  not  be  held  to  be  executed,  contrary  to  the  ex- 
pressed intention  of  the  donee,  although  it  be  clear  that  he  acted 
under  a  misapprehension  in  making  use  of  such  expression 
(see  ante,  s.  27).  In  Carver  v.  Richards  (27  B.  496),  the 
Master  of  the  Rolls,  after  saying  that  it  is  the  intention  which 
governs  in  these  cases,  proceeds  thus :  "  I  admit  that  this  leads 
to  very  nice  distinctions,  and  that  it  may  very  often  be  extremely 
difficult  to  distinguish  or  define  the  limits  between  an  intention 
not  to  execute  a  power  and  the  ease  of  no  knowledge  of  the 
existence  of  the  power,  in  which  case,  strictly  speaking,  there  is 
no  intention  to  execute  it,  whilst  ia  the  former  there  is  an  inten- 
tion not  to  execute  it.  The  facts  from  which  such  intention  and 
absence  of  intention  are  to  be  inferred  may  very  often  run  near 
to  each  other,  and  possibly  lead  in  some  cases  to  very  nice  and 
perhaps  technical  distinctions ;  but  the  principle  appears  to  me 
to  be  clearly  established  by  the  cases." 

In  Langslow  v.  Langslow  (21  B.  552),  funds  were  vested  in 
trustees  in  trust  after  the  death  of  A.  and  B.  for  the  children, 
grandchildren,  or  other  issue  of  A.  and  B.  as  they  or  the  survivor 
should  appoint,  and  in  default,  for  all  the  children  equally ;  the 
hotchpot  clause  was  applicable  as  between  children  only.  An 
appointment  by  deed  was  made  to  one  son,  and  another  son 
died,  leaving  a  son.     A.  survived  B.,  and  by  will,  which  recited 
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that  the  son  would  be  obliged  under  the  hotchpot  clause  to 
bring  in  the  share  appointed  to  him,  proceeded :  "  and  then  as 
I  make  no  further  appointment,  the  whole  settled  fund  will  be 
equally  divided  between  him  and  my  little  grandson."  This 
was  held  to  be  no  appointment.  It  might  be  said  that  if  he  had 
understood  what  the  effect  would  be,  he  would  have  made  an 
appointment ;  but  this  would  admit  that  there  was  no  appoint- 
ment. 

31.  We  have  seen  (s.  27)  that  if  the  intention  to  pass  the  What  is  suffi- 
property  is  clear,  the  power  by  which  alone  it  can  pass  will  be  an  execution 
held  to  have  been  executed,  although  another  is  referred  to,  but  0!°^^ althe 

the  rule  is  that —  execution  of 

another. 

In  order  to  enable  the  Court  to  say  that  one 
power  has  been  executed  when  another  purports 
to  have  been,  there  must  be  sufficient  words  to 
amount  to  an  execution  of  the  first  power. 

If,  therefore,  the  words  be  referable  to  a  non-existing  power 
and  no  other,  such  an  appointment  would  fail  altogether ;  but  if 
there  are  general  words  of  appointment  sufficient  to  execute 
the  valid  power,  in  addition  to  the  words  executing  the  invalid 
power,  as  a  general  rule  the  intention  to  pass  the  property  will 
prevail,  and  the  mere  mistaken  supposition  of  the  appointor 
that  the  property  would  pass  by  virtue  of  a  power  other  than 
that  by  which  he  expresses  his  intention  to  pass  it,  will  not  be 
held  to  exclude  the  possibility  of  its  passing  under  the  general 
words,  ut  res  per  eat. 

In  Bi'uee  v.  Bruce  (11  Eq.  371),  A.  had  power  to  appoint  real 
estate  among  the  children  of  the  marriage,  to  whom  it  was 
limited  in  default  of  appointment.  By  an  invalid  assurance  A. 
purported  to  destroy  this  power  and  confer  on  herself  a  general 
power.  By  her  will,  without  reference  to  her  special  power, 
but  in  exercise  of  her  supposed  general  power  and  "  every  other 
power  enabling  her  in  that  behalf,"  she  appointed  the  lands  to 
her  children  and  others.     This  was  held  a  good  execution  of  the 
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special  power  so  far  as  it  was  made  in  favour  of  the  objects 
thereof.  The  Master  of  the  Eolls  said  that  he  considered  it  to 
he  a  rule  applicahle  to  the  execution  of  powers,  that  a  power 
will  not  he  deemed  to  he  executed  contraiy  to  the  intention  of 
the  donee  of  the  power,  when  the  donee  supposes  that  a  different 
power  from  that  assumed  to  be  executed  is  vested  in  him. 
But  there  is  no  doubt  that  the  Court  will,  in  order  to  give 
effect  to  the  intention  of  the  donee  of  the  power  for  that  purpose, 
aid  the  execution  of  a  power  not  specially  referred  to,  though  such 
power  was  not  present  to  the  mind  of  the  donee  at  the  time  of 
the  execution. 

In  Me  Eardky-Wilmot  (29  B.  644),  the  testator,  having  a 
power  under  a  settlement  of  1839  to  appoint  portions  to  younger 
children,  by  his  will  recited  fliat  he  had  such  a  power  under  a 
settlement  made  in  1819,  which  in  fact  contained  no  such  power, 
and  in  pursuance  of  the  recited  power  appelated  portions.  It 
was  held  that  this  operated  as  a  good  exercise  of  the  power 
in  the  later  settlement,  notwithstanding  the  wrong  reference; 
(and  see  Re  Boyd,  63  L.  T.  92 ;  Re  Swinhtrne,  27  Ch.  D.  696; 
Saunders  v.  Garden,  27  L.  E.  Ir.  43). 

If,  however,  the  execution  purported  to  he  of  an  entirely 
different  power,  e.g.,  if  it  were  joint  instead  of  single,  and 
applied  to  a  term  of  years  created  for  a  different  purpose,  or 
operated  on  a  fund  of  different  quantity,  which  had  a  different 
destination  in  default  of  appointment,  it  would  he  otherwise 
{Hamiltan  v.  Royse,  2  Sch.  &  L.  315,  331).  And  if  a  man  has 
both  an  express  and  an  implied  power,  and  he  mentions  and 
purports  to  execute  the  former,  this  will  not  be  an  execution  of 
the  latter  (A.-  G.  v.  Vigor,  8  Ves.  256) .  But  an  acCTued  share  may 
pass  under  general  words  of  appointment,  if  wide  enough  {Re 
Benton,  Bannerman  v.  Too%ey,  63  L.  T.  105).  And  although  an 
appointment  may  he  effecttial  as  a  disposition  of  property  while 
still  in  reversion,  it  may  well  be  that  it  is  construed  as  taking 
effect  only  when  it  falls  into  possession,  so  as  to  prevent  the 
application  of  the  doctrine  of  Re  Lord  Chesterfield  (24  Ch.  D. 
643) ;  see  Re  Floxcer,  63  L.  T.  201. 
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32.  There  is  a  distinction  between  powers  executed  in  favour  Distinotion 
of  volunteers  and  those  executed  in  favour  of  purchasers;  though  executions  in 
it  may  be  doubted  whether,  on  questions  of  construction,  the  vol^teersand 
Court  has  any  bias.     The  rule  is  that —  °*  purchasers. 

The  onus  of  proving  the  intention  to  execute  a 
power  voluntarily  is  on  the  volunteer  ;  but  if  the 
person  alleging  the  execution  is  a  purchaser,  the 
presumption  is  in  his  favour. 

In  Blake  v.  Marnell  (2  B.  &  B.  38,  n. ;  8.  C,  4  Dow,  248, 
sub  nom.,  Marnell  v.  Blake),  Lord  Eedesdale  says:  "Where  a 
person  voluntarily  executes  an  instrument  which  may  have 
effect  imder  a  power  to  charge  property,  he  must  demonstrate 
that  he  meant  to  execute  the  power :  but  where  a  person  acts 
for  valuable  consideration,  he  is  understood  in  equity  to  engage 
with  the  person  whom  he  dealt  with  to  make  the  instrument  as 
effectual  as  he  has  power  to  make  it;  and  whenever  that  is 
done,  according  to  all  the  cases  (upon  which  I  see  nothing  to 
raise  a  doubt),  it  shall  have  effect  so  far  as  the  person  who  is  to 
execute  it  has  power  to  give  it  effect.  But  where  the  nature  of 
the  instrument  is  not  according  to  the  power,  but  demonstrates 
an  intent  to  execute  it,  it  shall  have  the  operation  of  charging 
in  the  form  in  which  the  power  allows  it  to  charge. 

Thus,  in  Wilson  v.  Piggott  (2  Yes.  jun.  351),  the  donee  of  a 
power  of  appointment  among  children  was  a  party  to  his  daughter's 
marriage  settlement,  which  recited  that  she  was  entitled  to 
1000/.,  part  of  the  fund  subject  to  the  power,  and  to  another 
sum,  "  both  of  which  would  belong  to  her  husband,"  and  the 
husband  at  the  same  time  made  a  provision  for  the  wife.  This 
was  held  to  be  an  appointment  to  her,  the  husband  being  a 
purchaser.  Lord  Alvanley  said:  "In  this  settlement  he  declares 
her  entitled  to  this  sum,  to  which  she  coidd  only  be  entitled  by 
his  appointment,  and  the  husband  makes  a  settlement  in  con- 
sideration of  it.  He  could  have  compelled  the  father  to  execute 
a  regular  appointment ;  it  is  a  covenant  by  the  father."  But 
where  the  instrument  containing  the  recital  is  an  apt  one  for 
the  execution  of  the  power,  there  seems  no  reason  why  sucli 
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recital  should  not  itself  operate  as  an  appointment  without  more 
(see  Sug.  Pow.  202). 

However,  in  Minchin  v.  Minchin  (5  I.  E..  Eq.  178,  258),  A. 
and  B.  and  the  survivor  of  them  had  a  power  of  appointing 
1,000/.  among  their  children;  B.  had  also  power  to  appoint 
4,000/.  among  her  children.  B.,  by  her  will  in  1842,  recited 
both  powers,  and  appointed  500/.  to  each  of  her  eight  daughters 
out  of  the  two  sums  of  4,000/.  and  1,000/.  After  B.'s  death  a 
settlement  was  made  on  the  marriage  of  one  of  her  daughters, 
to  which  A.  was  a  party.  It  recited  the  instruments  creating 
the  two  powers,  accurately  distinguishing  them,  and  that  B. 
exercised  both  those  powers  by  her  will,  and  that  C.  was  there- 
under entitled  to  600/.,  that  A.  had  agreed  to  settle  a  further 
sum  in  addition  to  and  to  be  settled  with  the  500/.,  and  C. 
thereby  assigned  the  said  500/.  to  trustees.  B.'s  will  was  not  a 
valid  execution  of  the  powers,  and  was  set  aside  by  the  Court. 
The  Lord  Chancellor  O'Hagan,  affirming  the  Master  of  the 
Rolls,  held  that  the  recital  ia  the  settlement  did  not  operate  as 
an  appointment  by  the  father.  The  Lord  Chancellor  said  that 
the  purpose  to  convey  the  500/.  was  the  daughter's ;  the  act  of 
conveying  it  was  excli:^ively  hers.  The  father  could  not  have 
intended  to  convey  that  over  which  he  believed  he  had  no 
control :  he  did  not  take  any  part  ia  the  act  of  conveying  it. 
He  was  a  party  diverso  intuitu,  and  there  seemed  to  him  no  valid 
ground  for  imputing  to  the  father  a  purpose  which  undoubtedly 
in  fact  was  foreign  to  his  mind,  because  of  an  act  which  was  his 
daughter's  only,  and  not  his  at  all. 

The  L.  J.  Christian  dissented  (see  his  judgment,  p.  269). 
He  thought  that  all  the  statements  ia  the  settlement  regarding 
the  daughter's  fortune,  whether  by  way  of  recitals  of  facts  or 
assertions  of  right,  were  to  be  imputed  to  the  father,  in  the 
sense  of  his  having  participated  ia  the  making  of  them.  He 
was  an  executing  party  to  the  deed ;  he  was  identified  with  the 
daughter,  not  only  in  the  formal  framework  of  it,  in  which  they 
made  but  one  party,  but  in  sympathy,  ia  purpose,  and  in 
interest.  He,  even  more  than  she  herself,  was  to  be  looked  to 
for  the  truth  and  honour  of  the  representations  which  were 
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made  regarding  her  fortune  to  the  man  who  was  about  to  marry 
her.  It  is  of  coarse  clear  that  there  was  ample  consideration. 
He  further  thought  that  the  settlement  displayed  two  inten- 
tions. There  was,  first,  the  general  and  leading  intent,  which 
was  one  of  substance  and  of  merits,  viz.,  that  the  daughter 
should  have  out  of  the  two  funds  500/.  as  part  of  her  fortune 
and  as  part  of  the  consideration  for  the  jointure  which  was 
being  settled  on  her ;  there  was,  secondly,  a  particular  and 
special  intent  or  supposition,  which  was  one  of  mere  form  and 
conveyancing,  viz.,  that  the  particular  instrument  through  which 
she  derived  that  right  was  the  will  of  the  mother,  as  an 
exercise  of  the  power.  But  that  was  a  mistake ;  the  will  had 
no  such  effect,  and  gave  her  no  right  at  all.  But  the  father 
possessed  that  very  same  power,  an  exercise  of  which  was  all 
that  was  needed  for  instantly  effectuating  the  first  and  general 
and  leading  intent,  and  which  exercise  lay  clearly  within  the 
scope  and  function  of  the  settlement. 

The  Lord  Justice's  reasoning  seems  more  consistent  with 
principle  and  authority  than  the  actual  decision.  It  is  true 
that  the  father  expressed  no  intention  to  appoint ;  but  the 
same  was  the  case  in  Wilson  v.  Piggott ;  (and  see  Lestrange  v. 
Lest  range,  25  L.  E.  Ir.  399).  The  only  distinction  between 
the  two  cases  would  appear  to  be  that  in  Wilson  v.  Piggott, 
the  father  could  not  have  supposed  that  his  daughter  had  any 
title  at  all,  imless  by  his  appointment;  in  Minchin  v.  Minchin, 
the  father  thought  his  daughter  had  a  complete  title  inde- 
pendently of  him. 

But  there  will  be  no  presumption  in  favour  of  an  intention  to 
appoint,  if  the  instrument  be  purely  voluntary,  as,  e.g.,  a  wiU. 
In  such  a  ease  the  onus  of  proving  the  intention  lies  on  the 
person  claiming  to  be  the  appointee  {Pennefather  v.  Pennefather, 
7  I.  R.  Eq.  317).     See  the  case  stated  ante,  sect.  28. 

33.  A  power  may  be  well  exercised  notwithstanding  Fundin- 

,.j  .  1     J.     -p  T.     •        sufficiently 

a  previous   invalid   execution ;.    but  it   such   m-  appointed 
validity  is    due    to   fraud,  the   validity   of    the  ^p^ointel." 
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second    execution    depends   on   proof   that   such 
fraud  no  longer  exists. 

"  Supposing  a  power  had  been  defectively  executed,  and  the 
parties  afterwards  execute  it  properly,  there  is  no  doubt  but 
the  law  would  look  upon  the  first  execution  as  null  and  void, 
and  that  it  might  therefore  be  exercised  over  again."  {Per. 
Lord  Hardwicke  in  Servey  v.  Servey,  1  Atk.  567.) 

In  Edwards  v.  Slater  (Hardres,  410),  lands  were  settled  to  the 
use  of  A.  for  life,  with  a  proviso  that  if  he  should  make  a 
jointure  to  his  wife,  and  grant  a  lease  for  thirty-one  years  to 
commence  after  his  death  for  raising  3,000/.  for  portions,  the 
lands  should  be  held  to  those  uses  ;  and,  after  divers  remainders 
over  in  tail,  the  fee  was  limited  to  A.  He  afterwards  made  a 
jointure  pursuant  to  the  power,  and  then  bargained  and  sold 
the  lands  in  fee  upon  trust  to  raise  portions.  The  bargaineea 
subsequently  reconveyed  to  A.  in  fee  by  feoffment ;  and  he  then 
made  a  lease  for  thirty-one  years  for  raising  3,000/.  for  portions. 
It  was  held  that  the  lease  was  a  good  execution  of  the  power, 
although  the  attempt  to  execute  it  by  the  bargain  and  sale  was 
bad. 

In  Tippet  v.  Eyres  (5  Mod.  457 ;  2  Yent.  113),  there  was  a 
submission  to  the  award  of  A.  to  be  made  before  the  4th  of 
April,  or  else  to  the  umpirage  of  such  an  one  as  A.  should 
choose,  to  be  made  on  or  before  the  16th  of  April.  A.  made  no 
award,  but  on  the  1st  of  April  chose  and  nominated  B.  to  be 
umpire ;  and  on  B.'s  refusal  he  nominated  C,  who  accepted  and 
awarded.  In  an  action  on  the  award  it  was  held  that  A.'s 
authority  was  not  exhausted  by  the  mere  nomination  of  B., 
independently  of  his  acceptance,  and  that  his  subsequent 
appointment  of  C.  was  good.  Per  Yentris,  J. :  "  Aa  authority 
once  well  executed  cannot  be  transacted  anew ;  but  where  it  is 
not  well  executed  it  may  be  acted  again.  The  naming  is  only 
a  commencement  of  the  execution  of  the  authority."  Rokeby 
and  Powell,  JJ.,  agreed;  but  Pollexfen,  C.  J.,  difEered. 

In  Hole  V.  Escott  (4  M.  &  C.  187),  husband  and  wife  had  a 
joint  power  of  appointment  among  children,  with  a  power  in 
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default  to  the  sijrvivor.  The  hushand  became  bankrupt,  and 
afterwards  joined  with  his  wife  in  appointing.  After  his  death 
a  bill  was  filed  by  a  person  claiming  under  the  bankruptcy,  on 
the  ground  that  the  joint  appointment  was  bad.  The  surviving 
wife  then  made  a  separate  appointment  in  favour  of  the  objects 
of  the  joint  appointment.  The  joint  appointment,  being  made 
after  the  bankruptcy,  was  held  to  be  void ;  but  the  sole  appoint- 
ment of  the  widow  was  upheld. 

In  Ward  v.  Tyrrell  (25  B.  563),  the  donee  of  a  power  of 
appointment  among  a  class  appointed  exclusively  to  some  of 
the  class,  and  a  bill  was  filed  to  set  aside  the  appointment :  the 
appoiutor  then  appointed  in  a  different  manner,  but  declared 
that  such  second  appointment  should  be  good  only  in  case  the 
first  was  set  aside.     The  second  was  held  good. 

The  rule  is  the  same,  if  the  invalidity  is  caused  by  the  execu-  Fund  fraudu- 
tion  being  a  fraud  on  the  power,  subject  to  this  qualification : —  poLted.^' 
that  the  onus  of  showing  that  the  second  appointment  is 
untainted  by  the  fraud  that  vitiated  the  first  is  on  the  ap- 
poiutees  who  claim  under  it.  Theoretically,  therefore,  if  there 
were  first  a  fraudulent  appointment  of  part  of  a  fund,  and  then 
a  general  appointment,  before  any  steps  had  been  taken  to  set 
aside  the  former  appoiatment,  with  words  sufficient  to  carry  the 
fraudulently  appointed  fund,  the  latter  may  operate  as  an 
effectual  appointment.  But  in  the  case  of  fraudulent  appoint- 
ments, whether  actually  set  aside  by  the  Court  or  not,  if  the 
second  appoiatment  is  to  the  same  person  as  the  first,  the 
difficulty  of  showing  that  the  second  appointment  is  free  from 
the  fraud  which  vitiated  the  first  is  so  great  as  to  be  almost 
insuperable.  And,  "  where  an  appointment  has  been  set  aside 
by  reason  of  what  has  taken  place  between  the  donee  of  a 
power  and  an  appointee,  a  second  appointment  by  the  same 
donee  to  the  same  appointee  cannot  be  sustained  otherwise  than 
by  clear  proof  on  the  part  of  the  appointee  that  the  second 
appointment  is  perfectly  free  from  the  original  taint  which 
attached  to  the  first."  And  "  the  burden  of  proof  requisite  to 
support  a  second  appointment  in  such  a  ease  rests  on  the 
appointee."     Per  Giffard,  L.  J.,  in  Topham  v.  Buke  of  Portland 
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further  ap 
pointment  is 
sufficient  to 
cover  aU  the 
estates. 


(5  Ch.  40,  61,  62).  In  Butchim  v.  Sutchins  (10  I.  E.  Eq.  453), 
this  principle  was  held  to  be  of  universal  application  ;  Chatterton, 
y.-C,  saying  that  the  principle  ahove  stated  by  L.  J.  Griffard 
"  extends  to  all  cases,  whether  the  fraudulent  appointment  has 
been  set  aside  by  the  Court,  or  revoked  by  the  appointor." 
Where  exeou-      In  Carver  V.  Richards  (27  B.  488 ;  1  D.  F.  &  J.  548),  A.,  in 

tion  is  void 

for  fraud,  but  1813,  exercised  her  power  of  appointing  among  her  children 
certain  estates,  including  L.,  by  appointing  to  her  eldest  son 
absolutely.  This  appointment  was  made  on  a  bargain  that  the 
estates  should  be  settled  subject  to  A.'s  life  estate,  to  the  use 
that  her  husband  should  receive  a  rent- charge  for  his  life,  and 
subject  thereto  to  the  use  of  the  children  of  the  marriage  as  A. 
and  her  husband  should  jointly  appoint,  or  as  A.,  if  she  survived, 
should  by  deed  or  will  appoint ;  and  the  estates  were  so  settled 
accordingly.  In  1820,  a  joint  appointment  was  made  among 
the  children,  the  L.  estate  being  given  to  the  eldest  son;  in  1826 
slight  variations  of  these  appointments  were  made ;  on  each 
occasion  a  power  of  revocation  and  new  appointment  was 
reserved  to  them  jointly,  or  to  A.  ii  she  survived.  In  1827  the 
husband  died.  In  1829,  the  widow,  by  a  deed,  not  noticing  the 
invalidity  of  the  appointment  of  1813,  and  expressed  to  be  made 
in  exercise  of  the  powers  given  her  by  the  deeds  of  1820  and 
1826,  or  by  the  deeds  recited  in  them,  and  of  all  other  powers 
vested  in  her,  made  some  slight  variations  of  the  dispositions 
of  the  deeds  of  1820  and  1826,  and  subject  thereto  confirmed 
them.  The  original  power  was  held  well  executed  by  the 
appointment  of  1829.  In  this  case  there  were  apt  words  of 
general  appointment,  but  it  is  clear  that  the  appointor  thought 
herself  to  be  executing  a  totally  different  power  from  that 
under  which  the  estate  was  held  to  pass ;  there  were  sufiicient 
words,  however,  to  enable  the  Court  to  say  that  the  valid  power 
was  in  each  case  executed. 

But  there  may  be  cases  in  which  appointments  well  made 
under  a  power  might  be  held  bad,  if  inseparably  intermixed  with 
a  bad  appointment.  What  is  vicious  may  so  far  predominate 
over  what  is  good,  or  the  vicious  and  the  good  may  be  so  mixed 
together,  that  the  Court  cannot  give  efiect  to  the  one  and  reject 
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the  other.  In  Carver  v.  Richards,  the  intention  was  to  distrihute 
the  property  in  the  manner  pointed  out  by  the  deed  of  1829, 
and  what  was  vicious  in  the  mode  of  carrying  out  that  intention 
was  so  far  separable  from  the  good,  that  the  intention  was  held 
to  prevail  (1  D.  F.  &  J.  566 ;  and  see  Birky  v.  Birleij,  25  B. 
299). 

34.  It  has  been  said  that  there  must  be  some  expression  of  an  A  po-wer 
intention   to  execute   the  original   power,  for   that  the   Court  executed  will 
cannot  hold  that  a  power,  which  the  donee  thereof  has  once  "xecuted  U 
purported,  though  ineffectually,  to  execute,  is  executed  by  a  sub-  \^^'^^  '^^  ^° 
sequent  instrument,  in  the  absence  of   all  expression  of   any  execute, 
intention  to  execute. 

In  Jackson  v.  Jackson  (Dru.  91),  where  a  father  had  a  power 
of  appointment  among  his  children  and  exercised  it  by  an 
appointment  to  his  son,  which  was  vitiated  by  a  bargain  for  his 
own  benefit,  and  subsequently  inherited  the  estate  as  his  son's 
heir,  and  disposed  of  it  by  his  will  in  1821,  L.  C.  Sugden  said 
that  as  all  the  circumstances  of  the  case  led  him  to  believe  that 
the  father  must  have  considered  the  power  as  not  in  existence  at 
the  date  of  his  will,  he  was  precluded  from  the  possibihty  of 
attributing  to  him  any  intention  of  then  executing  it.  He  says, 
"  It  is  clear  upon  the  authorities,  that  if  a  man  exercise  a  power 
improperly  so  that  his  execution  of  it  is  void,  and  he  subse- 
quently discovers  his  error,  he  may  then  exercise  the  power  in  the 
manner  warranted  by  law.  But  in  this  case,  there  is  this  diffi- 
culty, that  the  father  never  retracted :  he  never  desired  to  impeach 
the  appointment,  nor  ever  disclaimed  it."  It  is  to  be  observed 
that  the  father  merely  devised  his  estate  and  interest :  there  were 
no  words  purporting  to  execute  any  power.  But  Lord  St. 
Leonards'  remarks  would  seem  to  imply  that  it  was  his  opinion 
that  if  a  power  be  improperly  executed,  the  execution  must  be 
retracted  before  the  original  power  can  be  validly  executed.  It 
seems,  however,  from  the  cases  above  cited,  that  all  that  is 
requisite  is  an  expressed  intention  to  pass  the  property,  the 
subject  of  the  power,  and  apt  words  to  execute  the  power. 

In  Askham  v.  Barker  (12  B.  499),  a  power  of  appointment  Nor  if  the 
among  children  was  executed  by  a  father  on  a  bargain  for  his  tion  be  Siited 
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•with  the  fraud  own  benefit ;  he  afterwards  executed  another  appointment,  re- 
citing the  previous  one  and  his  desire  of  appointing  such  of  the 
premises  as  remained  unappointed,  and  appointed  all  the  funds 
not  comprised  in  the  previous  appointment,  "  and  all  other  the 
sum  and  sums  of  money,  messuages,  lands,  tenements,  and 
trust  estates  whatsoever,  comprised  in  or  affected  hy  the  said 
recited  indenture  of  settlement  over  or  upon  which  he  had  a 
power  of  appointment  or  disposal."  The  Master  of  the  Rolls 
said  that  the  second  execution  was  tainted  by  the  fraud  of  the 
first,  and  was  not  valid  and  complete ;  the  father  was  em- 
barrassed by  what  he  had  previously  done,  which  he  thought 
and  intended  to  be  an  execution  of  the  power;  he  proceeded 
on  that  footing,  and  although  he  had  used  words  which  would 
have  an  operative  effect  i£  that  power  had  never  been  previously 
attempted  to  be  exercised  at  aU,  yet  his  reference  to  the  power 
was  clearly  as  if  it  had  been  previously  executed. 

And  in  Farmer  v.  Martin  (2  Sim.  502),  A.  had  a  power  to 
appoint  10,000/.  among  his  younger  children.  In  1794,  he 
appointed  the  whole  sum  to  his  two  daughters,  reserving  a 
power  of  revocation ;  iu  1 804,  he  appointed  5,000/.  to  the  said 
two  daughters  irrevocably;  in  1806,  he  appointed  the  other 
5,000/.  to  Eleanor  on  a  bargain,  which  made  it  corrupt ;  in 
1819,  by  deed  reciting  the  appointment  of  1806,  he  revoked 
(with  Eleanor's  concurrence)  the  appointment  of  2,500/.  to  her, 
and  appointed  that  sum  to  Ann,  another  object  of  the  power, 
but  provided  that  nothing  therein  contained  should  render  void 
the  appointment  of  1806  to  Eleanor.  It  was  held  that  both 
the  appointments  to  Ann  and  to  Eleanor  were  void,  partly  on  the 
ground  that  the  whole  appointment  was  so  intermixed  with  that 
of  1806  that  it  could  not  be  sustained ;  and  partly  because  it 
was  intended  to  be  an  execution  of  a  power  which  the  parties 
supposed  to  exist,  but  which  did  not  in  fact  exist. 

Lord  St.  Leonards  doubts  the  authority  of  this  ease  (Pow. 
355),  and  see  Irwin  v.  Rogers,  12  Ir.  Eq.  E.  159.  In  Hutchins  v. 
Hutchins  (10  I.  E.  Eq.  453),  A.  had  power  to  appoint  a  per- 
petual rent-charge  among  certain  objects.  In  1850,  he  ap- 
pointed the  bulk  of  the  rent-charge  to  B.,  one  of  the  objects, 
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for  life  with  remainder  to  his  children,  reserving .  a  power  of 
revocation.  In  1858  he  revoked  the  appointment  of  1850,  and 
appointed  a  large  part  to  two  of  the  children  of  B.,  reserving 
a  power  of  revocation.  In  1859  he  entered  into  an  agreement 
with  the  objects  of  the  power  that  he  should  revoke  the  appoint- 
ment of  1858,  and  make  an  irrevocable  appointment  in  their 
favour,  and  that  they  should  benefit  him  as  therein  provided. 
Being  advised  that  this  was  bad,  the  parties  abandoned  the 
agreement ;  but  in  1860  A.  revoked  the  deed  of  1858,  and 
irrevocably  appointed  the  rent-charge  among  all  the  objects;  and 
sixteen  days  later  an  agreement  was  executed  by  A.  and  all  the 
objects  that  the  latter  should  confer  upon  him  all  the  benefits 
provided  for  by  the  abandoned  agreement.  It  was  held  that 
all  the  appointments  were  null  and  void  as  frauds  upon  the 
power. 

If  the  first  appoiatment  has  been  actually  set  aside  by  the  When  the  first 
Court,  it  is  very  diiEcult  for  the  donee  to  made  a  valid  re-  has  been'set 
appointment  to  the  same  person.  In  such  a  case,  the  burden  ^^''^®- 
of  proof  requisite  to  support  the  second  appointment  rests  on 
the  appointee.  The  reasons  which  in  the  case  of  a  dealing 
between  a  solicitor  and  client  throw  the  onus  of  proof  on  the 
solicitor,  between  a  trustee  and  a  cestui  que  trust  on  the  trustee, 
between  a  parent  and  child  on  the  parent,  and  in  the  class  of 
cases  to  which  Suguenin  v.  Baseley  (14  Yes.  273)  belongs,  on 
the  persons  seeking  to  sustain  the  gift,  apply  with  equal  force 
as  between  the  appointee  in  such  a  case  and  the  persons  en- 
titled in  default  of  appointment  [Topham  v.  Duke  of  Portland, 
5  Oh.  40).  In  that  case  an  appointment  made  to  H.,  an  object 
of  the  power,  was  set  aside  as  fraudulent,  by  reason  of  an  ante- 
cedent agreement  between  the  appointor  and  appointee :  the 
appointor  then  appointed  to  H.  again,  and  she  and  the  ap- 
pointor deposed  that  there  was  no  agreement  between  them  as 
to  the  disposition  of  the  fund ;  but  the  appointment  was  set 
aside.  L.  C.  Hatherley  said  that  he  gave  implicit  credence  to 
the  statements  of  the  appointor  and  appointee  :  he  also  thought 
that  it  would  be  difficult  to  hold  that  H.  had  placed  herself  in 
such  a  position  as  to  incapacitate  herself  under  any  cireum- 
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stances  from  accepting  a  gift  of  the  whole  fund :  he  thought 
that  a  valid  appointment  might  have  heen  made  to  her  of  the 
fund,  but  the  real  point  for  consideration  was,  whether  or  not, 
though  now  conscious  of  her  strict  right  at  law  to  dispose  of  the 
fund,  the  pressure  of  a  moral  obligation  not  to  appropriate  more 
than  one-half  of  it  to  her  own  use,  and  to  hold  the  other  half 
subject  to  the  appointor's  intentions  and  for  his  purposes  did 
not,  at  the  date  of  the  last  appointment  and  still,  weigh  on  her 
mind  with  such  force  as  to  convert  her  into  a  mere  passive  in- 
strument of  the  appointor's  intentions,  and  whether  such  her 
sense  of  moral  obligation  was  not  well  known  to  the  appointor ; 
and  if  so,  whether  he  had  taken  any  step  to  discharge  her  from 
it,  and  restore  her  to  complete  freedom  of  action  ? 

35.  Although  the  mere  expression  of  a  desire  to  confirm  an 
invalid  appointment  wiU  not  establish  it,  yet  if  the  appointor, 
having  made  an  appointment  which  was,  at  the  time  of  making 
it,  invalid,  afterwards  does  not  merely  express  a  desire  to  confirm 
such  appointment,  but  proceeds  to  do  so  by  way  of  appointment, 
then,  if  events  have  since  happened  which  render  such  an  ap- 
pointment unobjectionable,  it  will  be  upheld. 

In  Morgan  v.  Gronow  (16  Eq.  1),  an  ante-nuptial  settlement 
contained  the  usual  power  of  appointment  among  children. 
The  husband,  who  survived,  exercised  it  by  appointing  on  such 
trusts,  to  take  effect  after  the  marriage  of  his  daughter  E.,  as 
she  shoidd  appoint,  and  in  default  for  her  for  life,  with  remain- 
der as  she  should  appoint  by  wUl.  E.  was  unmarried  at  the  time, 
and  the  appointment  was  therefore  invalid.  The  donee  of  the 
power,  after  E.  had  married,  executed  a  deed  which  recited  his 
desire  to  confirm,  and  did  actually  confirm,  the  appointment. 
This  was  held  good :  the  deed  showed  on  its  face  a  desire  to 
confirm  by  an  execution  of  the  power :  there  was  an  iutention 
to  confirm,  coupled  with  an  express  declaration  that  such  con- 
firmation was  made  by  virtue  and  in  execution  of  the  power. 

36.  The  same  principles  that  apply  to  powers  of  appointment 
apply  equally  to  powers  of  revocation :  if  therefore  a  man  has 
power  to  revoke  existing  uses  and  limit  new  uses,  and  he  after- 
wards by  will  devises  all  his  lands  having  no  others  than  those 
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subject  to  the  power  of  revocation,  they  will  pass  {Deg  v.  Deg,  2 
P.  W.  415).  But  an  appointment  expressed  to  be  made  in 
exercise  of  every  power  enabling  the  appointor  does  not  extend 
to  property  which  the  appointor  cannot  appoint  without  the 
exercise  of  a  power  of  revocation,  if  there  be  other  property  to 
which  the  words  of  appointment  can  apply  [Pomfrei  v.  Perring, 
5  D.  M.  &  Q-.  775).  The  principles  acted  on  in  other  cases 
with  respect  to  the  exercise  of  powers  apply  to  cases  of  this  sort. 
If  a  person  has  an  interest  in  one  subject  and  a  power  over 
another,  and  uses  general  words  of  disposition  only,  those  words 
will  not  operate  as  an  exercise  of  the  power.  It  is  otherwise 
when  he  has  no  interest  but  only  a  power.  The  same  principle 
must  apply  to  a  case  where  a  person  has  a  power  of  appointment 
and  also  a  power  of  revocation  and  new  appointment.  The 
general  words  of  appointment  ought  not  to  be  held  to  be  an 
exercise  of  the  power  of  revocation.  If  there  was  no  power 
except  one  of  revocation  and  new  appointment,  it  would  be 
different,  and  the  general  words  would  then  be  held  to  be  an 
exercise  of  the  power  {Ibid. ;  see  post,  s.  38). 

If  the  intention  to  revoke  in  all  events  be  clear,  it  makes  no  Intention  to 
difference  that  the  appointees  substituted  in  place  of  the  original  events, 
appointees  cannot  take. 

In  Quinn  v.  Butler  (6  Eq.  225),  a  testator,  having  power  to 
charge  real  estate  with  7,000/.  to  be  distributed  among  his 
younger  children  as  he  should  direct  (but  not  exclusively),  and 
in  default  of  appointment  among  them  equally,  by  will  charged 
the  said  real  estate  with  the  7,000/.  and  directed  that  4,000/., 
part  thereof,  should  be  paid  to  his  younger  son,  and  the  remain- 
ing 3,000/.  to  his  three  daughters  equally.  He  had  no  other 
younger  children.  By  a  codicil  he  revoked  the  appointment  or 
charge  of  7,000/.  made  by  his  will,  and  charged  the  same  here- 
ditaments with  the  payment  of  7,000/.  to  the  younger  son  alone. 
The  Master  of  the  Rolls  said,  "  The  whole  question  depends  on 
the  intention  of  the  testator.  If  a  will  is  simply  revoked  in 
order  to  make  a  gift  in  favour  of  another  person,  and  you  can 
see  that  there  is  no  intention  to  revoke  unless  for  that  purpose, 

F.  P 
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then  the  doctrine  of  Onions  v.  Tyrer  (1  P.  W.  343)  applies " 
{i.  e.,  cessante  ratione  revocandi  cessat  ipsa  revocatio).  But  it  will 
be  otherwise  if  the  intention  be  to  revoke  in  any  case.  In  Quinn 
V.  Sutler,  there  could  be  no  doubt  that  the  intention  was  to 
revoke  the  will  altogether.  The  codicil  was  an  absolute  and 
positive  revocation  of  the  charge :  then  there  was  a  new  charge 
of  7,000/.,  and  the  whole  of  that  was  given  to  the  son,  and  was 
therefore  invalid.  The  case  was  in  fact  analogous  to  those  in 
which  a  testator  says  by  codicil  that  the  legatees  named  in  his 
will  shall  not  receive  anything,  but  that  the  fund  shall  be 
given  to  another  object ;  there,  although  the  latter  cannot  take 
the  gift,  the  Court  cannot  speculate  on  whom  the  testator  might 
have  wished  to  confer  the  benefit  in  such  an  event  {Tupper  v. 
Tapper,  1  K.  &  J.  665 ;  and  see  Bugiiid  v.  Fraser,  31  Oh.  D. 
449). 
Extent  of  But  if  the  words  of  the  clause  reserving  the  power  of  revocation 

extend  by  necessary  grammatical  construction  to  some  only  of 
several  appointments  made  by  the  same  instrument,  a  subsequent 
execution  of  the  power  will  not  revoke  all  the  appointments 
made  by  such  instrument.  In  Morgan  v.  Gronow  (16  Eq.  1), 
the  donee  of  a  power  of  appointment  among  children  executed  a 
deed  in  which  he  recited  certain  former  appointments,  and  his 
desire  to  confirm  them,  and  he  accordingly  thereby  confirmed 
them :  he  then  "  directed  and  appointed "  the  devolution  of 
other  parts  of  the  same  fund ;  and  he  reserved  a  power  to  revoke 
"  the  direction  and  appointment "  thereby  made.  He  afterwards 
exercised  this  power.  Lord  Selborne  held  that,  although  the 
words  of  confirmation  had  been  already  held  by  him  to  operate 
in  substance  by  way  of  re-appointment,  yet  as  the  deed,  so  far 
as  language  and  phraseology  were  concerned,  distinguished 
between  the  two  operations,  the  one  being  on  the  face  of  it 
called  confirmation,  the  other  direction  and  appointment,  the 
power  of  revocation  was  meant  to  refer  to  what  had  been  done 
in  terms  by  way  of  direction  and  appointment,  and  not  by  way 
of  confirmation.  And  a  deed  of  appointment,  containing  a 
power  of  revocation,  must  be  acted  on,  although  there  is 
evidence  of  a  subsequent  appointment  having  been  made,  the 
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dontents   of  wMoh  it  is  impossible  to   ascertain    {Rawlins  v. 
Bickards,  28  B.  370). 

37.  In  Freeman  t.  Freeman  (Kay,  479,  487),  V.-O.  Wood  Eevocationof 
says  mat     it  there  were  a  power  to  appoint  by  will,  and  if  a  ing-  powers  by 
good  appointment  were  made  by  a  will  which  referred  to  the  ^^^"^^^"^ 
power  and  contained  other  devises,  and  if  subsequently  there 
were  another  will,  declared  to  be  the  party's  last  will,  giving  all 
his  real  estate  and  not  revoking  any  previous  instrument,  he 
thought  it  would  be  extremely  difficult  to  hold  that  the  actual 
appointment  made  by  the  first  will  was  in  effect  revoked." 

Now  the  mere  fact  of  making  a  subsequent  testamentary 
paper  does  not  work  a  total  revocation  of  a  prior  will,  unless 
the  latter  expressly  or  in  effect  revoke  the  former,  or  the  two  be 
incapable  of  standing  together ;  for  though  it  be  a  maxim  that 
no  man  can  die  with  two  testaments,  yet  any  number  of  instru- 
ments, whatever  be  their  relative  date,  or  in  whatever  form  they 
may  be,  so  as  they  be  all  clearly  testamentary,  may  be  admitted 
to  probate  as  together  containing  the  last  will  of  the  deceased.  If 
a  subsequent  testamentary  paper  be  partially  inconsistent  with 
one  of  an  earlier  date,  then  such  latter  instrument  wiU  revoke 
the  former  as  to  those  parts  only  where  they  are  inconsistent 
(Williams  on  Executors,  8th  ed.  165,  cited  in  Lemage  v.  Goodban, 
L.  E.  1  P.  &  D.  62,  as  representing  the  true  result  of  the  autho- 
rities; and  see  Re  Tenney,  45  L.  T.  78;  Hellier  v.  Hellier  9  P.  D. 
237;  as  to  the  expression  "last  will,"  see  Pettinger  v.  Ambler, 
1  Eq.  510,  515 ;  Cutto  v.  Gilbert,  9  Moo.  P.  0.  131.  In  Leslie 
T.  Leslie,  6  I.  R.  Eq.  332,  these  words  are  said  to  be  of  no  weight 
whatever.  The  use  of  the  word  "  only  "  might  perhaps  have  a 
different  effect ;  see  Freeman  v.  Freeman,  5  D.  M.  &  Gr.  704,  at 
p.  710).  In  that  case,  the  words  "last  will"  were  held  not  to 
amount  to  a  revocation  of  a  former  will,  vidthout  words  to  that 
effect,  as  regarded  real  estate,  though  L.  J.  Turner  seemed  to 
think  that  it  would  be  different  as  to  personalty.  In  Leslie  v. 
Leslie,  however,  the  property  was  personal. 

It  would  appear  therefore  that  if,  in  the  case  put  by  V.-O. 
Wood,  the  power  was  a  limited  one,  the  subsequent  will  would 
c  p2 
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have  no  efPect  on  the  appointment  made  by  the  prior  will, 
whether  before  or  after  the  Wills  Act.  In  Freeman  v.  Freeman, 
the  will  was  before  1838. 

In  Piti  Y.  Jackson  (2  Br.  0.  0.  51),  the  testator  had  power  to 
appoint  20,000^.  among  his  children.  By  his  will,  in  1768,  he 
appointed  10,000/.  to  his  daughter  A.,  and  also  gave  her  a  legacy 
of  30,000/.  In  1771  A.  married,  and  the  testator  gave  her 
40,000/.  as  a  portion.  A  month  later,  he  made  a  codicil  whereby 
he  revoked  "  the  legacy  of  40,000/."  given  by  his  will  to  A.  It 
was  held  that  this  revocation  extended  to,  and  revoked,  the 
appointment  of  10,000/.  as  well  as  the  actual  legacy  of  30,000/. 
But  if  a  man,  since  the  Wills  Act,  seised  in  fee  of  Blackacre 
and  with  a  general  power  of  appointment  over  Whiteacre,  devises 
and  appoints  all  his  estates  to  B.,  and  afterwards,  without 
expressly  revoking  his  former  will,  devises,  but  does  not  appoint, 
all  his  real  estate  to  C,  it  seems  that  C.  would  take  both 
Blackacre  and  Whiteacre. 

In  Shiely.  O'Brien  (7  I.  E.  Eq.  64),  a  testator  made  a  will 

by  which  he  divided  amongst  his  children  all  his  own  property, 

and  also  property  over  which  he  had  a  power  given  him  by  his 

marriage  settlement ;  (it  does  not  appear  whether  the  power  was 

general  or  limited).     He  afterwards  made  another  will,  which 

contained  no  words  of  revocation,  by  which  he  fully  disposed 

of  his  own  property  but  not  of  that  over  which  he  had  a  power 

of  appointment.     The  two  wills  were  made  in  paragraphs,  and 

the  latter  appeared  to  be  in  many  respects  a  copy  of  the  former : 

the  Court  admitted  the  latter  only  to  probate.     The  efEect  of 

this  was  to  make  the  subsequent  will,  which  contained  no  words 

of  revocation  or  appointment,  operate  as  a  revocation  of  the 

appointment  contained  in  the  first  will :  the  decision,  however, 

rests  on  the  peculiar  circumstances  of  the  case ;  (and  see  Lemage 

V.  Goodban,  L.  E.  1  P.  &  D.  57). 

Wills  in  It  was  stated  in  the  former  edition  that  appointments  made 

powers  re-       ^J  "^U  in  execution  of  powers  are  not  revoked  by  mere  general 

wordlof  "^""^  words  of  revocation  of  all  former  wills  without  appointment, 

revocation        on   the    authority    of    In    b.    Merritt    (I    Sw.    &    Tr.    112). 

•without  new      -n  -i- 

appointment.    But  this  case,  and  that  of  In  b.  Joys  (4  ib.   214),  must  be 
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taken  to  have  been  overruled  by  Sotheran  v.  Denning  (20  Ch. 
D.  99),  and  the  rule  must  now  be  stated  as  follows  : — 

A  general  clause  in  a  will  revoking  all  former 
wills  revokes  a  prior  testamentary  appointment. 

In  Sotheran  v.  Denning  {supra),  a  married  woman  had  a 
general  power  to  appoint  real  estate  by  will.  During  her 
husband's  lifetime  she  made  a  will  exercising  this  power ;  and 
after  his  death  she  made  a  second  will  by  which  she  revoked  all 
former  wills,  and  made  a  general  devise  and  bequest  of  all  her 
real  and  personal  estate.  She  finally  made  a  third  will  revoking 
all  former  wills  and  bequeathing  all  her  personal  estate,  but  not 
dealing  with  her  real  estate  at  all.  It  was  held  that  the  testa- 
mentary appointment  contained  in  the  first  will  was  revoked 
by  the  second  will,  and  the  second  will  by  the  third ;  so  that 
the  real  estate  went  as  in  default  of  appointment. 

In  Harvey  v.  Harvey  (32  L.  T.  141),  testatrix,  having  a  power 
by  will  to  appoint  real  estate  among  her  children,  appointed  it 
in  equal  moieties  to  her  two  children.  By  a  second  will  she 
revoked  all  former  wiUs,  and  devised  and  bequeathed  all  her 
real  and  personal  estate  to  her  daughter.  She  had  no  real 
estate  except  that  over  which  she  had  the  special  power. 
Malins,  Y.-O.,  held  that  the  second  will  revoked  the  former 
will,  but  did  not  operate  as  an  exercise  of  the  special  power ; 
and  he  dechned  to  give  the  words  of  revocation  the  limited 
effect  which  they  would  have  had  prior  to  the  WiUs  Act. 

In  B,e  Kingdon,  Wilkins  v.  Fryer  (32  Ch.  D.  604),  a  married 
woman,  having  a  special  power  of  appointing  real  estate  among 
her  children,  exercised  that  power  by  wiE  in  1866.  Her  hus- 
band subsequently  died,  having  left  her  all  his  real  estate  ;  and 
after  his  death  she  made  three  separate  wills,  in  each  of  which 
she  revoked  all  other  wills.  In  the  last  she  disposed  of  all  her 
real  and  personal  estate,  "  including  as  well  real  estate  as  per- 
sonal estate  over  which  I  have  or  shall  have  a  general  power  of 
appointment ;  "  but  she  did  not  affect  to  exercise  or  mention 
her  special  power.     Kay,  J.,  held  that  the  appointment  of 


214 


A  CONCISE  TREATISE  ON  POWERS. 


1866  was  revoked,  and  that  the  property  went  as  in  default 
of  appointment;  (and  see  In  b,  Eustace,  L.  R.  3  P.  &  K 
183). 


What  is  a         38_ 
BtifBcient  exe- 
cution of  a 
power  of 
revocation. 


A  power  of  revocation  and  new  appointment  is 
not  exercised  by  general  words  of  appointment, 
if  there  is  any  other  power  to  which  the  general 
words  may  refer,  or  (since  the  Wills  Act)  by  a 
general  devise  or  bequest,  in  the  absence  of  alj 
evidence  of  an  intention  to  revoke. 

"  An  instrument  which  exercises  a  power  of  revocation  and 
new  appointment  must  show,  not  merely  an  intention  to  appoinfi 
but  an  intention  to  revoke  the  subsisting  appointment "  (-K^ 
Wells,  42  Ch.  D.  646). 

In  Pomfret  v.  Perring  (5  D.  M.  &  G.  776),  Turner,  L.  J., 
says  (p.  780) :  "  Here  an  actual  appointment  has  been  made 
with  a  power  of  revocation,  and  the  appointment  was  to  be 
tmdone  before  the  power  of  new  appointment  would  arise.  To 
show  that  a  power  of  this  description  has  been  exercised,  it  is 
not,  I  think,  enough  to  show  an  intention  to  appoint ;  an  inten- 
tion to  revoke  the  former  appointment  ought  also  to  be  shown. 
The  principles  acted  on  in  other  cases,  with  respect  to  the 
exercise  of  powers  seem  to  me  to  apply  to  this.  If  a  person 
has  an  interest  in  one  subject,  and  a  power  over  another,  and  uses 
general  words  of  disposition  only,  these  words  will  not  operate  as 
an  exercise  of  the  power.  It  is  otherwise,  when  be  has  no 
interest  but  only  a  power.  The  same  principle  must,  I  think, 
apply  to  a  case  where  a  person  has  a  power  of  appointment,  and 
also  a  power  of  revocation  and  new  appointment.  The  general 
words  of  appointment  ought  not  to  be  held  to  be  an  exercise  of 
the  power  of  revocation.  If  there  was  no  power  except  one  of 
revocation  and  new  appointment,  it  would  be  different :  and  the 
general  words  would  then  be  held  to  be  an  exercise  of  that 
power.  I  think  it  clear  that  an  intention  must  be  shown  to 
revoke  and  undo  what  has  already  been  done." 

In  Palmer  v.  Newell  (20  Beav.  32),  Lord  Eomilly  held  that, 
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althougli  a  general  gift  in  a  mil  does  by  virtue  of  the  "Wills 
Act  operate  as  an  exercise  of  all  general  powers  of  appointment, 
yet  it  does  not  operate  as  an  exercise  of  a  power  of  revocation  ; 
(and  see  Charles  v.  Burlie,  60  L.  T.  380  ;  43  Ch.  D.  223,  n. ; 
Nanney  v.  Williams,  22  Beav.  452 ;  Re  Jones,  Greene  v.  Gordon, 
34  Ch.  D.  65 ;  Re  Brace,  Welch  v.  Colt  (1891),  2  Ch.  671). 

In  Re  Gibbes'  Settlement,  White  v.  Randolf  {57  Ch.  D.  143), 
A.,  having  a  general  power  to  appoint  a  fund  "  by  his  last  will 
and  testament  or  any  codicil  thereto  or  any  writing  in  the 
nature  thereof,"  duly  executed  what  he  designated  a  "testa- 
mentary appointment."  A  month  afterwards  he  executed  a 
will  which  contained  a  gift  of  all  the  rest  residue  and  remainder 
of  his  estate  and  effects  whatsoever  and  wheresoever,  but  con- 
tained no  reference  to  the  prior  appointment.  The  will  alone 
had  been  proved,  the  registrar  refusing  probate  of  the  "  testa- 
mentary appointment."  North,  J.,  held  that  the  contrary 
intention,  mentioned  in  the  27th  section  of  the  WiUs  Act,  must 
appear  in  the  iastrument  containing  the  residuary  bequest  or  a 
codicil  thereto ;  that  he  could  not  therefore  look  at  the  testa- 
mentary appoiatment  to  find  a  contrary  iatention  ;  and  accord- 
iDgly  that  the  will  operated  as  an  execution  of  the  power  of 
appointment  and  a  revocation  of  the  previous  appointment. 

The  cases  really  show  that  a  power  of  revocation  must  be 
expressly,  and  cannot  be  constructively  executed ;  but  the  grant 
of  the  estate  subject  to  the  power  would  be  sufficient ;  post,  p.  268) . 

Before  the  WUls  Act,  a  woman's  will  was  revoked  by  her  Revocation 
marriage,  except  in  some  cases  of  wills  made  in  execution  of 
powers  {Logan  v.  Bell,  1  C.  B.  872,  and  see  Douglas  v.  Cooper, 
3  M.  &  K.  381)  ;  a  man's,  by  marriage  and  the  birth  of  issue. 

By  the  Wills  Act,  sect.  18,  it  is  enacted  that  every  will  made  Wills  Act, 
by  a  man  or  woman  shall  be  revoked  by  his  or  her  marriage,  ^'  ' 
except  a  will  made  in  exercise  of  a  power  of  appointment,  when 
the  real  or  personal  estate  thereby  appointed  would  not,  in 
default  of  such  appointment,  pass  to  his  or  her  heir,  customary 
heir,  executor,  or  administrator,  or  the  person  entitled  as  his  or 
her  next  of  kin  under  the  Statute  of  Distributions. 

But  a  wiU  made  in  execution  of  a  power  of  appointment  is 
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not  revoked  by  a  subsequent  marriage,  wben  in  default  of 
appointment  the  property  of  which  it  disposes  passes  under  the 
settlement  containing  the  power,  although  the  same  persons 
would  take  under  such  settlement  as  would  have  taken  in  case  of 
intestacy  under  the  Statute  of  Distributions  {In  b.  Fenwiek,  L.  E. 

1  P.  &  D.  319 ;  In  h.  Mc  Vicar,  ibid.,  671 ;  In  b.  Worthington, 
20  W.  E.  260). 

Nor  is  such  a  will  revoked  by  a  subsequent  marriage,  when, 
in  the  event  of  certain  contingencies  happening,  the  property 
thereby  appointed  will  not,  in  default  of  appointment,  pass  to 
the  persons  who  would  have  taken  in  case  of  intestacy  imder 
the  Statute  of  Distributions  {ibid.). 

A  will  under  a  power  will  be  revoked  by  any  act  amounting 

to  a  revocation  in  law  of  a  proper  wUl  (Sug.  Pow.  458  ;  Reid  v. 

Shergold,  10  Yes.  370). 

Eevooation  A  will  is  revoked  by  a  subsequent  defective  execution  of  the 

appointment,    power,  if  the  defect  be  such  as  equity  can  aid  {Cotter  v.  Layer, 

2  P.  W.  624). 

But  it  will  not  be  revoked  by  an  absolutely  invalid  appoint- 
ment. In  Eilbeck  v.  Wood  (1  Euss.  564),  a  married  woman, 
donee  of  a  power  of  appointment  by  will,  duly  made  her  will  in 
execution  thereof;  she  afterwards  purported  to  appoint  the 
property  by  deed :  this  appointment  being  absolutely  void,  was 
held  not  to  be  a  revocation  of  the  will ;  (and  see  Ford  v.  Be 
Ponth,  30  Beav.  572). 

But  where  A.,  having  power  by  will  to  appoint  personalty 
among  her  husband  and  children,  by  will  appointed  the  fund 
equally  between  her  husband  and  children,  and  afterwards,  on 
the  death  of  one  of  her  children,  made  a  codicil  whereby  she 
bequeathed  the  share,  which  would  have  gone  to  the  deceased 
child  had  he  survived  her,  to  his  two  children  who  were 
strangers  to  the  power ;  Kay,  J.,  held  that  this  did  not  amount 
to  a  revocation  pro  tanto,  so  as  to  make  the  share  appointed  to 
the  deceased  son  go  as  in  default  of  appointment ;  but  that  the 
whole  fund  must  go  under  the  appointmMit  to  the  husband  and 
surviving  children  of  the  appointor  {Duguid  v.  Fraser,  31  Oh.  D. 
449). 
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39.  An  appointment  under  a  power  may  be  adeemed  in  the  Ademption 
same  manner  as  a  specific  devise  or  bequest ;  and  if  the  appointor  meuts'.°"^ " 
aliens  the  property  subject  to  the  power,  he  is  to  that  extent  to 
be  taken  to  revoke  his  appointment. 

By  the  Wills  Act,  sect.  23,  it  is  enacted:  "No  conveyance  Wills  Act, 
or  other  act  made  or  done  subsequently  to  the  execution  of  '*'  ^^" 
a  wUl  of,  or  relating  to,  any  real  or  personal  estate  thereia 
comprised,  except  an  act  by  which  such  will  shall  be  revoked  as 
aforesaid,  shall  prevent  the  operation  of  the  will  with  respect  to 
such  estate  or  interest  in  such  real  or  personal  estate  as  the 
testator  shall  have  power  to  dispose  of  by  will  at  the  time  of  his 
death"  (see  1  Jarm.  162). 

This  section  of  the  Act  applies  to  cases  where  testators.  Application 
having  devised  their  estates,  make  conveyances  of  them  which  °*  ^^'^'"  ^^' 
are  to  have  the  same  effect  as  fines  or  recoveries,  or  where  they 
mortgage  the  devised  estates  in  fee  and  afterwards  take  a  recon- 
veyance of  them  to  themselves  and  a  trustee  to  bar  dower:  but 
it  does  not  apply  to  cases  where  the  thing  meant  to  be  given  is 
gone  (Shelford,  Eeal  Property  Stat.,  520,  8th  ed.,  cited  with 
approval  by  Jessel,  M.  E.,  15  Ch.  D.  487). 

There  is,  however,  considerable  difference  of  opinion  as  to  the 
effect  of  this  section ;  Lord  St.  Leonards,  V.-C.  Malins,  and 
Mr.  Eoper  appearing  to  differ  from  Lord  Eomilly  and  Sir 
George  Jessel. 

In  Oale  v.  Gale  (21  B.  349),  A.  had  a  general  power  to 
appoint  the  reversion  in  fee  of  settled  estates ;  and  the  trustees 
had  a  power  of  sale  with  A.'s  consent,  the  proceeds  to  be  held  in 
trust  to  be  reinvested  in  land  to  be  held  to  the  same  uses,  &c.,  as 
the  lands  sold.  A.  by  his  will  appointed  the  estates  to  trustees 
on  trust  to  sell  and  hold  the  proceeds  for  the  benefit  of  certain 
persons  named ;  and  he  gave  all  his  estate  "  not  hereinbefore 
specifically  disposed  of  "  to  his  widow.  After  the  date  of  the 
■will  the  estate  was  sold  under  the  power  of  sale  with  A.'s  con- 
sent. The  Master  of  the  Rolls  held  that  the  appointment  was 
adeemed,  and  that  the  proceeds  passed  under  the  residuary  gift 
to  the  widow.  Lord  St.  Leonards  (Pow.  308)  disapproves  of 
this  decision  as  being  a  narrow  construction  of  the  Wills  Act : 
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he  considers  that  the  power  of  appointment  in  A.  was  not 
destroyed  by  the  execution  of  the  power  of  sale,  but  was  merely 
transferred  to  the  property  ia  its  new  state.  "  The  testator  did 
not  intend  the  legatees  to  take  the  settled  estate  itself,  hut  the 
produce  of  it,  and  that  was  precisely  the  condition  in  which  the 
settled  property  stood  at  his  death.  The  reinvestment  of  the 
money  in  another  estate  should  have  made  no  difference,  for 
the  disposition  hy  the  wUl  was  reaUy  of  the  settled  property; 
and  would  embrace  it  in  whatever  shape  it  existed  "  (Sug.  308); 
Mr.  Eoper  also  disapproves  of  this  decision  (Legacies,  4th.  ed". 
332). 

In  Collinson  v.  Collinson  (24  B.  269),  a  manor  and  lands  were 
by  settlement  in  1836  vested  in  A.  upon  trust  to  sell  and  hold 
the  proceeds  for  the  children  of  the  marriage  as  X.  and  T. 
should  appoint.  In  1849  part  of  the  settled  land  was  taken  by 
a  railway  company,  and  the  purchase-money  was  laid  out  in.  the 
purchase  of  cottages  which  were  conveyed  to  A.  upon  the  trusts 
of  the  settlement.  In  1851,  by  a  deed-poll  reciting  the  settle- 
ment and  describing  the  property  thereby  settled,  X.  and  Y. 
appointed  that "  all  and  singular  the  moneys  to  arise  by  the  sale 
of  the  aforesaid  manor,  lands,  and  other  hereditaments,  pursuant 
to  the  trust  in  that  behalf  in  the  same  indenture  contained,  and 
the  stocks,  funds,  and  securities  in  or  upon  which  the  same 
might  from  time  to  time  be  invested,  and  the  interest,  dividends, 
and  annual  produce  to  arise  from  such  trust  moneys  and  the  said 
manor,  lands,  and  hereditaments  until  such  sale  thereof  as  last 
aforesaid,  and  the  rents,  issues,  and  profits  of  the  same  manor, 
lands,  and  hereditaments  should  remain  and  be  in  trust "  as 
therein  mentioned.  The  Master  of  the  Bolls  held  that  the 
deed-poll  did  not  operate  as  an  appointment  of  the  cottages. 

In  BlaM  v.  Blake  (15  Ch.  D.  481),  A.  had  a  general  power  of 
appointment  over  the  reversion  in  fee  of  a  moiety  of  settled 
estates  which  the  trustees  had  power  to  sell  with  the  consent  of 
A.  and  his  wife.  In  April,  1873,  parts  of  the  land  were  sold, 
and  the  proceeds  were  paid  to  the  trustees  and  by  them  invested 
in  India  stock.  In  the  July  immediately  following  these  sales 
A.  made  his  will,  and,  in  exercise  of  his  power,  appointed  his 
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moiety  of  the  settled  manors  and  hereditaments  to  his  son  in 
fee  ;  and  "  suhject  and  without  prejudice  to  the  appointment  he 
had  made  of  the  moiety  of  the  said  manors  and  other  heredita- 
ments he  gave,  devised,  and  hequeathed  all  the  real  and  personal 
estate  of  or  to  which  he  might  have  any  power  of  appointment 
to  his  wife."  The  Master  of  the  EoUs  held  that  the  appoint- 
ment was  to  he  read  literally  as  applying  only  to  the  lands 
remaining  unsold,  and  that  the  proceeds  of  the  land  sold  passed 
under  the  residuary  gift  to  his  wife. 

On  the  other  hand,  in  Re  Johnstone  (14  Ch.  D.  162),  a  mar- 
ried woman,  having  a  general  power  over  a  settled  fund,  by  her 
will,  after  reciting  that  by  the  settlement  £3,606  bank  annuities 
stood  "  settled  upon  trust  for  investment  as  therein  mentioned," 
appointed  "  the  sum  of  £2,000  bank  annuities,  part  of  the  said 
sum  of  £3,606  like  annuities"  to  A.,  "  £1,000  bank  annuities 
other  part  of  the  said  sum  of  £3,606  Kke  annuities  "  to  B.,  and 
"  the  residue  of  the  said  sum  of  £3,606  bank  annuities  "  to  C. 
Part  of  the  bank  annuities  were  afterwards,  vsdth  the  consent  of 
the  appointor,  and  her  husband,  sold  out,  and  the  proceeds 
reinvested  in  railway  stock ;  so  that  at  her  death  the  settled 
funds  consisted  of  £2,000  railway  stock  and  £1,087  bank 
annuities.  Malins,  Y.-C,  held  that  there  had  been  no  ademption 
"  because  when  the  testatrix  doled  out  these  sums  she  meant  to 
appoint  the  fund  which  was  subject  to  the  settlement  and  over 
which  she  had  the  power  of  appointment ;  and  this  fund  does  not 
cease  to  be  the  fund  subject  to  the  power  in  the  settlement  by 
its  being  invested  in  a  different  security.  It  is  not  less  the  fund 
comprised  in  the  settlement  by  its  being  invested  in  Great 
Western  guaranteed  stock." 

In  Cooper  v.  Martin  (3  Ch.  47),  an  estate  was  devised  on  trust 
for  sale,  with  power  of  pre-emption  for  the  testator's  younger 
children,  and  the  proceeds  were  to  be  held  on  such  trusts  in 
favour  of  his  children  as  A.  should  appoint  before  a  certain 
period.  Cairns,  L.  C,  thought  that  an  appointment  of  the 
estate  eo  nomine  would  have  carried  the  proceeds  of  the  sale  of 
the  estate  if  it  had  been  necessary  to  sell  it. 

It  is  submitted  that  the  question  in  each  case  is,  whether,  on  The  true  test 

in  these  oases. 
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the  true  construction  of  his  will,  the  testator  has  appoiated  the 
property  subject  to  the  power  in  whatever  way  invested,  or 
whether  he  has  appointed  a  specific  property  and  nothing  else. 
Is  his  expressed  intention  to  execute  his  power,  whatever  may 
he  the  property  subject  to  it  at  his  death,  or  to  give  a  particular 
estate,  his  title  to  dispose  of  which  happens  to  arise  from  power, 
and  not  from  property  ?  Y.-C  Malins  (in  Re  Johmtone) 
thought  the  former ;  but  it  was  a  mere  question  of  the  construc- 
tion of  that  particular  will.  In  Blake  v.  Blake,  the  Master  of 
the  Rolls  thought  the  latter ;  and  there  was  the  additional  cir- 
cumstance in  that  case  that  the  will  was  made  immediately  after 
the  sales,  when  they  must  have  been  fresh  in  the  testator's 
recollection ;  and,  moreover,  that  there  was  unsold  real  estate 
left  to  which  the  words  of  the  will  aptly  applied.  In  Gale  v. 
Gale,  the  property  was  given  as  a  specific  real  estate.  If  the 
testator  had  given  it  by  virtue  of  his  estate,  instead  of  his 
general  power,  the  devise  would  undoubtedly  have  been 
adeemed ;  and  it  is  difficult  to  see  any  reason  for  distinguishing 
between  property  and  power  iu  such  a  case.  The  23rd  section 
of  the  Act  makes  no  such  distinction,  nor,  it  is  submitted,  can 
any  distinction  be  drawn  for  this  purpose  between  general  and 
special  powers;  the  utmost  that  can  be  said  is,  that  there  is 
perhaps  more  probability  that  a  testator  who  appoints  under  a 
special  power  intends  to  appoint  the  property,  whatever  it  may 
be,  rather  than  to  give  a  particular  estate  and  nothing  else. 
But  this  is  not  necessarily  true  in  every  case ;  and  even  if  it 
were,  seems  too  slight  a  ground  upon  which  to  found  any 
distinction;  (and  see  Thompson  v.  Simpson,  50  L.  J.  Oh. 
461). 

Mr.  Jarman's  last  editors  (i.  163)  appear  to  consider  Gale  v. 
Gale  wrong.  But  it  is,  with  deference  to  them,  submitted  that  the 
question  is  not  so  much  whether  the  property  has  been  converted 
out  and  out,  or  is  subject  to  a  trust  for  re-investment,  as  whether 
the  words  of  the  will  are  sufficient  to  carry  the  property  in  the 
condition  in  which  it  is  found  at  the  testator's  death.  It  is 
difficult  to  see  how  the  existence  of  a  power  of  sale  and  a  trust 
for  re-investment  of  the  proceeds  thereof  can  make  an  appoint- 
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ment  of  Blackacre  operate  as  if  the  words  "  or  other  property 
subject  to  the  power  at  my  death  "  were  added  thereto. 

These  cases  must  he  distinguished  from  cases  like  Walker  v. 
Armstrong  (21  Beav.  284 ;  8  D.  M.  &  G.  531),  where  a  testamen- 
tary power,  which  had  been  executed,  was  destroyed  by  the  exer- 
cise of  a  paramount  power ;  and  the  Master  of  the  Rolls  held  that 
the  will  could  not  be  read  as  an  exercise  of  a  similar  testamen- 
tary power  substituted  for  the  former  power.  On  appeal,  how- 
ever, the  documents  were  rectified. 

The  mere  accession  of  the  legal  to  the  beneficial  interest  does  Accession  of 

rm  ■        T^  4   1        legal  to  bene- 

not  operate  as  an  ademption,  ihus,  m  Dingwell  v.  ^sAew  fioial  interest 
(1  Cox,  427),  under  a  settlement,  a  married  woman  having  a  "5°^^  ^"'^" 
general  power  of  appoiatment  over  personalty,  appointed  by  her 
will  during  coverture.  Her  husband  died  ia  her  lifetime,  and 
the  settled  fund  was  afterwards  transferred  to  her.  She  died 
without  making  any  other  will,  and  it  was  held  by  Kenyon, 
M.  E.,  that  the  appointment  was  not  adeemed ;  (so  ia  Clough  v. 
Clough,  3  M.  &  K.  296 ;  and  see  Lee  v.  Lee,  6  W.  E.  846 ; 
Lawrence  v.  Wallis,  2  B.  0.  C.  319). 

These  cases  must,  however,  be  distinguished  from  the  appoint- 
ment of  a  specific  fund  which  is  received  by  the  appointor 
who  changes  the  investment.  In  such  a  case  the  appointment 
is  adeemed ;  but  by  reason  of  the  change  of  investment,  not  of 
the  transfer  by  the  trustees  to  the  appointor  {Jones  v.  Southall, 
32  B.  31,  and  cf.  Lee  v.  Lee,  supra) ;  in  Jones  v.  Soutliall  the 
testator  gave  "  aU  the  share  proportion  or  interest  in  or  to 
which  I  may  become  entitled  or  interested  in  the  personal 
estate  of  "  X.  deceased  to  trustees.  The  personal  estate  of  X. 
was  outstanding  at  the  date  of  the  will,  but  was  subsequently 
got  in,  and  the  testator's  share,  which  realised  £5,370  Consols 
and  £1,100  Reduced  3  per  Cents.,  was  transferred  to  him.  He 
sold  out  the  latter  sum,  and  used  the  proceeds  for  his  own  pur- 
poses ;  but  the  Consols  remained  standing  in  his  name.  It  was 
held  that  the  mere  transfer  of  the  Consols  to  the  testator  did  not 
affect  his  disposition  thereof;  but  that  the  £1,100  had  been 
adeemed  by  the  testator's  dealings  with  it. 

40.  By  sect.  24  of  the  Wills  Act  it  is  enacted  that  "  every  will  Wiila  Act, 
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Willa  Act, 
8.  27. 


shall  be  construed,  with  reference  to  the  real  estate  and  personal 
estate  comprised  in  it,  to  speak  and  take  efEeet  as  if  it  had  been 
executed  immediately  before  the  death  of  the  testator,  unless 
a  contrary  intention  shall  appear  by  the  "will." 

By  sect.  27,  it  is  enacted  that  "  a  general  devise  of  the  real 
estate  of  the  testator,  or  of  the  real  estate  of  the  testator  in  any 
place,  or  in  the  occupation  of  any  person  mentioned  in  his  wiU, 
or  otherwise  described  in  a  general  manner,  shall  be  construed 
to  include  any  real  estate,  or  any  real  estate  to  which  such 
general  description  shall  extend  (as  the  case  may  be),  which  he 
may  have  power  to  appoint  in  any  manner  he  may  think  proper, 
and  shall  operate  as  an  execution  of  such  power,  unless  a  con- 
trary intention  shall  appear  by  the  will ;  and  m  like  manner  a 
bequest  of  the  personal  estate  of  the  testator,  or  any  bequest  of 
personal  property  described  in  a  general  manner,  shall  be  con- 
strued to  iaolude  any  personal  estate,  or  any  personal  estate  to 
which  such  description  shall  extend  (as  the  case  may  be),  which 
he  may  have  power  to  appoint  in  any  manner  he  may  think 
proper,  and  shall  operate  as  an  execution  of  such  power,  unless 
a  contrary  intention  shall  appear  by  the  will." 

It  will  be  observed  that  sect.  24  does  not  provide  that  a  will 
shall  for  all  purposes  take  effect  as  if  executed  immediately 
before  the  testator's  death;  and  the  phraseology  of  sect.  27, 
"  shall  be  construed  to  include,"  &c.,  appears  to  point  to  sect.  24 
(see  Re  Welh,  42  Ch.  D.  at  pp.  656, 657).  This  has  some  import- 
ance in  considering  the  applicability  of  sect.  24  to  limited  powers. 

One  result  of  the  joint  operation  of  the  two  sections  may  be 
stated  thus : — 


General 
power  may 
be  executed 
by  will 
prior  to  its 
creation. 


A  general  power  of  appointment  maj  be  well 
exercised  by  a  will  executed  previously  to  the 
creation  of  tbe  power,  and  tbat,  too,  by  a  mere 
residuary  gift  [Stillman  v.  Weedon,  16  Sim.  26 ; 
Moss  V.  Barter,  2  Sm.  &  GifE.  458 ;  Patch  v.  Shore, 
2  Dr.  &  Sm.  589  ;  Boi/es  v.  Cook,  14  Ch.  D.  53 ; 
Airei/  v.  Bower,  12  Ap.  Ca.  263). 
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Lord  St.  Leonards  says  (Pow.  305-6) :  "  "Where  the  pro- 
perty is  settled  by  the  testator  himself  upon  others,  in  default 
of  any  appointment  by  him  under  his  power,  it  would  seem  to 
require  some  indication  of  an  intention  by  him  to  defeat  his 
settlement,  in  order  to  hold  a  general  gift  in  his  will,  which  can 
be  satisfied  by  other  property,  to  be  an  execution  of  his  power." 
But  this  doubt  is  not  borne  out  by  the  cases ;  the  24th  and  27th 
sections  are  express,  "  unless  a  contrary  intention  appear  hj  the 
win:'  And  in  Re  Clark,  MadcUck  v.  Marks  (14  Ch.  D.  422), 
James  and  Cotton,  L.  JJ.,  said  that  the  Act  ought  not  to 
receive  a  different  construction  as  regards  a  power  contained  in 
a  settlement  created  by  the  testator  from  that  which  it  would 
receive  in  other  cases. 

-  In  Pettinger  v.  Ambler  (1  Bq.  510),  B.,  by  his  will,  dated  in 
1858,  after  specific  devises,  gave  "  all  other  real  and  personal 
estate  of  which  he  should  die  possessed  or  should  have  power  to 
dispose  "  on  certain  trusts.  By  voluntary  settlement  in  August, 
1862,  B.  conveyed  aR  his  freehold  property  on  trust  after  his 
death  for  E.  for  life,  with  remainder  as  B.  should  "  by  his  last 
will  or  any  codicil  thereto  "  appoint,  and,  in  default  of  appoint- 
ment, for  E.  in  fee.  In  November,  1862,  B.,  by  an  instrument, 
commencing  "  This  is  the  last  ivill  of  me,"  &c.,  and  not  men- 
tioning any  former  will,  appointed  under  the  power  an  annuity 
to  be  raised  out  of  his  freehold  property,  and  devised  his  copy- 
iolds,  but  made  no  further  disposition  of  the  freeholds.  The 
Master  of  the  EoUs  held  that  the  will  of  1862  was  the  only  will 
intended  to  execute  the  power,  and  accordingly  held  that  both 
the  specific  and  the  residuary  devises  made  by  the  will  of  1858 
failed ;  but  he  said  that  if  the  testator  had  not  made  a  will  after 
the  settlement,  he  should  have  held  that  the  first  will  was  an 
execution  of  the  power. 

This  case  is  explained  by  the  Master  of  the  Eolls  in  Hodsdon 
V.  Dancer  (16  W.  E.  1101).  In  that  case  real  estate  was  settled 
in  May,  1849,  to  such  uses  (in  the  events  that  happened)  as 
F.  E.  D.  should  by  deed  or  will  appoint.  In  1845  F.  E.  D. 
had  disposed  of  the  whole  of  his  property  by  will.  In 
November,  1849,  he  made  another  will,  which  only  affected 
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personalty;  it  was  held  that  on  the  true  construction  of  the 
24th  and  27th  sections,  the  disposition  of  the  prior  will  was  a 
good  execution  of  the  power  contained  in  the  suhsequent  settle- 
ment; (and  see  Cofield  v.  Pollard,  5  "W.  E.  774). 

In  Meredyth  v.  Meredyth  (5  I.  E.  Eq.  665),  a  testatrix  in  1860, 
devised  her  real  estate  to  certain  uses ;  she  then  gave  legacies, 
and  declared  that  her  trustees  should  have  power  to  raise  by 
sale  or  mortgage  sufficient  to  pay  her  debts  and  legacies,  if  her 
personal  estate  should  prove  insufficient.  In  1862,  she  settled 
her  estate,  reserving  a  paramount  power  to  charge  1,000/.  for 
her  own  benefit.  She  afterwards  made  a  codicil,  giving  a  legacy 
and  confirming  her  will.  The  Master  of  the  Rolls  was  of  opinion 
that  the  will  was  an  express  exercise  of  the  power  of  charging, 
but  at  any  rate  the  will  and  codicil  together,  without  reference 
to  sect.  27,  operated  as  an  execution. 

In  Re  Old,  Pengelley  v.  Herlert  (54  L.  T.  677),  A.,  the 
day  after  her  marriage,  made  her  will  as  follows :  "  iu  pursuance 
and  exercise  of  the  power  of  appointment  vested  in  me  by  the 
settlement  execut«d  previously  to  my  marriage,  and  of  every 
other  power  enabling  me,  I  hereby  appoint,  give,  and  bequeath 
all  the  property  settled  by  me  on  my  marriage  and  over  which 
I  have  any  disposing  power  to  my  dear  husband."  Subse- 
quently her  uncle  died,  leaving  her  a  legacy  for  life  with 
remainder  as  she  should  appoint.  Pearson,  J.,  held  that  the 
win  operated  to  exercise  the  power  which  she  had  over  the 
legacy. 

It  will  be  observed  that  this  case  was  a  mere  question  of  con- 
struction. The  Court  in  effect  read  "  and "  as  "  or,"  so  as  to 
make  the  words  of  appointment  co-extensive  with  the  recited 
intention  of  executing  aU  powers. 

On  the  other  hand,  in  Re  Ruding  (14  Eq.  266),  J.  C.  E. 
transferred  a  sum  of  stock  to  trustees  on  trust  for  such  persons 
as  he  should  by  deed  or  will  appoint,  and  in  default  of  appoint- 
ment, for  three  persons  named.  J.  C.  E.  had  previously  made 
a  wUl,  which  would  operate  as  an  execution  of  this  general 
power.  Y.-C.  Malins  considered  that  the  evidence  afforded  by 
surrounding  circumstances  showed  that  the  testator  did  not 
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intend  to  execute  this  power.     But  it  does  not  appear  how  The  contrary 
evidence   of   surrounding   circumstances   can  be  admissible  in  must  appear 
such  a  case;  the   statute   says,  "unless  a  contrary  intention    ^ 
appear  hij  the  toill.'"     And  in  Scriven  v.  Sandom  (2  J.  &  H.  743), 
V.-C.  Wood  says :  "  There  is  no  contrary  intention  within  the 
meaning  of  the  statute,  unless  you  find  something  in  the  tcill 
inconsistent  with  the  view  that  the  general  devise  was  meant  as 
an  execution  of  the  power;"  and  see  his  judgment  in  Thomas 
V.  Jones  (2  J.  &  H.  475). 

The  decision  in  Re  BucUng  may  now  be  taken  to  be  over- 
ruled by  Boyes  v.  Cook  (14  Ch.  D.  53)  and  Airey  v.  Bower 
(12  App.  Ca.  263) ;  and  see  Re  Clark  (14  Ch.  D.  422) ;  Be 
Sernando  (27  Ch.  D.  284) ;  Be  Marsh  (38  Ch.  D.  630). 

In  Airey  v.  Bower  there  were  strong  words  of  futurity  which  Words  of 
were  much  relied  on,  as  taking  the  case  out  of  the  rule  above  power  insufa- 
stated.     The  power  was  a  general  power  to  the  settlor  by  deed  exSude  rule. 
or  will  "from  time  to  time  or  at  any  time  hereafter  "  to  appoint, 
and  was  contained  in  a  settlement  made  in  1855.     The  settlor 
had  in  1854  by  her  will  made  a  general  residuary  devise  and 
bequest  of  all  her  real  and  personal  property.     The  House  of 
Lords  held  that  the  power  was  exercised  by  the  will ;  and  Lord 
Macnaghten    added :    "  The   case  is,   perhaps,   distinguishable 
from  Boyes  v.  Cook ;  the  words  of  futurity  are  more  emphatic ; 
but  I  think  it  would  be  very  unfortunate  if  at  this  date  the 
beneficial  effects  of  the  Wills  Act  were  frittered  away  by  such 
nice  distinctions."     He  thought  the  case  might  also  fall  under 
sect.  23. 

In  Thompson  v.  Simpson  (50  L.  J.  Ch.  461),  Kay,  J.,  appears 
to  have  held  that  an  express  reference  to  an  existing  general 
power  was  sufficient  evidence  of  a  contrary  intention  within  the 
meaning  of  the  Act  to  prevent  the  will  from  executing  a  general 
power  over  the  same  property,  created  after  the  date  of  the  will 
by  an  exercise  by  deed  of  the  prior  power.  But  the  case  is  very 
shortly  reported. 

The  circumstance  that  a  residuary  devise  contained  limita- 
tions during  the  life  of  B.,  is  not  conclusive  evidence  of  an  inten- 
tion not  to  execute  a  power,  which  would  only  come  into  exist- 

F.  Q 
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ence  in  the  event  of  B.  predeceasing  the  testator  {Thomas  v. 
Jones,  2  J.  &  H.  475). 

But  a  man  can  execute  only  such  powers  as  are  given  to  him 
during  his  lifetime ;  he  cannot  execute  a  power  given  by  the 
will  of  a  person  who  survives  him,  unless  sect.  33  of  the  Wills 
Act  applies  [Re  Eensler,  19  Ch.  D.  612).  In  Jones  v.  Southall 
(32  B.  31),  A.  by  his  will  gave  personal  estate  to  such  persons 
as  B.  should  appoint.  B.  made  his  will,  but  died  before  A. ; 
it  was  held  not  to  be  an  execution  of  the  power. 
Effect  of  re-        Before  the  Wills  Act,  the  republication  of  a  will  after  the 

publication  of  .  . 

•will  before       creation  of  a  power  in  the  testator  would  not  operate  to  make  a 
"Wills  Act.  .  .  . 

will,  executed  prior  to  such  creation,  an  execution  of  the  power 

{Cowper  V.  Mantell  (No.  1),  22  B.  223). 

How  far  rule       41.  There  does  not  appear  to  be  any  case  in  the  books  in 

applicable  _  ..... 

to  limited  whlch  the  applicability  to  limited  powers  of  the  rule  stated  in 
the  preceding  section  has  been  determined.  It  is  open  to  ques- 
tion whether  sect.  24  in  terms  applies  to  limited  powers  at  all : 
it  is  at  least  doubtful  whether  property  appointed  under  a 
limited  power  can  be  said  to  be  real  or  personal  estate  "  com- 
prised in  "  the  will :  the  execution  of  such  a  power  does  not  in 
any  way  bring  the  appointed  property  into  the  wiU,  but  operates 
as  a  nomination  of  the  persons  whose  names  are  to  be  inserted 
as  beneficiaries,  in  lieu  of  the  power  of  appointment  in  the 
instrument  creating  such  power.  Further,  sect.  27  does  not 
extend  to  limited  powers  {see  post,  sect.  42).  The  testator  must, 
therefore,  show  an  express  intention  to  execute ;  and  if  regard 
is  to  be  had  to  the  date  of  the  will  as  evidence  of  intention  (as 
in  Be  Wells,  42  Ch.  D.  646),  there  must  be  many  cases  in  which 
no  intention  to  execute  can  be  found  (see  Cave  v.  Cave,  8  D.  M. 
&  Gr.  131).  There  is,  also,  the  further  objection  that  limited 
powers  are  exerciseable  for  the  benefit,  not  of  the  donee,  but  of 
the  objects  of  the  power ;  and  that  the  appointor  has  a  moral 
duty  to  perform  in  distributing  the  fund  fairly  and  in  accord- 
ance with  the  requirements  of  the  objects  of  the  power,  having 
regard  to  all  the  circumstances.  It  is  difficult  to  see  how  he  can 
discharge  this  duty  by  a  wiU  made  before  the  existence  of  the 
power  which  he  is  supposed  to  execute.  If  this  objection,  how- 
ever, is  soimd,  it  extends  to  all  cases,  including  those  where  a 
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testator  expressly  refers  to  future  as  -well  as  existing  powers. 

It  is  suggested  that  the  objection  is  to  some  extent  supported 

by  the  reasoning  of  the  oases  where  a  limited  power  to  the 

survivor  of  two  persons  has  been  held  not  well  executed  by  the 

actual  survivor  by  a  will  made  during  the  joint  lives  (see  ante, 

sect.  15,  p.  158). 

In  Ee  Wells,  Sardisty  v.  Wells  (42  Ch.  D.  646),  a  testator 

had  a  limited  power  of  appointment  among  children.    He  made 

a  will  in  1869  iu  express  exercise  of  the  power ;  and  in  1878 

executed  a  deed  by  which  he  made  a  different  disposition  of 

part  of  the  settled  property,  and  reserved  to  himself  a  power  of 

revocation.    Stirling,  J.,  held  that  in  ascertaining  the  testator's 

intention  he  was  entitled  to  regard  the  date  of  his  will ;  and, 

without  expressly  deciding  that  sect.  24  of  the  Wills  Act  did 

not  extend  to  limited  powers,  he  held  that  it  had  not  the  effect 

of  making  the  will  speak  from  the  death  for  all  purposes,  and 

that  the  fact  that  the  will  was  dated  before  the  appointment  of 

1878  negatived  any  intention  to  execute  the  power  of  revocation 

reserved  by  that  appointment. 

42.  The  WiUs  Act,  sect.  27,  introduced  an  important  altera-  Effect  of 

.        sect.  27. 
tion  in  the  law  relating  to  appointments  by  will,  but  the  section 

applies  only  to  general  powers.     The  law  before  the  Act  is  thus 

stated  by  Lord  St.  Leonards  in  Lake  v.  Currie  (2  D.  M.  &  Gr. 

547) :  "  It  is  clearly  settled  that  a  general  devise  or  bequest  will 

not,  independently  of  the  Wills  Act,  operate  as  an  execution  of  a 

power ;  but  it  is  also  settled  {Roake  v.  Denn,  1  Dow  &  C.  437 ; 

Grant  v.  Lynatn,  i  Euss.  292),  that  where  a  testator  disposes  of 

real  estate,  not  having  any  other  than  what  is  subject  to  the 

power,  he  is  in  such  a  case  to  be  taken  as  dealing  with  that 

estate ;  and  that,  both  as  to  realty  and  personalty,  if  the  Court 

is  satisfied,  by  the  manner  in  which  the  particular  property  is 

referred  to,  that  the  testator  intended  to  deal  with  that  property, 

the  disposition  wiU.  be  a  valid  execution  of  the  power 

The  intention  of  the  Statute  of  Wills  was  to  extend,  and  not  to 

narrow,  the  operation  of  devises.    It  is  now  absolutely  necessary 

to  show  a  contrary  intention  to  exclude  the  execution  of  a  power, 

q2 
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while  under  the  old  law  it  was  needful  to  show  the  intention  to 

execute  the  power." 
Powers  may         It  has  been  held  {Re  Spooner,  2  Sim.  N.  S.  129),  that  the 
by  what  words,  "  I  Constitute  A.  B.  my  residuary  legatee,"  mean  the 

words.  same  thing  as  "  I  give  all  the  rest  and  residue  of  my  personal 

Appointment   estate  to  A.  B."      And,  although  prima,  facie  the  words  only 

of  residuary  '  o      ^  ^  j 

legatee.  extend  to   personal   estate    {Kellett  v.  Kellett,  3    Dow,  248 ; 

Windm  V.  Windus,  21  B.  373 ;  6  D.  M.  &  G.  549),  the  term 
"  residuary  legatee "  is  one  "  which  must  be  fashioned  and 
moulded  by  the  context ;  and  if  you  have  a  context  in  which 
the  testator  is  found  looking  at  his  landed  property,  not  as  land, 
but  as  something  which  is  all  to  be  sold  and  turned  into  money, 
then  the  term  '  residuary  legatee  '  becomes  a  term  as  applicable 
to  the  proceeds  of  landed  property  as  it  would  have  been  in 
the  first  instance  to  personal  property"  {per  Lord  Cairns,  in 
Singleton  v.  Tomlinson,  3  App.  Ca.  at  p.  418) ;  and  for  an  example 
of  a  residuary  gift  not  within  sect.  27,  see  Wilkimon  v.  Schneider 
(9  Eq.  423). 
Bequest  of  A  bequest  of  "  my  personal  estate  "  is  the  natural  way  of 

estate."  expressing  "  a  bequest  of  personal  estate  of  the  testator  "  withia 

sect.  27  {Chandler  v.  Pocock,  15  Ch.  D.  491 ;  16  ihid.,  648).  It 
is  not  the  less  general  because  the  testator  uses  the  word  "my." 
By  the  joiat  effect  of  sects.  24  and  27  a  bequest  of  "my 
personal  estate  "  should  be  read  as  if  it  included  the  words  "  I 
appoint  aU  the  personal  estate  over  which  I  shall  at  my  death 
have  a  general  power  of  appointment"  {ibid.).  In  Chandler  v. 
Pocock  the  question  was  whether  a  bequest  of  "  the  residue  of 
my  personal  estate  "  passed  consols  which  represented  the  pro- 
ceeds of  sale  of  lands,  settled  on  the  testatrix  for  life,  with 
remainder  to  her  issue,  with  remainder  to  her  testamentary 
appointees.  She  never  had  issue,  and  the  lands  had  been  sold 
under  a  power  of  sale  in  the  settlement,  the  proceeds  being 
subject  to  a  trust  for  reinvestment  in  land,  and  the  consols, 
representing  the  purchase-money,  had  been  transferred  to  the 
testatrix.  It  was  held  that  they  passed  under  the  appointment 
contained  in  the  residuary  gift  as  personal  estate.  It  will  be 
observed  that  no  one  but  the  testatrix  had  any  right  to  call 
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for  a  reinvestment  in  land :  the  property  was  in  fact  personal 
estate,  and  the  equity  to  treat  it  as  land  could  only  arise  if  the 
testatrix  did  not  appoint.  "  What  the  authorities  decide  is  this, 
that  where  there  are  persons  entitled  to  an  immediate  interest 
who,  after  the  death  of  the  testator,  have  still  a  right  to  call  for 
the  investment  of  money  in  land,  there  it  is  real  estate  of  the 
testator,  and  a  gift  of  '  my  real  estate '  would  pass  it ;  hut  a 
gift  of  *my  personal  estate  '  would  not"  (16  Ch.  D.  499;'  aco. 
Re  Greaves,  23  Ch.  D.  313). 

A  devise  of  "  my  real  estate,"  hy  the  joiat  effect  of  sects.  24  Devise  of 
and  27,  passes  all  real  estate  over  which  the  testator  has  a  general  estate/^^ 
power  at  his  death,  including  real  estate  which  he  has  appointed 
specifically  in  the  earlier  part  of  his  will,  and  the  appointment 
of  which  has  lapsed  {Freme  v.  Clement,  18  Ch.  D.  499).  It  is 
suhmitted  that  so  much  of  the  judgment  in  this  case  as  applies 
to  general  powers  is  untouched  hy  Holyland  v.  Lewin  (26  Ch.  D. 
266). 

43.  There  is  a  distinction  hetween  testamentary  gifts  of  real  Evidence 
and  personal  estate,  which  before  the  "Wills  Act  was  of  consider-  testator's 
able  practical  importance;  but  which,  though  still  in  theory  ^^g^'^ad- 
existing,  appears  to  be  now  of  little,  if  any,  weight.     Before  miseible. 
the  Act,  the  distinction  in  question  applied  to  all  powers,  whether 
general  or  limited:    siuce  the  Act,  the  distinction  applies  to 
limited  powers  only.     The  rule  is  this  : — 


In  a  gift  of  real  estate,  the  Court  may  examine 
■whether  the  circumstances  of  the  testator's  pro- 
perty are  such  as  to  give  effect  to  the  will :  in  a 
gift  of  personalty,  the  Court  cannot  look  beyond 
the  will. 

"  Whatever  is  the  inadequacy  of  a  testator's  property  to 
satisfy  the  terms  of  the  will,  and  whatever  may  be  the  conviction 
of  the  Court  of  his  intention  to  execute  the  power,  the  state  of 
his  personalty  at  the  time  of  the  will  or  the  death  cannot  be 
examined  for  the  purpose  of  collecting  evidence  of  his  intention" 
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Is  there  any 
difference  in 
the  case  of 
a  married 
woman  ? 


{Jones  V.  Curry,  1  Sw.  66 ;  Jams  v.  Tucker,  2  Mer.  533 ;  Lovell 
V.  Knight,  3  Sim.  275 ;  Lempriere  v.  Valpy,  5  Sim.  108 ; 
Bummer  v.  Pitcher,  2  M.  &  K.  at  p.  275 ;  Grant  v.  Lynam,  4 
Euss.  292),  where  the  rule  was  extended  to  leaseholds;  and 
StandenY.  Standen  (2  Yes.  jun.  589 ;  6  Bro.  P.  C.  193),  where  it 
was  held  that  the  donee  of  a  power  of  appointing  hoth  real  and 
personal  estate  executed  his  power  over  both  by  general  words. 
In  that  case,  the  testatrix  had  no  real  estate  of  her  own ;  this 
fact,  which  was  admissible  in  evidence  according  to  the  rule 
above  stated,  showed  her  intention  to  execute  her  power,  and 
that  when  she  talked  of  her  real  estate  she  meant  the  real  estate 
subject  to  the  power,  and  the  same  intention  was  held  to  govern 
the  entire  gift  (Sug.  Pow.  338). 

There  are  authorities  to  be  found  in  the  books  which  draw  a 
distinction  in  the  case  of  married  women,  on  the  ground 
originally  suggested  by  Lord  Hardwicke  in  Churchill  v.  Bibhen 
(3  Lord  Kenyon,  68,  81,  shortly  reproduced  in  9  Sim.  447,  n.)  : 
"  Because  the  Court  must  think  it  a  wiU  meant  to  execute  a 
power,  though  there  is  no  reference  to  it,  which  makes  no  differ- 
ence ;  it  can  have  no  other  sense.  By  the  very  act  of  making 
a  will,  she  could  have  nothing  in  view  but  to  execute  the  power. 
That  is  plain,  because,  as  a  feme  covert,  she  had  no  other 
capacity  than  what  was  reserved  to  her  by  the  settlement,  which 
differs  this  from  what  it  would  be  if  the  words  could  mean  a  dis- 
position of  other  lands  than  what  are  comprised  in  the  power.  If 
a  man  had  power,  by  appointment,  of  disposing  of  particular 
lands,  and  other  lands  of  his  own  in  fee,  there  the  latter  would 
satisfy  the  residuary  devise.  But  here  the  testatrix  must  be 
intended  by  this  disposition  to  have  executed  the  only  power 
she  had.  How  are  the  goods  and  chattels  to  pass  but  by  the 
power?  In  that  way  they  may,  because  the  settlement  has 
made  them  her  separate  estate." 

This  view  was  adopted  by  V.-O.  Stuart  mAttm'ney- General  v. 
Wilkinson  (2  Eq.  816).  In  that  case  a  testatrix,  having  by  her 
marriage  settlement  power  by  will  or  deed  to  appoint  a  certain 
sum  of  stock,  by  her  will  dated  1822,  and  not  referring  in  terms 
to  the  power,  gave  "  all  her  property  and  estate  whatsoever  and 
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wheresoever,  and  of  what  nature,  kind,  and  quality  soever  the 
same  might  be,"  to  her  husband  absolutely.  The  Yice-Chan- 
cellor  held  this  a  good  execution  of  the  power.  He  said  that  the 
property  subject  to  the  power  proceeded  entirely  from  the  testa- 
trix (it  was  a  fund  brought  into  settlement  by  her  on  her  mar- 
riage), and  although  her  will  did  not  refer  to  the  power,  it  could 
have  no  operation  at  all  unless  treated  as  an  execution  of  the 
power.  Although  the  words  of  the  will  did  not  mention  the 
particular  fund  which  was  subject  to  the  power,  as  it  did  not 
appear  that  she  had  any  other  property,  there  was  none  other  on 
which  the  will  would  operate;  {Ourteis  v.  Kenrick,  3  M.  &  W. 
460  ;  9  Sim.  443 ;  and  Shelford  v.  Acland,  23  B.  10,  are  to  the 
same  effect;  see,  too,  Evans  v.  Evans,  23  B.  1).  On  the  other 
hand,  the  contrary  wasdecided  in  Lovell  v.  Knight  (3  Sim.  275), 
and  Lempriire  v.  Valpy  (5  Sim.  108 ;  9  Sim.  447)  ;  and  it  is 
submitted  that  the  latter  cases  are  correct,  and  that  there  is  no 
distinction  in  this  respect  between  wills  of  married  women  and 
those  of  other  people ;  for  a  married  woman  had  not  an  absolute 
testamentary  incapacity :  she  might  have  separate  estate ;  of 
this  she  could  certainly' dispose  by  her  will :  and  she  might  also 
make  a  will  with  her  husband's  concurrence.  Since  the  Married 
Women's  Property  Act,  1882,  moreover,  women,  married  before 
the  1st  January,  1883,  can  dispose  by  will  of  property  their 
title  to  which  accrues  after  the  31st  December,  1882 ;  and 
women,  married  since  the  latter  date,  of  all  their  property. 

The  latter  clause  of  the  rule  never  applied  to  cases  where  the  Evidence 
will  referred  to  a  specific  fund.     Where  a  gift  is  primA  facie  ^here^speoifio 
specific,  evidence  of  the  state  of  the  property  at  the  date  of  the  !""'^ft' 
will  is  admissible  (Wigram  on  Evidence,  p.  51,  pi.  V. ;  Innes 
V.  Sayer,  3  M.  &  G.  606 ;  Shuttleworth  v.   Greaves,  4  M.  &  Or. 
35). 

In  Mackinley  v.  Sison  (8  Sim.  561),  a  spinster,  having  a 
general  power  of  appointment  over  a  fund  of  3  per  Cent.  Consols, 
made  her  wiU  whereby  she  gave  several  pecimiary  bequests,  and 
directed  that  they  should  be  paid  "  out  of  the  moneys  invested 
in  my  name  in  the  4  per  Cent.  Grovemment  Securities."  It 
was  admitted  that  she  had  no  such  securities,  and  that  the  only 
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property  of  any  kind  which  she  possessed  was  the  fund  of  consols 
over  which  she  had  a  power.  It  was  held  that  she  must  have 
intended  to  execute  the  power;  (and  see  Elliott  v.  Elliott,  15 
Sim.  321 ;  and  Walker  v.  Mackie,  4  Euss.  76). 

In  Be  Gratwick  (1  Eq.  177),  a  widow,  having  a  life  interest 
in  a  sum  of  consols  with  a  power  of  appointment  among  her 
children,  who  took  equally  in  default  of  appointment,  by  her 
will,  without  referring  to  the  power,  bequeathed  all  money 
belonging  to  her  "  in  the  3  per  Cent.  Consols,  or  in  any  other 
stocks  or  funds  of  Great  Britain,  with  the  dividends  thereon, 
and  all  other  moneys  that  she  might  die  possessed  of  or  become 
entitled  to,"  to  her  two  surviving  children  and  her  daughter-in- 
law  equally.  The  testatrix  was  not  at  the  date  of  her  will  or  at 
her  death  possessed  of  any  government  funds,  except  so  far  as 
she  had  a  life  interest  in  the  fund  subject  to  the  power.  The 
M.  E.  held  that  she  must  have  intended  to  exercise  the  power, 
and  that  her  will  operated  as  a  good  appointment  of  two-thirds 
of  the  fund,  and  that  the  other  one-third  went  as  in  default  of 
appointment. 

Effect  of  The  rule  is  of  less  importance  since  the  Wills  Act.     The 

"Wills  Act 

on  the  rule,      object  of  the  inquiry  was  to  ascertain  whether  the  testator,  who 

purported  to  dispose  of  real  estate,  had  anything  on  which  the 

words  of  his  will  could  take  effect ;  the  inference  being  that,  if 

he  had  none  of  his  own,  but  had  power  to  dispose  thereof,  he 

must  have  intended  to  exercise  his  power,  because  there  was 

nothing  else  to  which  the  words  could  refer.     But  since  the 

Wills  Act,  every  will  is  to  be  construed,  with  reference  to  the 

real  and  personal  estate  comprised  in  it,  to  speak  from  the 

testator's  death  (sect.  24) ;  and  the  inference  therefore  no  longer 

arises.      The  inquiry,   however,   is  still  possible,   because   all 

devises  of  real  estate  are  still  specific  [Lancefield  v.  Ig gulden,  10 

Ch.  136) ;  but  it  is  practically  useless,  because,  if  answered  in 

the  negative,  no  presumption  necessarily  arises  that  the  testator 

must  have  meant  to  execute  his  power ;   (see  Re  Mills,  34  Ch. 

D.  187;  Harvey  v.  Earvey,  32  L.  T.  141 ;  23  W.  E.  478).   The 

question  can  hardly  arise,  since  the  Wills  Act,  except  in  cases  of 

gifts  to  the  objects  of  a  limited  power. 
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The  27tli  section  does  not  apply  to  limited  powers  {Cloves  v.  Extent  of 
Aivdry,  12  B.  604 ;  Re  WilUams,  Foulkes  v.  Williams,  42  Ch.  D.  of  aectiS. 
93) ;  but  it  does  apply  to  married  women  having  general 
testamentary  powers  exereiseahle  during  coverture  [Bernard  v. 
MinshuU,  John.  276).  And  a  direction  that  a  fund  (over  which 
a  power  of  appointment  to  whom  she  pleases  is  given  to  A.)  is 
not  to  be  distributed  till  twelve  months  after  A.'s  death,  will  not 
prevent  the  power  from  being  general  within  this  section  {Re 
Keoicn,  Ir.  E.  1  Eq.  372).  But  a  power  to  appoint  "by  will 
expressly  referring  to  the  power  "  is  not  a  general  power  within 
sect.  27  {Phillips  v.  Cayley,  43  Ch.  D.  222,  overruling  Re  Marsh, 
38  Ch.  D.  630 ;  and  see  Davies  v.  Bavies,  (1892)  3  Ch.  63).  Nor, 
semhle,  is  a  power  to  appoint  by  will  executed  after  A's  death  (43 
Ch.  D.  230).  But  no  stress  can  be  laid  on  the  word  "  hereafter  " 
{Airey  v.  Bower,  12  Ap.  Ca.  263).  It  has  been  held  in  Ireland 
{Edie  V.  Babington,  3  Ir.  Ch.  E.  568)  that  a  power  to  appoint  to  any 
one  except  A.  is  a  general  power,  so  as  to  make  the  appointed  fund 
assets  for  the  payment  of  the  appointor's  debts ;  but  such  a  power 
was  held  in  Re  Byron,  Williams  v.  Mitchell  (1891,  3  Oh.  474),  not 
to  be  a  general  power  within  sect.  27  of  the  "Wills  Act. 

The  intention  of  the  Legislature  was  to  abolish  the  distinction 
between  property  and  general  powers,  and  to  make  it  unnecessary 
in  framing  a  will  to  refer  to  the  instrument  creating  the  power, 
or  to  the  subject  of  the  power ;  accordingly  the  fact  that  a  testator 
has  described  property  subject  to  a  general  power,  as  his  own 
absolutely,  does  not  exclude  the  operation  of  the  section  {Frank- 
combe  V.  Say  ward,  9  Jur.  344).  So  a  direction  for  the  payment 
of  debts  and  the  appointment  of  an  executor  will  operate  as  an 
execution  of  a  general  power  since  the  Act  {Wilday  v.  Barnett, 
6  Eq.  193) ;  to  the  extent  necessary  to  pay  the  debts  {Laing  v. 
Cowan,  24  B.  112  ;  Re  Ickeringill,  17  Ch.  D.  151).  A  direction 
for  the  payment  of  debts  without  more  will  also  be  sufficient ; 
but  {semhle)  not  the  appointment  of  an  executor  without  more 
{Re  Bavies,  13  Eq.  163) ;  although  Jessel,  M.  E.,  appears  to 
suggest  that  it  would  be  enough  {Re  Pinede,  12  Oh.  D.  667). 
In  Re  Thurston  (32  Ch.  D.  508),  Chitty,  J.,  held  that  the 
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appointment  of  an  executor  was  not  sufficient ;  and  see  post, 
sect.  46,  p.  237. 
Legacies.  Legacies  are  bequests  of  personal  property  described  in  a 

general  manner  {Hawthorn  v.  Shedden,  3  Sm.  &  Gtiff.  293).  In 
Re  Wilkinson  (4  Ch.  587),  a  testatrix  had  a  general  power  of 
appointment  over  various  sums  of  money.  She  gave  several 
pecuniary  legacies,  and  then  gave  the  residue,  subject  to  the 
payment  of  her  debts,  to  two  persons,  one  of  whom  was  also  an 
executor.  The  Court  held  that  these  legacies  were  good  appoint- 
ments imder  the  power,  saying  that  it  would  be  difficult  to 
draw  any  distinction  between  a  gift  of  the  whole  and  a  gift  of 
legacies,  which  is  merely  dividing  the  gift  into  three  or  four 
portions  instead  of  giving  it  ia  one.  L.  J.  Giffard  said  that  if 
there  was  a  gift  of  100/.  he  did  not  see  why  that  should  not  be 
part  of  the  personal  estate  of  which  the  testator  had  power  to 
dispose.  This  overrules  Hurhtone  v.  Ashton  (11  Jur.  N.  S.  725). 
In  Wilday  v.  Barnett  (6  Eq.  193),  there  was  an  express  ap- 
pointment of  an  executor,  and  a  direction  that  he  should  pay  the 
debts  and  expenses  out  of  the  personal  estate ;  there  was  then  a 
gift  of  legacies  and  a  gift  of  the  residue.  The  Master  of  the 
Eolls  considered  that  the  wiH  had  in  effect  appointed  the  pro- 
perty to  the  executor  for  the  purpose  of  paying  debts  and 
expenses,  and  that  it  is  the  duty  of  an  executor  to  pay  the 
legacies  out  of  a  fund  so  appointed  to  and  vested  in  bim  ;  that 
being  so,  he  thought  that  the  gift  of  the  residue  was  not  an 
execution  of  the  power  in  favour  of  the  residuary  legatee,  but  a 
gift  of  so  much  of  the  fimd  previously  appointed  to  the  executor 
as  shoidd  remain  after  payment  of  the  debts,  expenses  and 
legacies. 

In  Re  Keown  (1 1.  E.  Eq.  372),  there  was  a  direction  by  wiU 
to  executors  to  call  in,  receive,  and  raise  the  several  moneys  the 
testatrix  should  die  possessed  of  or  entitled  to,  and  apply  the 
same  in  payment  of  debts,  funeral  expenses,  and  legacies.  The 
will  proceeded :  "  And  I  appoint  that  in  case  there  should  be  a 
sufficient  overplus,  my  executors  should  pay  to  J.  J.  and  H.  M. 
100/.  each ;  and  whatever  money  may  be  over  and  above  after 
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they  are  paid,  I  request  that  my  executors  may  apply  as  I  shall 
direct  them  by  letter."  There  was  no  other  residuary  bequest, 
and  no  letter.  The  testatrix  had  a  power  of  appointing  a  sum 
to  be  raised  out  of  real  estate  to  whom  she  pleased,  such  sum  not 
to  be  distributed  until  twelve  months  after  her  death.  It  was 
held  that  this  general  power  was  well  exercised,  and  that  the 
next-of-kin  of  the  testatrix  were  entitled  to  it. 


44.  In  order  to  negative  tlie  execution  of  a  general  Contrary 

.  ...  .      .  intention 

power  by  a  general  devise  or  bequest  it  is  neces-  must  appear 

,1  .  .  .  ,     on  will. 

sary  to  snow  a  contrary  intention;  and  such 
contrary  intention  must  appear  on  the  will  itself 
(sect.  27)  {Lake  v.  Currte,  2  D.  M.  &  G.  536; 
HutcMns  V.  Osborne,  4  K.  &  J.  252 ;  3  De  G-.  &  J. 
142 ;  Re  Clark,  Maddick  v.  Marks,  14  Ch.  D.  422). 

In  Lake  v.  Currie,  supra,  two  estates  were  so  settled  that  over 
estate  A.  the  testator  had  no  power  of  disposition,  while  over 
estate  B.  he  had  a  general  power.  The  testator  by  his  wiU  con- 
firmed the  settlement,  and,  reciting  that  he  was  seised  of  con- 
siderable real  estate  and  might  become  seised  of  more,  he  devised 
all  the  real  estate  of  which  he  might  die  seised  or  possessed  upon 
trusts  differing  from  those  of  the  settlement.  In  fact  he  had 
no  interest,  either  at  the  date  of  his  will  or  at  his  death,  in  any 
other  estates  than  A.  and  B.  It  was  held  that  the  confirmation 
of  the  settlement  was  intended  only  to  operate  on  the  A.  estate 
which  was  settled  absolutely,  and  was  no  evidence  of  an  intention 
not  to  exercise  the  general  power  over  the  B.  estate ;  and  that 
accordingly  the  general  devise  operated  to  appoint  the  latter 
estate. 

In  HutcMns  v.  Osborne,  supra,  a  husband,  having  under  his 
marriage  settlement  a  general  power  of  appointment  over  lease- 
holds, made  his  will,  and  after  giving  certain  legacies  made  a 
general  residuary  devise  and  bequest,  "  subject  to  the  payment 
of  the  before  mentioned  legacies,  and  subject  also  as  to  such 
parts  thereof  respectively  as  are  comprised  in"  his  marriage 
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settlement,  which  he  thereby  confirmed  and  ratified  in  all 
respects,  to  his  wife  absolutely.  The  V.-O.  and  the  L.  JJ.  held 
that  the  ratification  of  the  settlement  was  not  evidence  of  an 
intention  not  to  exercise  the  power,  and  that  the  residuary  be- 
quest operated  as  such  exercise. 
Effect  of  lapse  45.  "The  general  rule  of  equity  relating  to  lapses  is  equally 
powers.  applicable,  whether  the  legacy  be  given  under  a  will  made  by 

-virtue  of  donorship  flowing  originally  from  the  testator,  or 
whether  it  be  given  under  a  power  created  for  the  purpose :  for 
in  the  latter  case,  although  the  legatee  will  take  under  the 
authority  of  the  power,  yet  he  will  not  be  considered  as  taking 
from  the  time  of  its  creation,  so  as  to  prevent  a  lapse  occasioned 
by  the  death  of  the  legatee  before  the  appointor,  when  the  power 
is  executed  by  will"  (1  Eoper  on  Legacies,  494). 

"  The  meaning  that  persons  must  take  under  the  power  or  as 
if  their  names  had  been  inserted  in  it,  is  that  they  shall  take  in 
the  same  manner  as  if  the  power  and  the  instrum.ent  executing 
it  had  been  incorporated  ia  one  iastrument :  then  they  shall 
take  as  if  all  that  was  in  the  instrument  executing  had  been 
expressed  in  that  giving  the  power"  {per  Lord  Hardwicke 
in  Duke  of  Marlborough  v.  Lord  Godolphin,  2  Ves.  Sen.  61, 
78). 
Wills  Act,  The  33rd  section  of  the  Wills  Act  enacting  that  a  bequest  to 

a  child  of  the  testator  who  dies  in  the  testator's  liEetime,  leaving 
issue  living  at  the  testator's  death,  shall  not  lapse,  appKes  to  a 
testamentary  appointment  made  in  execution  of  a  general  power 
{Eccles  V.  Cheyne,  2  K.  &  J.  676) ;  but  not  to  such  an  appoint- 
ment made  in  execution  of  a  limited  power  {Griffiths  v.  Gale, 
12  Sim.  327,  354 ;  Freeland  v.  Pearson,  3  Eq.  658,  663 ;  Holy- 
land  v.  Leiciii,  26  Ch.  D.  266).  In  the  last-named  case  reliance 
was  placed  on  certain  dicta  of  Jessel,  M.  E.,  in  Freme  v.  Clement 
(18  Ch.  D.  499,  515),  which  seemed  to  imply  that  the  M.  E. 
was  in  favour  of  extending  the  section  to  appointments  under 
special  powers.  But  Lord  Selbome  said  that  "the  words 
'  devise '  or  '  bequest,'  when  used  in  the  Wills  Act  without  any 
indication  of  an  intention  that  they  should  apply  to  appoint- 
ments under  powers,  oxx^i  primA  facie  to  be  understood  in  their 


sect.  33. 
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ordinary  sense,  viz.,  as  referring  to  a  gift  by  will  of  the  testator's 
own  property  and  nothing  else." 

The  interest  of  persons  taking  in  default  of  appointment  does 
not  lapse  by  reason  of  the  death  of  the  intended  appointor  in  the 
lifetime  of  the  donor  of  the  power  [Edwards  v.  Saloicay,  2  Ph. 
625 ;  Nichols  v.  HavUand,  1  K.  &  J.  504). 

And  it  may  here  be  added  that  although  the  appointee  takes  From  -what 
imder  the  authority  of  the  power,  and  as  if  "  the  instrument  takes. 
executing  had  been  expressed  in  that  giving  the  power,"  yet  he 
does  not  take  as  from  the  date  of  the  creation  of  the  power  so  as 
to  benefit  by  or  include  an  appointment  made  to  him  by  will 
which  fails  by  his  death  before  the  death  of  the  appointor,  the 
donee  of  the  power  {Duke  of  Marlborough  v  Lord  Oodolphin,,  2 
Ves.  Sen.  61,  80).  And  in  this  respect,  the  difference  between 
an  appointment  by  will  and  one  by  deed  must  be  borne  in  mind. 
The  latter  is  an  act  complete  in  itself,  and  the  thing  appointed 
vests  from  the  execution  of  the  instrument  making  the  appoint- 
ment ;  whereas  in  the  former  case  the  death  of  the  appointor  is 
necessary  to  make  the  act  complete  and  to  make  the  subject  of 
the  power  pass  {ibid.). 

46.  In  cases  of  wills  exercising  a  general  power  of  Extent  to 

.  .  .  -wliioh  a 

appointment,  it  is  a  question  of  intention  whether  general 

1         1  •  p  pow^"^  is  to  be 

the  donee  of  the  power  meant  by  the  exercise  of  taken  as" 
it  to  take  the  appointed  property  out  of  the  in- 
strument creating  the  power  for  all  purposes,  or 
only  for  the  limited  purpose  of  giving  effect  to 
the  particular  disposition  expressed  (i?e  De  Lusi's 
Trusts,  3  L.  R.  Ir.  232 ;  Re  Pinede's  Settlement,  12 
Ch.  D.  667;  Re  Van  Hagan,  16  Ch.  D.  18).  And 
there  is  no  difference  in  this  respect  between  real 
and  personal  estate  {Re  Van  Hagan.,  ibid.  31). 

The  question  arises  in  the  case  of  appointments  which  fail  Intention, 
by  reason  of  the  death  of  the  appointee  in  the  lifetime  of  the  covered, 
testator ;  and  the  difficulty  lies  in  the  necessity  of  discovering 
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an  expression  of  intention  to  provide  for  an  event  which  in  most 
cases  the  testator  never  contemplated.  The  earlier  cases  seemed 
to  warrant  an  ahsolute  division  of  the  cases  into  two  classes ;  one 
of  appointments  to  the  beneficiary  direct,  and  the  other  of 
appointments  to  a  trustee  for  such  beneficiary,  whether  also 
executor  or  not  {Lefevre  v.  Freeland,  24  B.  403).  But  the  later 
authorities  do  not  bear  out  such  a  division.  The  following  pro- 
positions are  submitted  as  guides  to  the  discovery  of  the  intention 
of  the  testator. 
Three  mlea  as  (1)  If  there  be  an  appointment  to  trustees  for  the  appointee, 
covery.  and  the  latter  predeceases  the  testator,  the  inference  is  that  the 

testator  intended  to  -withdraw  the  appointed  fund  from  the 
operation  of  the  instrument  creating  the  power,  and  to  vest  it  in 
the  trustees  of  his  wiU,  who  hold  it  upon  the  same  trusts  as  if  it 
had  been  the  appointor's  own  property  {Chamberlain  v.  Hutchin- 
son, 22  B.  444 ;  Wilkinson  v.  Schneider,  9  Eq.  423 ;  Re  Davies, 
13  Bq.  166).  It  is  a  mere  case  of  resulting  trust;  the  persons 
entitled  in  default  of  appointment  have  no  equity  to  make  the 
trustees  of  the  will  trustees  for  them ;  and  the  trust  can  there- 
fore result  only  for  the  benefit  of  the  testator  and  his  estate 
{Re  Van  Hagan,  16  Ch.  D.  18). 

(2)  But  the  same  inference  does  not  arise  if  the  testator  does 
not  appoint  to  trustees  of  his  own,  but  directs  the  trustees  of  the 
instrument  creating  the  power  to  hold  a  specific  property  in 
trust  for  a  person  who  predeceases  him  {Re  Thurston,  32  Ch.  D. 
508).  The  testator  may,  however,  show  by  other  means  that 
he  makes  the  property  his  own ;  and  in  that  case  the  fact  that 
the  trustees  of  the  instrument  creating  the  power  are  directed  to 
hold  on  trust  for  appointees  who  predecease  the  testator,  is  not 
enough  to  exclude  the  inference  {Re  Pinede,  12  Oh.  D.  667). 
In  that  case  the  testatrix,  in  exercise  of  a  general  power  in  a 
settlement,  appointed  that  the  trustees  of  the  settlement  should 
stand  possessed  of  the  trust  funds  on  trust  to  pay  certain  legacies, 
which  by  reason  of  lapse  and  other  circumstances  did  not  exhaust 
the  funds,  to  certain  persons  named.  She  gave  her  husband 
2,000/.  contingently,  and  authorized  her  executors  to  pay  it 
unless  she  gave  them  notice  in  writing  to  the  contrary  during 
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her  life.  She  directed  payment  of  her  funeral  and  testamentary 
expenses  by  her  said  trustees  out  of  her  said  trust  property,  and 
gave  all  the  residue  of  her  property  to  her  nephew,  who  pre- 
deceased her;  and  she  appointed  two  of  the  three  trustees 
of  the  settlement  and  another  person  executors  of  her  will. 
Jessel,  M.  E.,  held  that  the  testatrix  had  made  the  fund  her 
own  for  aU  purposes ;  and  see  Brickenden  v.  Williams  (7  Bq. 
310),  where  the  trustees  to  whom  the  appointment  was  made 
were  also  executors. 

In  Goodere  v.  Lloyd  (3  Sim.  538),  where  A.  had  power  to 
appoint  700/.,  and  by  her  will  appointed  it  to  X.,  T.,  and  Z., 
in  trust,  and  appointed  them  executors,  but  never  declared  any 
trusts  of  the  700/. ;  and  she  also  bequeathed  all  her  personal 
estate  to  X.,  Y.,  and  Z.,  in  trust,  subject  to  payment  of  debts 
and  legacies :  it  was  held  that  the  700/.  went  to  the  person 
entitled  to  A.'s  residuary  estate.  In  Lefevre  v.  Freeland  (24 
B.  403),  A.,  imder  a  general  power,  appointed  by  will  to  X.  and 
T.  on  certain  trusts,  which  did  not  exhaust  the  fund,  and 
bequeathed  to  X.  and  T.  her  residuary  estate  upon  certain 
trusts  after  payment  of  her  debts,  &c.,  and  appointed  B.  and  0. 
executors.  It  was  held  that  the  surplus  formed  part  of  the 
appoiutor's  estate,  notwithstanding  that  the  trustees  were  not 
executors. 

(3)  If  there  be  an  appointment  to  A.,  who  dies  before  the 
testator,  no  inference  can  be  drawn  from  the  mere  appointment 
by  itself  of  an  intention  to  make  the  property  the  testator's 
own  for  all  purposes  {Re  Davies,  13  Eq.  163).  But  there  may 
be  other  indicia,  such  as  treating  the  appointed  fund  and  the 
testator's  own  property  as  one  mass,  and  charging  the  entirety 
with  debts  and  expenses  and  appointing  executors,  which  will 
enable  the  Court  so  to  hold  {Re  Ickeringill,  17  Ch.  D.  151 ; 
Willoughby-Osborne  v.  Eolyoake,  22  Ch.  D.  238),  although  the 
appointment  of  an  executor  alone  would  probably  not  be  enough 
{Re  Thurston,  32  Ch.  D.  508). 

It  has  been  said  (13  Eq.  166)  that  there  is  "  great  difficulty 
in  construing  an  appointment  of,  for  instance,  an  equitable 
interest  in  a  money  fund  to  A.  in  trust  for  B.,  as  di£fering  from 


240  A  CONCISE  TEEATISE  ON  POWEES. 

an  appointment  of  the  same  fund  to  B. ;  and  doubts  might  be 
suggested  as  to  the  effect  of  such  a  gift  where  A.  died  before  the 
testator  as  well  as  B.,  or  where  there  is  an  appointment,  for 
example,  to  a  person  in  trust  for  A.  for  her  separate  use,  with 
remainder  to  her  children,  no  executor  being  appointed,  and 
there  being  no  children." 

It  has  been  suggested  that  the  testator  knows  that  when  an 
appointment  is  made  to  A.  in  trust  for  B.,  the  appointed  fund 
becomes  assets  for  the  payment  of  debts,  whether  B.  predeceases 
the  testator  or  not  {Re  Van  Sagan,  16  Ch.  D.  18) ;  and  that 
this  may  be  a  reason  for  holding  that  an  appointment  to  a 
trustee  for  the  appointee  is  effectual,  although  the  appointee 
predeceases  the  testator.  But  it  may  be  doubted  if  there  is 
any  distinction  between  the  two  cases.  No  authority  has  yet 
determined  whether  an  appointment  by  any  one,  not  being  a 
married  woman,  to  A.,  which  lapses,  does  or  does  not  make  the 
appointed  fund  assets  for  payment  of  the  testator's  debts;  it 
does  so  if  the  appointment  is  residuary,  and  debts  are  directed 
to  be  paid  {Re  Davies,  13  Eq.  163).  In  that  case,  S.  D. 
who  had  a  general  power  under  her  husband's  will,  after 
directing  that  her  debts  should  be  paid,  and  giving  pecu- 
niary legacies,  bequeathed  the  residue  of  her  personal  estate  to 
M.,  E.,  W.,  and  J.  equally,  and  appointed  an  executor.  M.  and 
J.  died  in  the  testatrix's  lifetime.  V.-C.  Wickens  said  that 
there  was  such  an  appointment  as,  under  the  old  law,  would 
have  made  the  fund  assets  for  the  payment  of  debts,  and,  under 
the  new  law,  for  the  payment  of  legacies  also.  Then  there  was 
a  general  gift  and  appointment  of  residue  which  failed  as  to 
two-fourth  parts :  the  question  was  whether  those  two-fourth 
parts  (after  payment  of  all  debts  and  legacies)  were  effectually 
appointed  for  every  purpose :  no  authority  seemed  to  go  so  far, 
and  he  accordingly  held  that  the  two  shares  went  as  in  default 
of  appointment  to  the  husband's  next  of  kin. 

This  was  followed  in  Re  Be  Lmi  (3  L.  E.  Ir.  232).  In  that 
case  a  married  woman,  having  under  her  settlement  a  general 
power  of  appoiatment  by  will  over  a  fund,  made  her  will  which 
she  declared  to  be  an  appointment  as  well  of  all  the  estates  and 
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property  comprised  in  her  settlement  subject  to  lier  husband's 
life  interest  as  of  all  other  property  of  which  she  might  die 
seised  or  possessed  or  have  power  to  appoint,  and  thereby  ap- 
pointed part  of  the  fund  in  favour  of  A.  and  his  children,  and 
in  default  of  any  child  of  A.  she  appointed  that  such  part  of  the 
fund  should  fall  into  her  residue;  and  she  appointed  B.  her 
"residuary  legatee  and  appointee,"  and  appointed  executors. 
B.  predeceased  the  testatrix ;  and  it  was  held  that  the  surplus 
portion  of  the  fund,  over  and  above  that  portion  appointed  in 
favour  of  A.,  lapsed  by  the  death  of  B.,  and  passed  as  unap- 
pointed  to  the  persons  entitled  in  default  of  appointment. 

On  the  other  hand,  in  Re  IckenngUl  (17  Ch.  D.  151),  a  testator 
gave  a  fund  to  A.  upon  trust  to  pay  the  income  to  B.  for  life  for 
her  separate  use,  and  after  her  death  in  trust  as  B.  should  by 
deed  or  will  appoint,  and  in  default  of  appointment  for  A.  abso- 
lutely.    A.  was  also  made  residuary  legatee  and  sole  executor. 
The  money  was  invested  and  the  income  paid  to  B.  for  life.    B. 
having  no  other  property,  by  her  wiU  gave  all  her  money  and 
securities  for  money,  furniture,  and  all  other  her  personal  estate 
and  effects,  and  property,  and  all  her  real  estate  (if  any)  to  her 
sisters,  X.  and  T.,  appointed  Y.  sole  executrix  and  charged  aU. 
her  property  and  effects  with  the  payment  of  her  debts  and 
funeral  and  testamentary  expenses.     T.  predeceased  B.,  and  X. 
was  appointed  administratrix  of  B.'s  will.    HaU,  Y.-C.  held  that 
the  part  which  lapsed  by  T.'s  death  went  to  the  next-of-kin  of 
B.,  subject  to  its  proportion  of  the  debts,  &c.,  and  not  to  A.,  as 
claiming  under  the  original  will.     The  V.-O.  distinguished  the 
case  from  Re  Bavies  (13  Eq.  163),  on  the  ground  that  in  the 
case  before  him  the  testatrix  had  purported  to  dispose  of  real 
estate,  there  being  none  subject  to  the  power,  and  charged  the 
whole  of  the  property  disposed  of  with  debts,  thereby  showing 
clearly  her  intention  to  treat  the  whole  as  her  own  property. 
And   in    Willoughhy-Oshorne  v.  Hohjoahe.  (22  Ch.  D.   238),  a 
testatrix,  having  three  general  powers  of  appointment  over  real 
and  personal  estate,  which  was  subject  to  gifts  over  in  default  of 
appointment,  made  her  wlR  which  she  desired  should  operate 
upon  all  property  in  which  she  had  any  interest  or  over  which 
r.  R 


woman. 
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she  had  any  power  of  appointment  or  disposition ;  and  thereby 
after  giviag  various  legacies  she  left  and  appointed  aU  other 
property  which  she  had  power  to  dispose  of  between  A.,  B.,  and 
C,  and  she  charged  the  property  with  her  debts.  The  wiH  con- 
tained a  direction  that  "  all  my  jewellery  not  mentioned  in  this 
my  will  shall  be  sold  and  the  proceeds  shall  fall  into  my  residuary 
estate,"  and  X.  and  T.  were  appointed  executors  thereof.  A. 
died  in  the  lifetime  of  the  testatrix ;  and  Ery,  J.,  held  that  upon 
the  will  the  testatrix  had,  by  treating  all  her  property  as  one 
general  lump  and  subjecting  the  whole  to  her  debts,  evinced  the 
intention  of  making  the  appointed  property  her  own,  and  that 
the  persons  claiming  in  default  of  appointment  had  no  title  to 
the  share  which  had  lapsed  by  A.'s  death;  (and  see  Att.-Oen.  v. 
Brackenhury,  1  H.  &  C.  782,  post,  p.  245 ;  and  of.  Re  Vizard, 
I  Ch.  588). 
When  the  It  was  held  by  Y.-C.  Kindersley  that  different  considerations 

married  applied  to  cases  where  the  donee  of  the  power  is  a  married 

woman.  In  Eoare  v.  Oslm-ne  (12  W.  E.  661,  33  L.  J.  Ch.  586), 
a  married  woman,  donee  of  a  general  power  of  appoiutment, 
appointed  by  will  to  three  trustees  on  certain  trusts,  imder  which 
the  ultimate  residuary  beneficiaries  were  the  trustees  themselves. 
One  of  the  trustees  died  before  the  testatrix ;  another  attested 
her  will.  It  was  held  that  the  gifts  to  them  which  lapsed  went 
as  in  default  of  appointment.  Y.-C.  Kindersley  thought  that  it 
was  inconsistent  to  impute  to  the  donee,  who  was  a  married 
woman,  an  intent  to  make  the  appointed  property  her  own,  when 
she  could  only  do  so  for  her  husband's  benefit :  he  said  that  if 
you  imputed  to  the  married  woman  an  intention  by  means  of 
the  first  appointment  to  make  the  property  her  own,  it  was  im- 
puting to  her  an  intention  so  to  deal  with  the  property  as  to 
render  herself  perfectly  incapable  of  deaUng  with  any  part  of  it. 
It  is  to  be  observed,  however,  that  it  was  the  married  woman's 
uill  that  was  to  have  this  effect :  she  could  not  deal  with  the 
fund  after  her  death,  and  there  seems  no  impossibility  in  suppos- 
ing that  a  married  woman  should  intend  to  take  property  entirely 
out  of  settlement,  although  one  result  may  be  that  her  husband 
would  benefit.     Scare  v.  Onborne  might  perhaps  be  regarded  as 
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an  intermediate  ease  between  Ee  Bavies  and  Willdiison  \.  Schneider 
(9  Eq.  423),  for  the  appointees  were  both  trustees  and  bene- 
ficiaries. 

And  the  Y.-C.'s  decision  has  not  been  followed  in  Re  De  Lusi  The  distino- 
(3  L.  E.  Ir.  232) ;  Re  PinMe  (12  Ch.  D.  667) ;  and  Willoughby-  tlo^^. 
Osborne  v  Holyoake  (22  Ch.  D.  238).  In  the  last  case  Fry,  J. 
said  that  the  soimd  conclusion  from  such  a  will  of  a  married 
woman  was  that  the  appointment  should  operate;  but  that  it 
should  operate  as  if  the  property  had  been  the  married  woman's 
own  property.  In  that  way  both  the  expressed  intentions  are 
given  effect  to,  viz.,  the  expression  of  intention  that  the  property 
shall  be  disposed  of,  and  the  expression  of  intention  that  it  shall 
be  treated  as  if  it  were  her  own.  This  must  mean  her  separate 
property ;  (see  Re  Roller,  39  Ch.  D.  482,  491,  and  sect.  4  of  the 
Mairied  Women's  Property  Act,  1882). 

An  appointment  by  deed  by  the  donee  of  a  general  power  If  the  ap- 
over  a  fund  to  his  own  executors  and  administrators,  gives  the  to  executors 
absolute  interest  to  himself  (Mackenzie  v.  Mackenzie,  3  Mac.  &  Gr.  fund  beoomea 
559).     It  follows  that  an  appointment  by  will  to  the  appointor's  P^"^*  ?*  ^^f 

^  .         _  .  .  appointors 

executors  and  administrators,  followed  by  directions  which  either  property. 
fail  or  do  not  exhaust  the  fund,  makes  the  appointed  fund  part 
of  the  appointor's  assets.  If,  therefore,  the  appointment  be  to 
executors  as  executors  and  if  the  appointed  fund  be  treated  as 
blended  with  the  appointor's  own  property,  that  will  afford 
ground  for  presuming  that  the  testator  intended  to  make  the 
fund  his  own  for  all  purposes. 

In  Brickenden  v.  Williams  (7Eq.  310),  the  donee  of  a  general 
power  gave  all  her  real  and  personal  estate  over  which  she  had 
any  disposing  power  to  her  executors,  and  gave  several  legacies 
which  did  not  exhaust  the  fund.  V.-O.  James  held  that  she 
meant  to  make  the  fund  part  of  her  general  estate,  because  she 
not  only  gave  it  to  her  executors,  which  he  thought  almost  con- 
clusive, but,  having  given  it  to  the  executors,  she  proceeded  to 
speak  of  it  as  her  property.  She  treated  everything  over  which 
she  had  any  power  of  testamentary  appointment  (and  which 
would  have  included  any  savings  of  her  separate  estate)  as  one 
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mass,  giving  it  as  one  mass  to  her  executors  as  executors,  and 
constitutiQg  it  one  property,  to  be  dealt  with  as  her  will  directed. 

In  Bristow  v.  SJdrrmv  (10  Eq.  1),  the  Master  of  the  EoUs  said 
the  result  of  his  own  decisions  amounted  to  this :  "  The  donee 
of  a  power  gives  property  to  his  executors:  thereupon  the 
executors  take  it  as  part  of  the  property  of  the  appointors,  and 
as  in  that  character  they  do  not  take  it  beneficially,  they  take  it 
in  trust,  that  is,  first  to  pay  creditors,  and  then  the  legatees,  and 
if  there  are  no  legatees,  then  in  trust  for  the  next  of  kin  of  the 
appointor." 

In  Chamberlain  v.  Hutchinson  (22  B.  444),  the  donee  of  a 
general  power  over  a  fund  which  was  limited  over  in  default  of 
appointment,  appointed  it  to  her  executor,  and  charged  it  with 
payment  of  her  debts  and  legacies,  and  gave  half  the  residue, 
composed  of  the  appointed  fund  and  her  own  property,  to  A., 
who  predeceased  her.  It  was  held  that  the  moiety  of  the  fund 
subject  to  the  power  passed  to  the  appointor's  next  of  kin,  as 
part  of  her  estate. 
Where  tras-         The  result  is  the  same  where  the  settled  property  is  appointed 

tees  to  whom 

appointment  to  trustees  who  are  not  identical  with  the  executors,  if  the 
identical  with  appointed  property  be  treated  as  blended  with  the  appointor's 
own  property  {Lefevre  v.  Freeland,  24  B.  403). 

In  Re  Pinede  (12  Ch.  D.  667),  two  funds,  amounting  to 
11,000/.,  were  by  settlement  vested  in  A.,  B.,  and  C.  upon  such 
trusts  as  X.,  the  wife,  should  by  will  appoint,  and  in  default 
upon  other  trusts.  X.,  having  no  other  property  except  some 
H.  stock,  belonging  to  her  for  her  separate  use,  and  some 
savings  from  her  separate  estate,  made  her  will,  whereby,  after 
reciting  that  under  the  settlement  the  funds  were  vested  in 
A.,  B.,  and  C,  she,  in  execution  of  the  power  thereby  re- 
served to  her,  directed  them  to  stand  possessed  of  the  funds  in 
trust  to  pay  certain  legacies  amounting  to  6,100/.  She  be- 
queathed 2,000/.  to  her  husband,  and  also  her  H.  stock,  and 
directed  that  her  funeral  and  testamentary  expenses  should  be 
paid  "  by  my  trustees  out  of  my  said  trust  property,"  and  that 
the  legacies  should  be  paid  free  of  duty.  She  gave  "  aU  the 
residue  of  my  personal  estate  "  toT.,  and  appointed  A.,  B.,  and 


executors. 
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D.  executors.  Y.  predeceased  her.  It  was  held  hy  Jessel, 
M.  E.,  that  the  testatrix  had  treated  the  settled  fund  as  her 
own,  and  that  such  part  of  it  as  was  undisposed  of  fell  into  the 
residue,  and,  owing  to  the  death  of  T.,  was  to  he  dealt  with  as 
the  testatrix's  own  property  and  went  to  her  hushand. 

And  the  same  rule  applies  to  real  estate.  In  Ee  Van  Hagan 
(16  Ch.  D.  18),  a  widow,  having  a  general  power  of  appoint- 
ment by  wiU  over  a  share  of  real  estate,  gave  all  her  real  estate, 
including  that  over  which  she  had  the  power,  to  A.,  B.,  and  0. 
in  trust  for  X.,  who  predeceased  her,  and  she  appointed  A.,  B., 
and  C.  executors.  It  was  held  that  the  testatrix  had  taken  the 
appointed  property  out  of  the  settlement,  and  had  made  it  her 
own,  so  that  there  was  a  resulting  trust  for  her  heir ;  (and  see 
Re  Morton,  51  L.  T.  420). 

The  same  principles  apply  in  the  case  of  disclaimer  as  in  the  Lapse  ty  ' 
case  of  death.  In  Attorney-General  -v.  Braclienhury  (1  H.  &  0. 
782)  the  donee  of  a  general  power  of  appointment  by  her  will 
dii-eeted  payment  of  her  debts,  and  gave  legacies,  and  bequeathed 
all  the  residue  of  her  property  to  A.,  B.,  and  C,  who  were  the 
persons  entitled  in  default  of  appointment,  and  appointed  C,  D. 
and  E.  executors.  If  the  legatees  took  under  the  will,  duty 
would  be  payable  at  ol.  per  cent.,  if  under  the  gift  in  default  of 
appointment,  at  3/.  per  cent.  The  head  note  states  the  decision 
to  have  been,  that  if  the  testator  has  in  the  first  instance  charged 
his  residuary  estate  with  payment  of  debts  and  legacies,  it  is  not 
competent  for  the  residuary  legatee  to  disclaim  the  fund  under 
the  appointment,  and  elect  to  take  under  the  gift  in  default. 
But  this  is  perhaps  hardly  a  correct  summary  of  the  judgment. 
The  Court  was  of  opinion  that  the  testatrix  had  by  her  appoint- 
ment made  the  property  her  own  for  all  purposes,  and  that  the 
gift  in  default  of  appointment  could  not  take  effect. 

47.  If  the  power  be  limited,  the  donee  cannot  appoint  so  as  to  Lapse  of  ap- 
make  the  property  subject  to  it  his  own  in  case  of  lapse ;  in  such  undenSiited 
cases  the  question  is,  whether  the  appointment  lapses  entirely,  powers. 
or  whether  there  are  other  words  of  appointment  under  which 
the  lapsed  share  will  pass :  and  in  considering  this  latter  alterna- 
tive it  must  be  remembered  that  the  word  "  devise,"  in  sect.  26 
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of  the  Wills  Act,  does  not  include  an  appointment  under  a  special 
power  {Holyland  v.  Le?vm,  26  Ch.  D.  266,  overruling  Freme  v. 
Clement,  18  Oh.  D.  499). 

The  same  question  may  arise  in  cases  of  general  powers ;  but 
it  must  he  remembered  that  since  the  Wills  Act,  a  general  re- 
siduary gift  operates  as  an  execution  of  general  powers,  and  that 
a  residuary  gift  will  carry  a  lapsed  appointment  as  well  as  a 
lapsed  legacy. 
Appointments  If  the  donee  of  a  power,  whether  general  or  limited,  appointed 
shares.  to  A.,  B.,  and  0.  one-third  each  of  the  fund  subject  to  the 

power,  no  appointee  could  under  that  gift  take  more  than  is 
Appointment  given  to  him,  viz.,  one  third.  So,  if  there  be  a  definite  ascer- 
and  residu^of  Gained  sum.  Subject  to  a  power,  and  the  donee  thereof  appoint 
adefimtesum.  ^yj  y^'^  gne  sum,  part  of  the  fund,  to  one  person,  another  sum, 
other  part  of  the  fund,  to  another  person ;  and  "  all  the  rest "  or 
"  all  the  remainder  "  of  the  fund  to  a  third,  the  third  appointee 
cannot  claim  any  share  which  may  lapse  in  consequence  of  the 
death  of  either  of  the  former  appointees  in  the  testator's  life- 
time, if  on  the  true  construction  of  the  appointment  all  that  is 
iatended  to  be  given  is  a  sum  arrived  at  by  subtracting  the  pre- 
viously named  sums  from  the  whole  fund.  "  If  a  testatrix  has 
power  to  dispose  of  a  definite  sum,  e.g.,  600^.,  and  says,  '  I  give 
100/.  to  A.,  100/.  to  B.,  and  the  remairdng  400/.  to  C.,'  of  course 
the  sirni  of  400/.  is  given  just  as  specifically  to  0.  as  the  two 
sums  of  100/.  each  are  given  to  A.  and  B.  If,  instead  of  using 
that  language,  the  testator  says  '  I  give  100/.  each  to  A.  and  B., 
and  the  remainder  to  0.,'  without  specifying  the  amount  of  the 
remainder,  the  Court  has  held,  in  the  absence  of  anything 
showing  a  diSEerent  intention,  that  the  intention  was  to  give  the 
remaiader  as  a  specific  sum  to  0.  just  as  specifically  as  the 
property  to  A.  and  B.  "  {per  Kindersley,  V.-C,  in  JSarley  v. 
Moon,  1  Dr.  &  Sm.  623,  approved  by  Lord  Hatherley  in  Baker 
V.  Farmer,  3  Ch.  at  p.  640 ;  and  see  Easum  v.  Appleford,  5  M. 
&  C.  56 ;  Re  Harries,  John.  199 ;  Lahin  v.  Lakin,  34  B.  443 ; 
Swete  V.  Tindall,  31  L.  T.  223). 
residuT-  ^or  "^^^  ^  *^®  intention  is  to  appoint  the  residue  strictly  as  residue, 

fvmd  charged   or  to  appoint  the  entire  fund  charged  with  the  sums  specified  in 

with  gifts.  °  ^ 
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the  preceding  appointments,  then  the  residuary  clause  will  be 
read  as  an  appointment,  not  of  the  mere  balance  of  the  fund 
after  the  sums  previously  appointed  have  been  deducted  from  it, 
but  of  the  entire  fund  subject  to  the  appoiutments  previously 
made,  the  Court  acting  on  the  manifest  intention  of  the  testator 
to  dispose  of  the  entire  fund  over  which  he  has  a  power  of  ap- 
pointment {Re  Harries,  ibid.). 

The  same  rules  apply,  whether  the  appointment  fail  by  the 
death  of  the  appointee,  or  by  reason  of  his  being  a  stranger  to 
the  power  \Falkner  y.  Butkr,  Ambl.  614).  "I  do  not  think 
that  there  is  any  sound  distinction  between  cases  of  lapsed  and 
cases  of  invalid  disposition,  whether  the  disposition  be  under  a 
power  of  appointment,  special  or  general,  or  in  exercise  of  owner- 
ship" {per  Hall,  Y.-C,  in  Champneij  v.  Bavij,  11  Ch.  D.  at  p. 
958).  The  word  "special"  appears  to  have  been  inserted  by 
the  Y.-G.  per  incuriam  (see  Holylandy.  Lewin,  26  Ch.  D.  266). 
In  that  case,  which  arose  on  the  33rd  sect,  of  the  Act,  Lord 
Selbome  distinguishes  between  general  and  special  powers  in 
relation  to  lapse,  and  points  out  that  "  an  appointment  under  a 
limited  power  operates  by  virtue  of  the  instrument  creating  the 
power,  the  execution  when  valid  being  read  into  and  deriving 
its  force  from  that  instrument.  If  the  execution  of  the  power 
must  or  may  be  by  will,  it  must  be  a  will  duly  executed  and 
attested  as  such  according  to  law  ;  and  the  word  '  will '  in  the 
statute  extends  to  such  a  testamentary  appointment.  But  that 
condition  being  complied  with,  the  execution  operates  in  the 
same  way  after  the  death  of  the  appointor  as  if  the  instrument 
were  not  testamentary."  This  overrules  Freme  v.  Clement  (18 
Ch.  D.  499). 

In  EasKm  v.  Appleford  (5  M.  &  C.  66),  the  donee  of  a  general  Cases  -where 

iQ-TlSPn.  ATI-* 

power  appointed  that  a  fund  of  3,000i?.  should  be  transferred  to  pointment  did 
trustees,  on  trust  as  to  2,700/.  for  his  mother,  as  to  250/.  for  '^°*P^s«- 
another  person,  and  as  to  the  residue  on  certain  other  trusts. 
This  residuary  appointment,  it  was  held,  could  not  pass  the 
2,700/.  which  lapsed  by  the  death  of  the  appointee  in  the  testa- 
trix's lifetime.  The  Lord  Chancellor  said :  "  Had  the  whole 
fund  been  900/.,  and  300/.  of  it  had  been  given  to  the  first 
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legatee,  and  300^.  to  the  second,  and  the  300^.  which  will 
remain,  after  paying  those  two  legacies  thereout,  to  the  third, 
no  question  could  have  arisen :  and  wherein  is  the  difEerence?" 
In  RatcKfey.  Hampson  (1  Jur.  N.  S.  1104),  a  testator,  having 
power  to  appoint  real  estate  among  children,  with  a  gift  over  to 
all  the  children  in  default  of  appointment,  devised  the  estates 
upon  trust  for  sale  and  declared  the  trusts  of  the  proceeds  in 
equal  sixth  shares — there  being  six  children  of  his  marriage — 
as  to  one-sixth  part  in  trust  to  pay  to  A.  (a  son)  150/.,  to  B.  (a 
son-in-law)  120/.,  and  to  C.  (another  son)  30/.,  "and  as  to  the 
residue  of  the  said  one-sixth  share  "  upon  trust  for  a  daughter 
D.  for  her  separate  use  for  life,  and  after  her  death  to  stand 
possessed  of  "the  share  to  which  she  should  become  entitled 
during  her  life  as  aforesaid,  of  and  in  the  said  trust  moneys, 
stocks,  funds,  and  securities,  and  the  interest,  dividends,  and 
annual  income  thereof,"  in  trust  for  D.'s  children.  As  to  all 
the  remaining  sixths  he  gave  them  in  trust  for  aR  his  other 
children  by  his  then  wife,  and  the  child  or  children  of  any  then 
deceased  or  who  might  die  in  the  testator's  lifetime.  One  of  the 
other  children,  X.,  died  in  testator's  lifetime  leaving  a  son. 
It  was  held  by  Y.-C.  Stuart  that  the  120/.  appointed  to  B.  was 
an  iavaHd  appointment  as  being  to  a  stranger,  and  went  as  in 
default  of  appointment,  not  into  the  residue  of  D.'s  one-sixth, 
and  that  X.'s  one-sixth  did  not  go  to  her  son,  but  went  as  in 
default  of  apppointment. 

In  Re  Jeaffreson  (2  Eq.  276),  the  donee  of  a  limited  power 
appointed  100/.,  part  of  the  fund  subject  to  the  power,  to  a 
stranger,  and  appointed  the  balance  of  the  fund,  after  payment 
of  legacies,  to  objects  of  the  power,  which  balance  amounted  to 
260/.,  to  pay  her  own  debts :  and  "  should  any  surplus  remain  " 
she  gave  it  to  A.,  an  object  of  the  power.  The  100/.  appoint- 
ment failed ;  it  was  held  that  it  did  not  pass  to  A.  under  the 
gift  of  the  surplus;  (and  see  Wilkinson  v.  Schneider,  9  Eq.  423). 
Cases  in  In  Oke  V.  Heath  (1  Ves.  sen.  135),  a  testatrix  had  a  power  of 

which  lapsed  •,,  in-  ■,■■,■, 

appointments  appointment  among  her  kin :  she  appointed  the  whole  fund  to 
passe  .  2^g^  nephew,  and  "  all  the  rest  and  residue  of  what  she  had 

Jai651Q.U6  8iS  

residue.  power  to  dispose  of "  to  her  niece.     The  nephew  died  in  the 


LAPSED  APPOINTMENTS. 


249 


testatrix's  lifetime,  and  the  fund  passed  to  the  niece.  It  was  as 
if  she  had  said  in  so  many  words,  "  If  anything  which  I  have 
given  by  my  will  fails,  I  mean  to  sweep  into  this  residuary 
bequest  all  that  may  so  fail "  ;  (see  Re  Harries,  John.  205,  and 
Falkner  v.  Butler,  Ambl.  614). 

In  Re  Sunt  (31  Ch.  D.  308),  testatrix  having  a  power  by 
will  to  appoint  a  fund  among  her  children,  appointed  three- 
fourths  to  her  children  A.,  B.,  and  C,  and  the  remaining  fourth 
to  her  grandson  ;  and  "all  the  rest  residue  and  remainder  of  my 
personal  estate  and  effects  whatsoever  and  wheresoever,  and  of 
what  nature  or  kind  soever,  and  over  which  I  have  any  power 
of  disposal  by  this  my  wiU  "  testatrix  gave  to  B.  and  0.  equally. 
The  appointment  to  the  grandson  being  in  excess  of  the  power 
failed,  and  the  share  appoiated  passed  under  the  appointment 
of  residue  ;  (and  see  Re  Crawshaij,  43  Ch.  D.  615  ;  Re  Meredith, 
3  Ch.  D.  757;  Duguid  v.  Fraser,  31  Ch.  D.  449). 

In  Champney  v.  Davy  (11  Ch.  D.  949),  a  testatrix  bequeathed 
personal  estate  to  trustees  upon  trust  for  A.  for  life,  and  after 
her  death  as  to  2,000^.  part  thereof,  upon  trust  for  certain  charit- 
able purposes,  and  "as  to  the  residue  thereof  "  upon  the  trusts 
declared  of  the  proceeds  of  her  real  estate,  and  gave  the  residue 
of  her  personal  estate  to  A.,  and  all  her  real  estate  to  trustees  in 
trust  for  sale,  and  she  declared  that  the  proceeds  "and  the 
residue  of  the  said  trust  moneys,  stocks,  funds,  and  securities  " 
should  be  held  in  trust  for  the  children  of  B.  equally.  Part  of 
the  personal  estate  given  to  the  trustees  consisted  of  impure  per- 
sonalty, and  it  was  held  that  so  much  of  the  2,000/.  as  failed  by 
reason  thereof  belonged  to  the  legatees  of  the  particular  residue 
and  not  to  A.  as  general  residuary  legatee ;  (and  see  Re  Tunno, 
45  Oh.  D.  66). 

In  Carter  v.  Taggart  (16  Sim.  423),  a  testatrix  (whose  will  Entire  sum 
was  dated  before  the  "Wills  Act)  had  a  general  power  of  appoint-  partSula7' 
ing  a  sum  of  10,000/.  Consols :  she  appointed  thus,  "  Now  I  do  ^^' 
give  and  bequeath  the  said  10,000/.  Consols  in  manner  following, 
that  is  to  say,  I  give  to  A.  500/.  sterling ;  I  give  to  my  exe- 
cutors 600/.  Consols  on  trust  to  pay  the  dividends  to  B.  during 
her  life,  and  after  her  decease,  the  said  600/.  to  sink  into  the 
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residue  of  my  estate ;  I  give  and  bequeath  to  C,  his  executors 
and  administrators,  all  the  rest  and  residue  of  the  said  10,000/. 
Consols  after  deducting  therefrom  the  legacies  ahove  mentioned." 
A.  died  in  the  testator's  lifetime :  it  was  held  that  his  500^. 
passed  to  C.  under  the  residuary  gift ;  (and  see  He  Harries, 
John.  199,  where  the  power  was  special). 

As  the  donee  of  a  general  power  can  appoint  to  whom  he 
pleases,  he  can  of  course  exclude  lapse  by  appointing  to  the 
executors  and  administrators  of  the  appointee  as  persons  to  take 
in  substitution  for  him ;  but  in  order  to  exclude  lapse,  the  inten- 
tion to  do  so  must  be  clearly  expressed,  and  the  persons  to  take 
in  substitution  must  be  definitely  pointed  out :  mere  words  of 
limitation  will  not  do  {Browne  v.  Hope,  14  Eq.  343).  This 
could  not  be  done  in  the  case  of  a  limited  power,  as  the  exe- 
cutors and  administrators  of  an  object  would  be  strangers  to  the 
power  {Maddison  y.  Andrew,  1  Yes.  sen.  57 ;  Butcher  v.  Butcher, 
1  V.  &  B.  79). 

48.  The  question  of  abatement  depends  on  much  the  same 
principles  as  those  applicable  to  lapse. 

Where  a  fund  is  appointed  by  one  and  the  same  instrument 
in  aliquot  shares,  if  it  prove  insufficient,  the  shares  will  abate 
proportionately :  so,  too,  if  the  donee  of  a  power  mistake  the 
amount  of  the  fund  and  appoint  more  than  the  full  amount  in 
specific  sums,  e.g.,  if  he  have  power  to  appoint  1,000^.,  and  he 
appoint  800/.  to  A.  and  400/.  to  B.  by  the  same  instrument,  the 
appointees  must  abate  rateably  {Laurie  v.  Clutton,  15  B.  65). 
In  that  case  the  Master  of  the  Eolls  said  that  the  testatrix 
believed  she  had  power  to  dispose  of  19,900/.  Consols ;  she  had, 
in  fact,  only  a  power  of  appointing  10,000/.  She  appointed 
9,900/.  to  A.  and  10,000/.  to  B. ;  that  sum  was  therefore  to  be 
divided  between  them  in  the  proportion  of  99  to  100. 

The  appointment  of  specific  sums  and  the  residue  of  an 
ascertained  fund  may  or  may  not  be  an  appointment  of  the 
residue  specifically  according  to  the  expressions  used;  but  to 
make  the  residue  specific  the  fund  must  be  ascertained  {Petre  v. 
Petre,  14  B.  197;  Re  Currie,  36  W.  E.  752). 

If  there  is  a  definite  fund,  subject  to  a  power  of  appointment 
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by  will,  and  a  will  purporting  to  be  made  in  exercise  of  that 
power,  and  appointing  one  sum,  part  of  the  fund,  to  one  person, 
and  another  sum,  another  part  of  it,  to  another,  and  "  all  the 
rest "  or  "  all  the  remainder  "  of  the  fund  to  a  third,  this  last 
appointment  is  read  as  an  express  specific  appointment  of  the 
residue  of  the  fund :  e.g.,  if  the  fund  be  3,000/.,  and  1,000/.  be 
appointed  to  A.  and  1,000/.  to  B.  and  the  rest  to  C,  that  is  read 
as  an  appointment  to  0.  of  1,000/.  {Page  v.  Leapingicell,  18  Ves. 
463).  C.  could  take  no  more  than  1,000/.,  although  both  A. 
and  B.  died  in  the  testator's  lifetime  and  the  appointments  to 
them  lapsed  {Easum  v.  Appleforcl,  5  M.  &  0.  56) ;  although  Sir 
"William  Grant,  in  Tage  v.  Leapingwell,  seems  to  have  thought 
that  it  might  be  otherwise.  If,  therefore,  there  is  a  deficiency 
in  such  a  case,  all  the  three  will  abate  rateably  {Ehves  v.  Causton, 
30  B.  554 ;  and  see  Walpole  v.  Apthorp,  4  Eq.  37 ;  Haynes  v. 
Haynes,  3  D.  M.  &  G.  590). 

In  Booth  V.  AUngton  (6  D.  M.  &  G.  613),  there  was  an  appoint- 
ment of  30,000/.,  "  part  of  "  a  sum  of  120,000/.,  over  which  the 
testatrix  had  a  power  of  appointment  given  her  by  another 
testator ;  there  was  no  appointment  of  the  residue  of  the 
120,000/.  or  any  part  thereof,  and  the  estate  did  not  enable 
the  payment  of  the  120,000/.  in  fuU.  It  was  held  that  the 
intention  was  to  appoint  30,000/.  at  all  events,  and  that  the 
expression  "  part  of  "  merely  referred  to  the  fund  out  of  which 
it  was  to  be  paid. 

And  if  the  intention  be  clear,  the  amount  of  a  charge  for  Abatement 
portions  on  an  estate  covenanted  to  be  bought  for  a  certain  sum,  propOTtfon"to 
may  abate  if  the  full  amount  be  not  forthcoming  to  be  expended  <l<=*^ieacy  of 
on  the  purchase  of  the  estate  to  be  charged.  charged. 

In  Chambers  v.  Chambers  (Mos.  333),  a  father  on  his  son's 
marriage  covenanted  to  lay  out  6,000/.  in  the  purchase  of  lands, 
to  be  settled  in  strict  settlement,  charged  with  2,000/.  for  the 
portions  of  younger  children,  or  3,000/.  for  daughters  if  there 
were  no  sons,  and  further  covenanted  to  settle  his  own  estate  on 
his  son  and  the  heirs  male  of  his  body.  The  money  was  sub- 
scribed into  the  South  Sea  Company  and  was  reduced  to  3,000/. 
Lord  King  held  that  the  eldest  son  was  not  to  bear  the  loss,  but 
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that  the  younger  children  should  abate  in  proportion.  He  read 
the  covenant  as  one  to  invest  a  sum  in  a  particular  manner,  and 
that  the  fund,  heing  so  invested,  two-thirds  should  belong  to 
the  eldest  son  and  his  issue  and  one-third  to  the  other  children. 
In  Miller  v.  Huddlestone  (6  Eq.  65),  a  testator  gave  his  wife 
a  power  of  appointment  over  5,000^. :  she  appointed  this  sum  to 
trustees  on  certain  trusts,  subject  to  a  power  of  appointing  the 
same  to  the  amount  or  value  of  1,000/.,  therein  given  to  two  of 
her  nieces :  the  power  was  to  appoint  any  part  of  the  said  trust- 
moneys  (not  exceeding  1,000/.)  as  the  donee  should  think  fit; 
and  the  trustees  were  to  stand  possessed  of  the  trust-fund 
(subject  to  the  payment  of  the  respective  sums  thereinbefore 
mentioned,  not  exceeding  1,000/.  each)  for  A.  and  B.  The 
husband's  estate  was  iaadequate  to  produce  the  5,000/.  V.-C. 
Malins  held  that  the  intention  was  that  the  power  of  appoint- 
ment should  extend  to  one-fifth  of  the  whole  fund,  whatever 
that  fund  might  amount  to  ;  and  he  held  that  the  sums  subject 
to  the  nieces'  powers  of  appointment  must  abate  rateably. 
When  the  But  if  the  intention  is  to  appoint  a  specific  sum  and  a  residue 

the  loss.  strictly  as  residue,  or  to  appoint  the  entire  fund  charged  with 

the  specific  sum,  then  in  case  of  deficiency  the  residue  must  bear 
the  loss. 

So,  too,  if  the  appointment  is  not  made  so  as  to  operate  on  a 
fund  of  unvarying  amount,  or  if  the  appointor  does  not  assume 
that  a  given  sum  or  an  estate  of  a  given  value  will  be  available, 
the  residuary  appointment  must  bear  the  loss  {Petre  v.  Petre,  14 
B.  197;  Be  Lisle  v.  Hodges,  22  W.  E.  363  ;  17  Eq.  440). 
Appointments  If  there  be  successive  independent  appointments  by  separate 
iMtmn^ts.  instruments,  which  in  the  aggregate  more  than  exhaxist  the 
fund,  the  latest  appointment  must  bear  the  loss  {Trollope  v. 
Eoutledge,  1  De  Gr.  &  Sm.  662 ;  Stokes  v.  Bridgman,  47  L.  J. 
Ch.  759;  Wilson  v.  KenricJc,  31  Ch.  D.  658;  Gilbert  v.  Whitfield, 
62  L.  J.  Ch.  210).  But  if  the  appointments  were  all  made  by 
one  instrument  which  at  once  takes  effect  as  to  all  the  objects,  if 
the  whole  fund  is  given  to  several  objects,  one  of  whom  is 
necessarily  named  last,  the  last-named  cannot  be  made  to 
bear  the  loss  merely  because  he  is  mentioned  last  {Bulfeel  v. 
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P/i(inmer,  6  Ch.  160),  althougli  of  course  the  appointor  may- 
prefer  one  appointee  if  he  chooses,  but  he  must  express  his 
intention  clearly,  and  the  onus  lies  on  the  person  seeking  to 
establish  priority  {Miller  v.  Htiddkstone,  3  M.  &  Gr.  513). 

"Where  an  appointment  is  made  to  take  effect  out  of  a  trust 
fund  generally,  and  afterwards  an  appointment  is  made  of  a 
specific  portion  of  the  trust  fund,  the  portion  of  the  fund  not 
specifically  appointed  must  be  first  applied  in  satisfaction  of  the 
first  appointment,  and  the  specifically  appointed  portion  is  only 
to  be  resorted  to  in  the  event  of  a  deficiency  {Morgan  v.  Crronow, 
16  Eq.  1). 

In  the  ordinary  case  of  a  testator  who  gives  legacies  to  a  Who  profits 
greater  amount  than  his  estate  will  meet,  if  any  of  such  legacies  ^  ^^^^' 
lapse,  the  others  benefit  by  getting  paid  in  full,  or  at  any  rate 
to  a  greater  extent.  And  as  a  general  rule  the  case  is  the  same 
if  the  donee  of  a  power  of  appointment  over  a  fund,  which  was 
limited  over  in  default  of  appointment,  appoints  it  by  one 
instrument  in  such  sums  as  to  exceed  its  limits  :  if  one  appoint- 
ment lapses,  the  others  gain. 

In  Bales  v.  Brahe  (1  Ch.  D.  217),  A.  had  a  special  power  to 
appoint  7,000/.  He  appointed  10,000/.  under  a  mistake  as  to 
the  extent  of  his  power,  and  one  of  the  appointees  died  in  his 
lifetime.  The  M.  E.  held  that  the  fund  was  thereby  augmented 
exactly  in  the  same  way  as  if  the  testator  had  given  pecuniary 
legacies  of  greater  amount  than  his  whole  personal  estate,  and 
then  one  of  the  legatees  had  died,  in  which  case  the  personal 
estate  would  have  been  augmented  for  the  benefit  of  the  other 
legatees  ;  and  that  the  appointees  in  the  case  before  him  were  in 
the  same  position ;  (and  see  Re  Lyne,  8  Eq.  482) . 

The  case  of  Barry  y.  Barry  (10  I.  E.  Eq.  397),  seems  to  some 
extent  to  be  the  converse  of  Bales  v.  Brake.  In  that  case,  B.  had 
a  non-exclusive  power  of  appointing  by  deed  or  will  the  moneys 
secured  by  a  policy  on  his  own  life.  B.  made  his  will,  reciting 
the  power  and  that  the  amount  then  secured  by  the  policy  was 
1,522/.  lis.  lOfi?.,  and  proceeded  to  appoint  to  three  of  his 
children  6s.  each,  and  to  others  sums  amounting  to  1,500/. 
exactly,  thus  leaving  a  residue  unappointed.  There  was  one 
object  of  the  power  to  whom  nothing  was  expressly  appointed. 
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B.  retained  the  policy  in  his  own  hands  and  name,  and  raised 
money  on  it,  so  that  636/.  10s.  2c?.  only  was  available  for  the 
appointees  at  his  death.  The  M.  E.  seems  to  have  thought  the 
appointments  good  because  they  were  good  at  the  date  of  the 
vsoll :  sed  qu.  The  exact  order  made  does  not  appear  from  the 
report,  but  it  is  submitted  that  the  case  might  be  supported  as 
one  of  general  abatement,  treating  the  unappointed  residue  as  a 
specific  sum,  entitled  to  rank  equally  with  the  appointed  funds, 
and  not  as  a  true  residue  at  all. 
Costs  of  action  The  general  rule  applied  in  the  administration  of  estates  that 
appointed  and  the  costs  should  come  out  of  the  residue,  is  not  applied  to  the 
^ds""™*^  case  of  appointments.  The  costs  of  an  action  relating  to  an 
appointed  fund  are  borne  rateably  by  the  appointed  and  un- 
appointed funds,  and  not  wholly  by  the  unappointed  ( Warren 
V.  Postkthwaite,  2  Coll.  116 ;  Trollojpe  v.  Routledge,  1  De  G.  & 
S.  662;  Moore  v.  Dixon,  15  Ch.  D.  566),  in  the  absence  of  a 
direction  to  the  contrary  in  the  will,  as  in  Davies  v.  Fowler  (16 
Eq.  308).  So,  in  Ee  Lambert  (39  Ch.  D.  626),  the  probate  duty 
and  costs  of  probate  were  apportioned  between  the  appointed  and 
the  unappointed  funds ;  and  see  Deane  v.  Crofi,  (1892)  1  Ch.  652 ; 
but  in  lie  Wilson,  26  W.  H.  848,  the  costs  of  probate  were 
thrown  on  the  fund  which  passed  by  the  appointment,  and  not 
on  separate  property  of  the  appointor,  a  married  woman,  which 
was  undisposed  of ;  and  see  Ee  Bourne,  (1893)  1  Ch.  188. 


Appointed 
property 
assets  for  pay- 
ment of  debts. 


49.  Both  real  and  personal  estate,  subject  to  general 
powers  of  appointment,  become  assets  for  the 
payxaent  of  the  appointor's  debts,  if  the  power  is 
actually  exercised  in  favour  of  volunteers ;  and  it 
makes  no  difference  whether  the  power  is  exercise- 
able  by  deed  or  by  will,  or  by  will  only  (Jenney  v. 
Andrews^  6  Madd.  264 ;  Fleming  v.  Buchanan^  3  D. 
M.  &  G.  976;   Williams  v.  Lomas,  16  B.  1). 

It  is  not  the  possession  of  the  power,  but  the  exercise  of  it, 
which  gives  occasion  to  the  application  of  the  principle:  the 
instrument  by  which  it  is  executed  is  therefore  imimportant. 
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"  The  rules  of  the  Court  are  estahlished,  so  far  as  they  can, 
in  favour  of  just  creditors,  and  to  prevent  persons  having  powers 
from  disposing  thereof  voluntarily  to  defeat  creditors.  On  that 
ground  was  Shirleij  v.  Lord  Ferrers  (7  Yes.  503  n),  which  has  heen 
allowed  ever  since,  and  is  agreeahle  to  Lascelles  v.  Loi^d  Cornwallis 
(2  Vern.  465).  A  distinction  was  endeavoured,  that  the  appoint- 
ment by  Lord  Ferrers  was  by  wiU,  this  by  deed ;  because  who- 
ever takes  by  will  takes  as  a  legacy.  But  that  is  not  a  material 
distinction,  for,  if  established,  the  justice  intended  by  the  Court 
in  these  cases  would  be  avoided  in  every  instance,  as  then  it 
would  be  putting  it  barely  on  the  form  of  the  conveyance,  and 
elude  the  rule  of  justice.  Nor  is  there  any  substantial  ground 
for  this  distinction ;  for  if  there  is  a  power  to  execute  by  wiU  or 
deed,  though  executed  by  will,  it  operates  not  as  a  will  to  that 
purpose,  but  as  an  appointment ;  not  as  an  appointment  of  his 
own  assets,  but  of  the  estate  of  another,  and  takes  not  place  by 
force  of  the  will ;  it  is  therefore  a  slight  and  shadow  of  distinc- 
tion only"  {per  L.  C.  Hardwicke,  Toicnshend  v.  Windham,  2 
Ves.  sen.  1,  10). 

The  rule  as  to  voluntary  conveyances  is  there  stated  to  be  Voluntary 
that  they  are  void  not  only  as  against  subsequent  purchasers  conveyances, 
(under  27  Eliz.  c.  4),  but  also  as  against  creditors  (under  13 
EHz.  0.  5),  if  the  settlor  was  indebted  at  the  time  of  making 
such  conveyance.  But  if  he  were  not  indebted  at  the  time,  it 
will  be  good  against  subsequent  creditors.  "  On  that  foundation 
the  Courts  have  grounded  their  opinion  in  the  execution  of 
powers,  when  they  stop  in  transitu,  as  it  is  called,  and  say  it 
shall  not  be  given  away  from  creditors"  (Ibid;  and  see  JBai/s- 
poole  V.  Collins,  6  Ch.  228 ;  Crossley  v.  Elworthy,  12  Eq.  158 ; 
Mackay  v.  Douglas,  14  Eq.  106). 

In  order  to  make  the  fund  assets  for  the  payment  of  debts.  The  power 
the  power  must  be  actually  exercised  [Holmes  v.  Coghill,  12  Ves.  ^^u^d. 
206).  It  is  impossible,  so  long  as  the  distinction  between  pro- 
perty and  power  exists,  to  make  a  fund  subject  to  a  power  which 
has  never  been  executed,  assets  for  the  payment  of  the  debts  of 
the  donee  of  the  power.  The  persons  to  whom  the  fund  is  given 
in  default  of  appointment,  have  at  least  an  equal  equity  with 
the  donee's  creditors.    It  rests  with  the  donee  whether  he  will 
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execute  the  power  or  not ;  tut  if  he  has  once  done  so,  he  ■will  be 
considered  to  have  exercised  his  right  to  intercept  the  devolution 
of  the  property  on  the  remainder-man,  and  equity  "will  interpose 
to  give  the  property,  if  appointed  to  volunteers,  to  his  creditors. 
Lord  Eldon  in  this  case  thought  that  even  a  defective  execution 
■would  he  sufficient  (hut  see  as  to  this,  post,  "Defective  Exe- 
cution," s.  7).  But  -where  trustees  had  advanced  to  the  tenant 
for  life  during  her  life  a  large  portion  of  the  trust  funds,  and 
the  tenant  for  life  "who  had  a  general  po-wer  of  appointment 
appointed  the  funds  hy  ■will  to  her  trustees,  in  trust  to  indemnify 
themselves,  and  subject  thereto  for  beneficiaries,  and  died  in- 
solvent, it  -was  held  that  the  creditors  could  not  compel  the 
trustees  to  replace  the  fund  {Re  Newnham,  W.  N.  (1881),  69). 

It  is  sufficient,  ho-wever,  if  the  donee  of  a  general  po-wer  by  his 

■will  directs  payment  of  his  debts  -without  more,  and  appoints  an 

executor,  the  fund  subject  to  the  po^wer  ■will  be  liable  to  supply  the 

deficiency  of  his  o^wn  assets  to  pay  his  debts  [Re  Davies,  13  Eq.  163) . 

And  it  ■would  be  the  same  although  no  executor  ■were  appointed 

{Lainrj  v.  Cowan,  24  B.  112).     But  the  appointment  of  executor 

■without  more  is  not  such  an  execution  of  the  po^wer  as  to  make  the 

fund  assets  {Re  Denies,  13  Eq.  163;  Re  Thurston,  32  Ch.  D.  508). 

Do  appoint-         50.  There  has  been  considerable  conflict  of  authority  as  to 

ried  women      property  over  ■which  married  ■women  have  a  general  power  oi 

TO^perty  ap-    appointment.     A  married  ■woman  in   respect  of   her   separate 

pointed  assets   estate  is  considered  as  a  feme  sole ;  it  is  clear,  therefore,  both  on 

for  payment  ' 

of  their  debts?  principle  and  authority,  that  not  only  the  bonds,  bills,  and  pro- 
missory notes  of  married  ■women,  but  also  their  general  engage- 
ments, may  affect  their  separate  estates,  except  as  the  Statute  of 
Frauds  may  interfere,  ■where  the  separate  property  is  real  estate 
{TuUett  V.  Armstrong,  4  B.  319). 

"What  is  a  ig^t  ^q  term  "  general  engagement"  is  an  ambiguous  and 

general  en-  t     .     •  i 

gagemeat  ?  misleading  one.  If  it  is  meant  merely  to  say  that  goods  sold  to 
a  married  ■woman  in  the  ordinary  course  of  domestic  life,  that 
contracts  expressed  to  be  made  by  her  in  respect  of  property  not 
her  separate  estate,  e.  g.,  for  buying,  or  selling,  or  letting,  or 
hiring  a  house  do  not  necessarily  impose  a  liability  to  be  satisfied 
out  of  the  separate  estate  ■which  she  may  happen  to  have,  in  that 
sense  and  to  that  extent,  the  proposition  that  her  separate  estate 
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is  not  Kable  to  her  general  engagements  is  quite  accurate.  But 
it  would  be  very  inconvenient  that  a  married  woman  with  a  large 
separate  property  should  not  he  able  to  employ  a  solicitor,  or  a 
builder,  or  tradesman,  or  hire  labourers  or  servants,  and  very 
unjust  that,  i£  she  did,  they  should  have  no  remedy  against 
such  separate  property  (L.  E.  4  P.  0.  594 ;  and  see  Skinner  v. 
Todd,  30  W.  E.  267). 

But  prior  to  the  Married  Women's  Property  Act,  1882,  the  Wtat  sepa- 
general  engagements  of  a  married  woman  could  only  be  enforced  liable  to 
against  so  much  of  the  separate  estate  to  which  she  was  entitled,  engagements 
free  from  any  restraint  on  anticipation,  at  the  time  when  the  g^°e  jj  w  p 
engagements  were  entered  into,  as  remained  at  the  time  when  Act,  1882. 
judgment  was  recovered  {Pike  v.  Fitzgihbon,  17  Ch.  D.  454),  and 
since  that  Act,  it  is  still  necessary  to  show  that  the  married  woman 
had  free  separate  property  at  the  date  of  the  contract  (Palliser  v. 
Gurneij,  19  Q.  B.  D.  519 ;  post,  p.  265). 

It  is  not  easy  to  reconcile  the  cases  which  have  decided  that  Appointment 
property,  appointed  by  a  married  woman  s  will  under  a  general  far  assets  for 
power  of  appointment  by  deed  or  will,  is  assets  for  payment  of  ^ebts  of  mar- 
her  general  engagements  with  the  principle  enunciated  in  Pike  "^"^  woman. 
V.  Fitzgibhon. 

In  London  Chartered  Bank,  8cc.  v.  Lempriere  (L.  R.  4  P.  C.  Limitations 

.  whioli  amount 

572),  the  Privy  Council  held  that  a  gift  to  a  married  woman  to  an  absolute 

for  her  separate  use  for  life,  with  remainder  as  she  shall  by 

deed  or  will  notwithstanding  coverture  appoint,  with  remainder 

to  her  executors  and  administrators,  is  equivalent  to  an  absolute 

gift  to  the  sole  and  separate  use  of  the  lady.     Such  a  form  of 

gift  to  a  married  woman  without  any  restraint  on  anticipation, 

vests,  in  equity,  the  entire  corpus  in  her  for  all  purposes  as  fully 

as  a  similar  gift  to  a  man  would  vest  it  in  him.     Consequently 

an  appointment  by  will  by  a  married  woman  in  such  a  case 

makes  the  fund  liable  to  her  general  engagements.     But  this 

case  apparently  rested  on  the  remainder  to  the  executors  and 

administrators  of  the  married  woman,  and  the  limitation  was 

held  equivalent  to  absolute  property  (see  ibid.,  p.  595).     And 

the  same  remark  applies  to  Mayd  v.  Field,  3  Ch.  D.  587.     So, 

in  Johnson  v.  Gallagher  (3  De  Gr.  F.  &  J.  494),  the  property 
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was  limited  to  such  persons  as  the  mamed  ■woman  should 
appoiat,  and  in  default  to  herself  for  her  separate  use ;  (it  is  of 
course  immaterial  whether  the  estate  precedes  the  power  or  the 
power  the  estate,  3  Ch.  D.  at  p.  593).  In  Hulme  v.  Tenant 
(1  Bro.  C.  C.  16),  the  limitation  in  default  of  appointment  was 
as  to  the  realty  to  the  heirs  and  assigns,  and  as  to  the  personalty 
to  the  executors  and  administrators  of  the  married  woman.  In 
Field  V.  Sowle  (4  Russ.  112),  the  remaiader  in  default  of 
appointment  is  not  stated :  and  it  is  to  be  observed  that  the 
only  decree  was  for  satisfaction  out  of  the  rents  and  profits  of 
the  property  to  which  the  married  woman  was  entitled  for  her 
separate  use  for  life  without  any  restraiut  on  anticipation.  In 
Hulme  v.  Tenant,  supra,  the  L.  C.  said  that  he  could  not  make 
the  married  woman  exercise  her  power.  The  case  of  the  Duke 
of  Bolton  V.  Williams  (4  Bro.  C.  C.  297),  was  not  a  case  of  a 
power  at  all.  In  Owens  v.  Dickenson  (Cr.  &  Ph.  48),  the  de- 
cision was  merely  that,  although  in  strictness  a  married  woman 
cannot  contract  debts,  yet  if,  by  wiU  in  execution  of  a  power, 
she  directs  payment  of  her  debts,  her  general  engagements  are 
intended  by  this  term.  In  Heatley  v.  Thomas  (15  Ves.  596), 
the  power  was  testamentary  only,  and  the  limitation  in  default 
was  to  the  statutory  next  of  kin.  In  Stead  v.  Clay  (4  Russ.  550), 
the  L.  C,  at  p.  556,  certainly  treats  the  property  which  a 
married  woman  had  appointed  by  her  will  under  a  general 
power  as  her  property  and  subject  to  the  payment  of  all  debts 
to  which  she  was  liable.  In  Sughes  v.  Wells  (9  Ha.  749,  at 
p.  773),  Y.-C.  Turner  says:  "I  see  no  reason  why,  the  wife 
having  been  constituted  a  feme  sole  by  the  terms  of  the  settle- 
ment, her  assets,  including  the  trust  funds  which  have  become  her 
assets  ly  the  exercise  of  the  power,  should  not  be  bound  to  the 
same  extent  as  the  assets  of  any  other  person,  not  under  the 
disability  of  coverture,  would  under  the  same  circumstances  be 
bound."  This  is  merely  a  dictum,  and  it  does  not  appear 
whether  the  V.-C.  intended  to  refer  to  all  cases  of  appointments 
or  only  to  such  as  were  prior  to  the  general  engagements.  The 
same  learned  judge,  when  L.  J.,  in  Johnson  v.  Gallagher 
(3  De  Gr.  F.  &  J.  494,  517),  divides  the  cases  on  the  subject 
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into  three  heads — (i.)  Where  the  power  of  appointment  is 
general,  by  deed,  or  writing,  or  will ;  (ii.)  Where  it  is  by  will 
only,  and  the  power  has  been  exercised ;  (iii.)  Where  there  is 
a  limitation  to  third  persons  in  default  of  appointment,  and  the 
power  has  not  been  exercised. 

In  this  last  case,  the  debts  and  engagements  of  the  married 
woman  cannot  prevail  against  the  title  of  the  persons  entitled 
in  default  of  appointment.  It  can  make  no  difference  whether 
a  man  or  a  married  woman  be  the  donee  of  the  power  if  it  be 
not  exercised. 

Where  the  power  of  appointment  is   exerciseable  by  deed  When  the 
or  by  will,  the  Lord  Justice  sums  up  the  law  on  the  subject  deed  or  -win, 
thus  (p.  518)     "  In  this  ease  the  Courts  have  certainly  held  the  {fable."^"' " 
corpus  of  the  property  to  be  subject  to  the  debts  and  engage- 
ments of  the  married  woman  {Allen  v.  Paptvorth,  1  Ves.  sen.  163 ; 
Hulme  V.  Tenant,  1  Bro.  0.  0.  16 ;  Heatley  v.  Thomas,  16  Yes. 
596)  ;  although  it  is  to  be  observed  that  during  the  life  of  the  But  only  to 
married  woman,  the  Court  has  never  gone  further  than  to  affect  interest 
the  limited  interest  {Sulme  v.   Tenant ;  Meld  v.  Sowle,  4  Euss.  ^^jf^*^® 
112).     There  has  been  much  question  on  what  grounds  the  woman's  life. 
Court  has  thus  subjected  the  corpus  of  the  property  to  the  debts. 
In  most,  if  not  all,  of  these  cases,  the  liability  of  the  corpus  has 
been  put  upon  the  ground  that  the  instruments  by  which  the 
debt  was  created  or  secured,  operated  as  executions  of  the  power 
of  appointment;*   but  it  seems  clear  that  such  instruments 
cannot  operate  as  appointments  in  the  strict  sense  of  the  term. 
They  do  not  take  effect  according  to  their  priorities.     They 
create  no  lien  or  charge  [Hiilme  v.  Tenant ;  Duke  of  Bolton  v. 
Williams,  4  Bro.  C.  C.  297;  Oivens  v.  Dickenson,  Cr.  &  Ph.  48). 
Lord  Cottenham  in  the  last  of  these  cases,  after  giving  his 
opinion  that  transactions  of  this  description  have  no  resemblance 
to  the  execution  of  powers,  has  said  that  what  they  are  it  is  not 
easy  to  define,  and  no  doubt  there  is  much  difficulty  in  defining 
them.     Perhaps  the  nearest  approach  to  a  definition  of  them 
may  be,  that  they  are  transactions  which  create  a  debt  payable 

*  This  was  one  of  the  grounds  of  the  decision  in  London  Chartered  Bank  v. 
Zemprike,  L.  E.  i  P.  0.  672,  at  p.  690. 
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out  of  the  separate  estate,  and  out  of  that  estate  only,  and  which 
in  that  sense,  hut  in  that  sense  only,  have  the  character  of 
appointments ;  and  this  perhaps  is  what  Sir  John  Leach  may 
have  meant  in  Field  v.  Sowle,  where  he  speaks  of  the  Court 
acting  on  the  security  of  the  wife,  not  as  an  agreement  to  charge 
her  separate  property,  but  as  an  equitable  appointment."  He 
then  proceeds  to  give  other  reasons  for  considering  the  doctrine 
of  appointment  exploded,  and  asks  how  then  do  they  operate  ? 
"  I  think  the  answer  is  to  be  found  in  Hulme  v.  Tenant.  When 
a  man  contracts  debts,  both  his  person  and  his  property  are  by 
law  liable  to  the  payment  of  them.  A  Court  of  Equity  having 
created  the  separate  estate,  has  enabled  married  women  to  con- 
tract debts  in  respect  of  it.  Her  person  cannot  be  made  liable 
either  at  law  or  ia  equity,  but  in  equity  her  property  may. 
This  Court  therefore,  as  I  conceive,  gives  execution  agaiast  the 
property,  just  as  a  Court  of  Law  gives  execution  against  the 
property  of  other  debtors.  Mulme  v.  Tenant  seems  to  have 
proceeded  on  this  ground,  and  Lord  Bldon  seems  to  have  con- 
sidered it  to  be  the  right  ground,  for  in  Nantes  v.  Corrock  (9 
Yes.  182)  we  find  him  refusing  to  enforce  the  claim  of  a  creditor 
against  the  separate  estate,  on  the  ground  ihat  it  consisted  of 
stock,  which  could  not  be  taken  in  execution  at  law.  In  my 
opiaion,  this  is  the  true  footing  on  which  these  cases  stand.  It 
is  to  be  considered,  then,  what  are  the  consequences  which 
result  ?  A  legal  debtor  may  alien  his  property  before  it  is 
bound  by  judgment  or  execution.  Why  may  not  a  married 
woman  do  the  same  as  to  her  separate  property  ?  Her  creditors 
are  not  appointees  of  the  property.  They  have  no  charge  or 
lien  upon  it.  She  may  contract  other  debts,  and  all  her 
creditors  will  be  ^aldi  pari  passu  {Anon.,  18  Yes.  258).  She  may 
thus  exhaust  the  fund  by  contractiag  fresh  debts.  Why  may 
she  not  mortgage  or  alienate  it  ?  There  is  no  instance,  so  far 
as  I  am  aware,  of  this  Court  having  restrained  her  from  doing 
so;  nor,  so  far  as  I  can  see,  any  principle  on  which  such  a 
restraint  coidd  be  imposed.  I  think,  therefore,  her  power  of 
alienation  remains,  notwithstanding  any  debts  which  she  may 
have  contracted.    A  Court  of  Equity  will  indeed,  as  it  seems, 
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enforce  the  right  which  she  has  created  against  her  separate 
estate,  after  the  determination  of  the  coverture,  or  after  her 
death  {Fields.  Sowle;  Hail y.  Punier,  4  Sim.  474).  But  in  so 
doing  it  proceeds,  as  I  apprehend,  upon  this  principle — that 
having  created  the  right  as  a  feme  sole,  she  cannot,  when  she 
has  actually  hecome  so,  be  permitted  to  disturb  it." 

But  it  is  diflB.cult  to  see  how  the  Court  can  give  such  equitable  Criticism  of 
execution  as  is  mentioned  by  the  Lord  Justice  against  any  pro-  between 
perty  to  which  the  married  woman  was  not  entitled  at  the  date  second' class 
of  the  contract ;  and  the  reasoning  of  Kay,  J.,  in  Re  Roper  (39  °*  'i^^^  under 
Oh.  D.  482),  appears  as  applicable  to  the  case  of  a  power  to  ap-  classification. 
point  by  deed  or  will  as  to  that  of  a  power  to  appoint  by  will  only. 
The  existence  of  the  power  to  appoint  by  deed,  unexercised  at  the 
date  of  the  contract  of  the  married  woman,  cannot,  it  is  sub- 
mitted, make  any  difference,  so  long  as  the  distinction  between 
property  and  power  is  as  well  settled  as  it  is  at  present  {Ex  p. 
Gilchrist,  17  Q.  B.  D.  521).     If  the  estate   over  which  the 
power  extends  cannot  be  made  available  for  the  general  engage- 
ments of  the  married  woman  in  bankruptcy,  in  cases  where  she 
can  be  made  bankrupt  (as  it  cannot  according  to  Ex  p.  Gilchrist), 
it  is  difficult  to  see  how  it  can  be  made  available  in  the  adminis- 
tration of  her  estate  after  death,  in  cases  where  the  power  has 
been  executed  after  the  general  engagements  have  been  entered 
into.     And  in  Shattock  v.  Shattock  (2  Eq.  182),  Eomilly,  M.  R., 
held  that  property  appointed  by  the  will  of  a  married  woman 
who  had  a  general  power  of  appointment  by  deed  or  will  was 
not  assets  for  payment  of  her  debts ;  (and  see  Adamson  v.  Ham- 
mond, L.  E.  3  P.  &  D.  141 ;  Re  Hastings,  35  Ch.  D.  94). 

In  Vaughan  v.  Vanderstegen  (2  Drew.  165),  the  Vice-Chan- 
cellor,  after  pointing  out  the  distinction  between  property  in 
which  a  married  woman  had  a  separate  estate,  and  a  power 
vested  in  her,  held  that  the  exercise  of  a  power  of  appointment 
by  wiU  did  not  make  the  property  applicable  to  the  payment  of 
her  engagements  in  the  nature  of  debts — viz.,  of  such  engage- 
ments as  woidd  be  charges  on  her  separate  estate.  He  showed 
that  the  execution  of  a  power  by  will  over  a  reversionary  iuterest 
expectant  upon  the  appointor's  death  could  not  make  the  pro- 
perty appointed  her  separate  estate :  and  if  not,  it  could  not  be 
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applied  in  payment  of  lier  debts  or  engagements  in  tlie  nature 
of  debts,  to  the  payment  of  which  nothing  is  applicable  but 
separate  estate.  But  on  further  consideration,  in  Vaughan  v. 
Vanderstegen  (2  Drew.  363),  the  Vice-Chanoellor  held  that, 
fraud  having  been  practised  by  the  married  woman,  the  cre- 
ditors were  entitled  to  the  appointed  fund.  He  in  fact  held 
that  the  fraud  made  the  appointed  estate  part  of  the  general 
assets  of  the  married  woman.  On  this  the  Privy  Council  remark 
(L.  E.  4  P.  0.  596) :  "  It  is  not  easy  to  see  on  what  principle 
the  fraud  could  alter  the  nature  of  the  property  subject  to 
appointment,  or  affect  the  appointees.  It  is  easy  to  see  how 
fraud  might  make  that  a  debt,  to  which  the  married  woman 
would  be  in  equity  liable,  notwithstanding  her  coverture,  and 
that,  there  being  such  a  liability  or  debt,  equity  would  deal  with 
any  property  to  which  she  was,  notwithstanding  coverture, 
absolutely  entitled,  and  any  property  over  which  she  had  a 
general  power  of  appointnient,  exactly  as  it  woiild  do  in  the  case 
of  a  man  or  feme  sole  dying  indebted.  Griven  the  relation  of 
debtor  and  creditor  in  equity,  all  the  consequences  of  such 
relation  would  appear  to  follow,  just  as  if  there  were  no  cover- 
ture in  the  case." 

In  Hobday  v.  Peters  (2)  (28  B.  364),  the  M.  E.  says  (p.  358), 
"  If  a  general  power  of  appoiatment  is  expressly  given  to  a 
married  woman  over  any  property  or  any  interest  in  property, 
such  property  or  interest  does  not  thereby  become  settled  to  her 
separate  use,  nor  does  it  become  so  by  her  exercising  her  power." 

In  Outram  v.  St/de  (24  W.  E.  268),  where  a  married  woman 

had  a  life  interest  in  real  estate  (apparently  not  settled  to  her 

separate  use)  with  a  power  to  appoint  it  by  will :  Y.-C  Hall 

said,  "  There  is  no  authority  that  such  a  power  vested  in  a 

married  woman  makes  the  subject  matter  assets  for  payment  of 

her  debts." 

Result  of  As  the   authorities  stand  at  present,  and  apart  from  the 

authorities  .       .^ 

independeutly  Married  Women's  Property  Act,  1882,  it  is  impossible  to  say 

Act  1882.        that  the  law  is  settled.     It  is  submitted  that  the  real  question  is 

not  whether  the  power  is  exerciseable  by  deed  or  wUl,  or  by  will 

only,  but  whether  the  married  woman  has  or  has  not  exercised 

it  prior  to  incurring  the  liabilities  sought  to  be  enforced  against 
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tte  appointed  property.  The  following  propositions  are  sug- 
gested as  the  result  of  the  balance  of  the  authorities,  although 
they  do  not  reconcile  all  the  authorities. 

(i.)  Where  at  the  date  when  the  liability  was  incurred  the  pro- 
perty stood  limited  to  the  married  woman  for  her  life  for  her 
separate  use,  and  in  default  of  appointment  by  her  to  her  heirs, 
or  her  executors  or  administrators  (as  the  case  may  be),  it  is  ap- 
plicable to  discharge  the  liability.  If  the  right  depends  on  the 
limitation  in  default,  this  should  be  the  case,  whether  the  power 
has  been  exercised  or  not,  and  whether  the  power  is  exerciseable 
by  deed  or  wiU,  or  by  will  only.  But  it  is  not  easy  to  see  what 
the  limitation  iu  default  can  add,  unless  it  be  to  her  separate  use. 

(ii.)  Where  the  property  is  limited  in  default  of  appointment 
to  third  persons,  it  is  applicable  only  if  the  power  has  been  so 
exercised  as  to  make  it  the  separate  estate  of  the  appointor,  and 
only  to  discharge  such  liabilities  as  come  into  existence  while 
the  appointed  fund  remains  in  the  hands  of  the  trustees  of  the 
settlement  or  of  the  married  woman.  The  creditor  has  no 
equity  to  restrain  the  married  woman  from  parting  with  her 
separate  property,  before  he  has  obtaiaed  a  charge  on  it  by 
judgment  {Robinson  v.  Pickering,  16  Ch.  D.  660). 

It  will  be  observed  that  this  proposition  excludes  all  cases 
where  the  married  woman  has  appointed  by  will :  and  to  this 
extent  it  is  not  consistent  with  some  of  the  cases  referred  to 
above. 

(iii.)  It  is  competent  to  a  married  woman  in  exercise  of  her 
power  to  charge  the  appointed  property  with  payment  of  her 
debts ;  and  this  term  will  include  all  her  general  engagements 
[Owens  V.  Dickenson,  Cr.  &  Ph.  48).  And  this  charge  may  be 
created  by  a  general  direction  to  pay  debts,  followed  by  an  ap- 
pointment of  the  property,  as  in  the  case  of  a  man  [Re  Be  Burgh 
Lawson,  41  Ch.  D.  568).  And  it  has  been  held  that  when  a 
married  woman  made  a  vdll  in  execution  of  a  general  power,  and 
appointed  her  husband  and  others  executors,  but  did  not  create 
any  charge  of  debts  or  funeral  and  testamentary  expenses,  and 
her  estate  was  insolvent,  her  funeral  expenses  were  payable  out 
of  the  appoiated  property  {Re  MacMyn,  Lighhown  v.  MacMyn, 
33  Ch.  D.  575). 
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(iv.)  The  analogy  of  the  Statute  of  Limitations  applies  to  such 
so-caUed  debts  {Re  Hastings,  35  Ch.  D.  94). 

51.  It  is  now  enacted  by  the  Married  Women's  Property 
Act,  1882 : 

"  A  married  woman  shall  be  capable  of  entering  into  and  ren- 
dering herself  liable  in  respect  of  and  to  the  extent  of  her  separate 
property  on  any  contract,  and  of  suing  and  being  sued,  either  in 
contract  or  in  tort,  or  otherwise,  in  all  respects  as  if  she  were  a 
feme  sole,  and  her  husband  need  not  be  joined  with  her  as  plaintiff 
or  defendant,  or  be  made  a  party  to  any  action  or  other  legal 
proceeding  brought  by  or  taken  against  her;  and  any  damages 
or  costs  recovered  by  her  in  any  such  action  or  proceeding  shall 
be  her  separate  property ;  and  any  damages  or  costs  recovered 
against  her  in  any  such  action  or  proceeding  shall  be  payable 
out  of  her  separate  property,  and  not  otherwise." 

"  Every  contract  entered  into  by  a  married  woman  shall  be 
deemed  to  be  a  contract  entered  into  by  her  with  respect  to,  and 
to  bind  her  separate  property,  unless  the  contrary  be  shown." 

"  Every  contract  entered  into  by  a  married  woman  with  re- 
spect to  and  to  bind  her  separate  property,  shall  bind  not  only  the 
separate  property  which  she  is  possessed  of  or  entitled  to  at  the 
date  of  the  contract,  but  also  all  separate  property  which  she 
may  thereafter  acquire." 

"  The  execution  of  a  general  power  by  will  by  a  married 
woman  shall  have  the  effect  of  making  the  property  appointed 
liable  for  her  debts  and  other  liabilities  in  the  same  manner  as 
her  separate  estate  is  made  liable  under  this  Act." 

The  effect  of  these  sections  is  to  abrogate  the  rule  enunciated 
in  Pike  v.  Mtzgibbon  (17  Oh.  D.  454),  and  to  remove  the  diffi- 
culties suggested  above  in  all  cases  where  the  Act  applies.  See 
Cox  V.  Bennett,  (1891)  1  Ch.  617. 

But  (i.)  the  Act  does  not  apply  to  the  contracts  of  a  married 
woman  entered  into  before  the  Act  {Conolan  v.  Lei/land,  27  Ch.  D. 
632 ;  Turnhull  v.  Forman,  15  Q,.  B.  D.  234).  And  the  exercise 
of  a  general  power  of  appointment  by  will  does  not  make  the 
appointed  property  assets  for  the  discharge  of  such  engagements 
{Ee  Roper,  39  Ch.  D.  482)  ;  unless  they  are  ante-nuptial  con- 
tracts {Re  Parkin,  (1892)  3  Oh.  510). 
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Nor  (ii.)  does  the  Act  apply,  unless  the  plaintiff  can  prove 
that  the  married  woman  had  free  separate  property  at  the  date 
of  the  contract  sought  to  be  enforced  {He  Shakespear,  30  Ch.  D. 
169 ;  Palliser  v.  Gurnet/,  19  Q.  B.  D.  519 ;  Stogdon  v. Lee,  (1891)  1 
Q.  B.  661).  These  cases  were  decided  under  sect.  1 ;  but,  having 
regard  to  the  concluding  words  of  sect.  4,  the  same  result  would 
appear  to  follow  with  respect  to  property  appointed  by  will,  which 
is  only  made  liable  in  the  same  manner  as  the  married  woman's 
separate  estate  is  made  liable  under  the  Act.  If  she  had  no 
free  separate  estate  at  the  date  of  the  contract,  then  her  separate 
property  is  not  made  liable  under  the  Act,  and  her  appointed 
property  is  therefore  not  made  liable.  The  appUcabOity  of  the 
Act  is  obviously  restricted  to  a  considerable  extent  by  these 
decisions,  as  the  married  woman  in  a  large  number  of  cases  has 
a  restricted  life  interest  only  with  a  power  of  appointment. 

It  is  not  necessary,  however,  that  the  married  woman  should 
have  free  assets  at  the  date  of  the  judgment  in  order  that  judg- 
ment may  be  recovered  against  her,  at  any  rate,  where  her 
liability  arises,  not  under  contract,  but  out  of  an  equity  affecting 
her  ( Whittaker  v.  Kershaw,  45  Ch.  D.  320 ;  and  see  Cox  v. 
Bennett,  (1891)  1  Ch.  617). 

By  sect.  1,  sub-sect.  5,  of  the  Married  Women's  Property  Wtenmar- 

.      .  -I        -n  •    T  •  ried  "woman 

Act,  1882,  it  IS  enacted,  "  Every  married  woman  carrying  on  a  may  be  made 
trade  separately  from  her  husband  shall  in  respect  of  her  separate  *  ^^  ' 
property  be  subject  to  the  bankruptcy  laws  in  the  same  way  as 
if  she  were  a  feme  sole."  Prior  to  this  Act,  a  married  woman 
was  not  subject  to  the  bankruptcy  laws,  although  she  had 
separate  estate,  unless  she  was  trading  in  the  City  of  London 
(Ex  parte  Jones,  Re  Grissell,  12  Ch.  D.  484).  And  the  same 
rule  still  applies  unless  she  is  trading  separately  from  her  hus- 
band {Re  Gardiner,  Ex  parte  Coulson,  20  Q,.  B.  D.  249).  And 
if  she  is  made  a  bankrupt,  her  separate  life  estate,  which  she  is 
not  restrained  from  anticipating,  vests  in  her  trustee,  although 
such  estate  arises  under  her  marriage  settlement,  notwithstanding 
the  19th  section  of  the  Act  {Re  Armstrong,  Ex  parte  Boyd,  21 
Q.  B.  D.  264).  But  she  cannot  be  compelled  to  execute  a 
general  power  of  appointment  {Ex  parte  Gilchrist,  Re  Armstrong, 
17  Q.  B.  D.  521). 
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•wtere  a  man  52.  If  a  man  has  both  a  power  and  an  interest,,  and 
power  and  an  doGs  an  act  generally  as  owner  of  the  land  with- 

out reference  to  the  power,  the  land  shall  pass  by 
virtue  of  his  ownership,  not  of  his  power  {Cure's 
case,  6  Co.  Eep.  17). 

But  where  the  disposition  toII  be  absolutely  void  if  it  do  not 
enure  as  an  execution  of  the  power,  effect  will  be  given  to  it  by 
that  construction  {ibid).  Thus,  if  a  married  woman,  having 
a  power  and  an  estate  in  default  of  appointment,  devises  the 
estate,  the  disposition  will  operate  as  an  execution  of  the  power, 
because  otherwise  it  would  fail  altogether  {Roscommon  v.  Fowke, 
6  Bro.  P.  C.  158;  Sug.  Pow.  347).  On  the  same  principle, 
where  a  man  has  both  a  power  and  an  interest,  and  he  creates  an 
estate  which  will  not  have  an  effectual  continuance  in  point  of 
time  i£  it  be  fed  out  of  his  interest,  it  shall  take  effect  by  force 
of  the  power  {ibid). 

If  he  both  grant  his  estate  and  exercise  his 
power,  the  estate  shall  pass  in  the  manner  best 
adapted  to  carry  out  the  intention  of  the  parties 
{Cox  V.  Chamberlain,  4  Ves.  631). 

In  that  case  lands  were  limited  to  such  uses  as  A.  should 
appoint,  and  in  default  of  appointment  to  him  in  fee.  A.,  by 
lease  and  release,  in  pursuance  of  all  powers  vested  in  him, 
granted,  bargained,  sold,  aliened,  remised,  released  and  confirmed, 
limited,  declared  and  appointed  the  estate  to  trustees  to  uses. 
If  the  deed  operated  as  a  grant,  the  title  was  good ;  if  as  an 
appointment,  bad.  Lord  Alvanley  said  that  it  would  be 
monstrous  to  hold  that,  where  there  is  a  power  and  an  interest, 
and  the  act  being  equivocal,  it  is  doubtful  whether  the  donee 
thereof  acted  tinder  the  one  or  the  other,  the  Couxt  should  adopt 
that  which  would  defeat  the  instrument,  and  he  accordingly  held 
the  appointment  nugatory.  This  has  been  applied  to  a  lease, 
which  could  have  been,  but  was  not,  granted  under  the  Settled 
Land  Act  {Mogridge  v.  Clapp,  (1892)  3  Ch.  382). 

Lord  St.  Leonards  (Pow.  357)  points  out  that  this  did  not 
decide  that  where  there  is  first  a  formal  appointment,  and  then 
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a  release  or  grant  of  the  estate,  the  instniment  shall,  in  favour  of 
the  intention,  be  held  to  operate  simply  as  a  release  or  grant. 
But  he  considers  it  the  better  opinion  that  it  would  so  operate. 
However,  in  Roach  v.  Wadham  (6  East,  289),  an  estate  was  con- 
veyed to  A.  and  his  heirs  to  such  uses  as  B.  should  appoint,  and 
in  default  of  appointment  to  the  use  of  B.  and  his  heirs.  By 
this  deed  a  perpetual  rent  was  reserved  to  the  vendors,  and  B. 
covenanted  for  the  payment  of  it.  Afterwards,  A.,  by  B.'s 
direction,  bargained,  sold,  and  released,  and  B.  granted,  &c.,  and 
also  appointed  the  premises  and  all  his  estate  therein,  to  C.  and 
D.  and  their  heirs,  to  hold  to  them  their  heirs  and  assigns  as 
tenants  in  common,  subject  to  the  rent.  There  were  covenants 
in  the  deed  by  C.  and  D.  to  pay  the  rent,  but  D.  did  not  exe- 
cute it.  The  Court  held  that  the  deed  operated  as  an  execution 
of  the  power,  and  not  as  a  grant  of  the  interest,  and  that  conse- 
quently C.  was  not  liable  in  an  action  of  covenant  for  non- 
payment of  the  rent,  inasmuch  as  he  claimed  by  a  title  paramount 
to  the  estate  of  B. ;  (see  this  case  observed  on,  Sug.  Pow.  359, 
where  it  is  said  that  the  intention  of  the  parties  is  the  only 
true  test  of  the  method  in  which  the  deed  is  to  operate,  and 
that  on  tbiH  principle  the  conveyance  to  C.  and  D.  ought  to  have 
been  held  to  operate  as  a  conveyance  and  not  as  a  mere 
exercise  of  the  power).  The  doctrine  of  Roach  v.  Wadham  has 
been  stated  not  to  be  a  favourite  ia  Courts  of  Equity  {Child  v. 
Douglas,  2  Jur.  N.  S.  950;  and  see  Spoor  v.  Green,  L.  E. 
9  Ex.  99). 

If  he  either  grant  his  estate  or  exercise  his 
power,  and  full  efPect  mil  not  be  thereby  given  to 
the  intention  of  the  parties,  the  estate  shall  be 
held  to  pass  in  the  manner  not  expressed  to  be 
intended  in  order  to  efEectuate  the  general  in- 
tention [Tomlinson  v.  Dighton,  1  P.  W.  14:9 ; 
Campbell  v.  Leach,  Ambl.  740;  Doe  d.  Daniel  v. 
Keir,  4  M.  &  R.  101 ;  Wade  v.  Paget,  1  Bro.  C.  C. 
363 ;  explained,  Sug.  Pow.  348). 
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And  parol  evidence  is  not  admissible  to  show  an  intention  not 
to  exercise  the  power  {Blake  v.  Marnell,  2  B.  &  B.  35). 

So,  if  a  man  have  a  power  of  revocation  and  new  appointment 
over  an  estate,  and  he  grant  the  estate  to  new  uses  without 
reference  to  his  power,  this  will  operate  as  an  exercise  of  his 
power  (Sug.  Pow.  346).  So,  where  the  donees  of  a  power,  after 
reciting  the  power,  and  that  the  premises  thereinafter  mentioned 
and  intended  to  be  appointed  had  been  conveyed  to  uses, 
"limited  and  appointed,"  not  only  the  lands  subject  to  the 
power,  but  also  other  lands  of  their  own,  the  words  were  held  to 
operate  as  a  grant  {Maeaiidreio  v.  Gallagher,  8  I.  R.  Eq.  490 ; 
and  see  Shove  v.  Pincke,  5  T.  E.  124,  310). 

Appointor's  If  the  power  be  executed,  but  prove  to  have 

make  good  the  been  previously  destroyed,  or  to  have  been  in  its 

thea^^ted  Inception  badly  created,  the  donee's  interest  shall 

make  good  the  default  in  appointment. 

In  Mandeville  v.  Roe  (1  J.  &  L.  371) ,  estates  were  Hmited 
after  the  death  of  husband  and  wife  to  trustees  for  a  term,  and 
subject  thereto  to  the  husband  in  fee;  the  trusts  of  the  term 
were,  in  ca^se  the  wife  should  die  in  the  lifetime  of  the  husband, 
leaving  children  living  at  her  decease,  to  raise  8,000/.  for  por- 
tions for  the  children,  to  be  divided  between  them  as  the  husband 
should  appoint.  The  wife  did  not  die  in  her  husband's  Ufetime; 
but  he  made  his  will,  reciting  the  power,  and  purporting  to 
execute  it.  L.  C.  Sugden  held  that  he  could  not  correct  the 
settlement,  or  hold  that  the  contingency  on  which  the  charge 
was  to  arise,  was  unimportant.  But  he  held  that  the  testator  had 
perfect  ability  to  give  that  which  he  assumed  to  give,  not  by 
virtue  of  the  power,  but  by  force  of  that  which  came  in  Heu  of 
the  power.  The  power  was  intended  to  be  operative  in  one  of 
two  events ;  in  the  other  event,  the  estate  was  vested  in  the 
husband,  and  supplied  the  place  of  the  power ;  (and  see  Cross  v. 
Hudson,  3  Bro.  C.  C.  30 ;  Mortlock  v.  Buller,  10  Yes.  292,  315.) 
"  I  never  heard  it  as  a  point  to  be  maintained,  that  because  a 
man  shows  an  intention  to  execute  a  power  which  he  has  not, 
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the  interest  which  he  had  in  the  estate  should  not  bear  out  the 
disposition  he  thinks  proper  to  make  of  a  charge  on  that 
estate  "  {per  Lord  Thurlow,  Cross  v.  Hudson,  3  Bro.  0.  C.  30) . 
In  that  case,  the  testator  had  at  his  death  no  power  at  all,  and 
the  will  must  have  operated  on  his  estate  or  have  been  wholly 
nugatory.  But  it  would  make  no  difference  whether  he  had  no 
power  at  all,  or  a  power  which  he  imperfectly  executed.  In 
Sing  V.  Leslie  (2  H.  &  M.  68),  the  testator's  primary  intention 
was  to  execute  his  power,  but,  at  the  same  time,  there  was  an 
equally  marked  intention  to  charge  the  estates;  and  the  question 
was,  whether  the  plain  intent  of  the  testator,  to  which  he  had 
the  means  of  giving  effect  out  of  his  reversionary  interest,  and 
which  he  certainly  wished  to  efEectiiate,  was  to  be  defeated 
because  the  testator  imagined  that  his  will  could  operate  by  way 
of  execution  of  the  power.  The  Court  carried  the  intention 
into  efEect.  Jones  v.  Southall  (30  B.  187 ;  30  L.  J.  Ch.  875) 
is  to  the  same  effect. 

58.  Powers  of  revocation  and  new  appointment  may  Reservation 

...  .of  powers  of 

be  reserved  toties  quottes  by  instruments  executing  revooation. 
a  power,   although   such   reservation  be  not  ex- 
pressly authorized  by  the  instrument  creating  the 
power  (Sug.  Pow.  387). 

And  where  the  power  of  appointment  is  to  two  or  the  survivor, 
the  power  of  revocation  may  be  reserved  to  the  survivor.  In 
Brudenellv.  Elwes  (lEast,  442;  7Ves.  382),  a  power  of  appoint- 
ment among  children,  to  be  executed  by  husband  and  wife  jointly 
or  by  the  survivor  of  them,  with  or  without  power  of  revocation, 
was  executed  by  both,  reserving  a  power  of  revocation  to  the 
survivor.  The  execution  of  the  latter  power  by  the  survivor 
was  held  vaHd,  and  this  was  followed  in  Bixon  v.  Pyner  (34  W. 
E.  528  ;  55  L.  J.  Ch.  566 ;  54  L.  T.  748). 

But  the  principle  of  these  cases  does  not  extend  to  make  valid 
a  power  of  revocation  reserved  on  a  joint  appointment  to  one  of 
the  joint  donees  of  the  power  during  their  joint  Uves.  In  Bur- 
nahy  v.  Baillie  (42  Ch.  D.  282),  a  fund  was  settled  upon  trust, 
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after  the  death  of  the  husband  and  wife,  for  the  issue  of  the 
marriage  as  they  should  by  deed,  with  or  without  power  of  re- 
vocation and  new  appointment,  jointly  appoint;  and  ia  default 
of  such  appointment,  as  the  survivor  should  by  deed  or  will 
appoint ;  and  in  default  of  appointment,  if  there  should  be  only 
one  child  of  the  marriage  (which  happened),  then  as  to  one  moiety 
of  the  fund  in  trust  for  that  only  child,  and  as  to  the  other  moiety 
in  trust  for  the  husband.  On  the  11th  May,  1887,  the  husband 
and  wife  irrevocably  appointed  that,  subject  to  their  own  prior 
interests,  one  moiety  of  the  fund  should  be  held  in  trust  for  R., 
the  only  child  of  the  marriage,  absolutely,  if  and  when  she 
should  attain  twenty-one  or  marry ;  and  by  the  same  deed  they 
appointed  the  other  moiety  to  R.  in  the  same  way,  but  subject 
to  a  power  of  revocation  and  new  appointment  reserved  to  the 
husband  alone.  A  week  later,  by  another  deed,  the  wife  released 
her  life  interest  in  the  fund,  and  also  all  power  of  appointment 
over  the  fund ;  and  on  the  30th  November,  1887,  the  husband 
by  deed-poll  revoked  the  appointment  of  the  second  moiety  to 
R.,  to  the  intent  that  that  moiety  might  devolve  as  if  it  had 
been  unappointed,  but  subject  to  any  appointment  to  be  there- 
after made  by  him.  It  was  held  that  the  reservation  in  the 
deed  of  11th  May,  1887,  of  a  power  of  revocation  to  the  husband 
alone  was  invalid,  on  the  ground  that  it  was  an  attempt  to  dele- 
gate to  one  the  power  given  to  both. 

It  makes  no  difEerence  whether  the  power  is  simply  collateral, 
appendant,  or  in  gross :  it  is  well  settled  that  those  who  can 
make  an  absolute  appointment  can  also  make  a  qualified  one 
(Sug.  Row.  389). 

If  the  power  be  limited — e.  g.,  to  appoint  among  the  children 
of  A. — the  donee  cannot  of  course  alter  the  objects  by  appointing 
to  the  children  and  reserving  a  power  of  revocation  and  new 
appointment  to  whom  he  pleases.  But  the  formalities  to  accom- 
pany the  revocation  and  new  appointment  need  not  be  the  same 
as  those  which  were  made  requisite  to  the  original  execution  (Sug. 
Row.  367).  It  is  conceived  that  a  limited  power,  exerciseable 
with  the  consent  of  A.,  could  not  be  exercised,  reserving  a  power 
of  revocation  and  new  appointment  without  such  consent. 
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Tke  creator  of  the  power  may  show  that  it  was  his  intention  Creator  of 
that  a  power  of  revocation  should  not  be  reserved,  or  that  such  fxduTe  power 
a  power  should  be  exerciseable  only  during  a  limited  period.  °^  ^^''°'^^°'^- 
"  Suppose  the  instrument  creating  the  power  had  fixed  the  day 
when  it  must  be  executed,  it  seems  impossible  to  doubt  that 
revocation  would  have  been  excluded,  because  there  could  be 
nothing  more  contrary  to  the  constitution  of  the  power  than  such 
an  execution  of  it.     In  like  manner,  I  should  have  no  doubt 
that,  if  a  power  is  directed  to  be  executed  on  or  before  a  given 
day,  a  clause  of  revocation  may  be  inserted,  but  then  it  can  only 
enable  the  new  appointment  under  it  to  be  made  on  or  before 
the  given  day  "  {per  Lord  Brougham,  in  Fiper  v.  Piper,  3  M. 
&  K.  166 :  and  see  Cooper  v.  Martin,  3  Oh.  47). 


54.  A  power,  once  executed,  cannot  be  revoked,  unless  Power  of  re- 

„  ,  •  1  T    1        ,  T        •       ,  vocation  must 

a  power  oi  revocation  be  reserved  by  the  mstru-  be  reserved  by 
ment  executing  the  power,  although  the  instru-  meatwhiohia 

,  , .  ,1  , T        •  , .         to  be  revoked. 

ment   creating  the  power   authorizes  revocation 
expressly. 

The  rule  applies  whether  the  property  subject  to  the  power 
be  real  or  personal  (Sug.  Pow.  390).  This  was  expressly  decided 
in  Worrall  v.  Jacob  (3  Mer.  256),  and  it  made  no  difference  that 
the  appointor  had  retained  the  deed  in  her  own  custody ;  and 
the  mere  attempt  to  vary  the  dispositions  could  not  of  itself 
prove  that  the  omission  of  a  power  of  revocation  was  occasioned 
by  fraud  or  mistake.  In  Hele  v.  Bond  (Sug.  Pow.  908,  Ch.  Pre. 
474),  A.  made  a  settlement  reserving  power  by  deed  to  revoke 
it,  and  by  the  same  deed  or  any  other,  from  time  to  time  to  limit 
new  uses.  A.  revoked  the  settlement  and  limited  new  uses,  but 
reserved  no  further  power  to  himself :  it  was  held  that  he  could 
not,  by  virtue  of  the  first  power,  limit  any  other  uses.  The 
principle  of  this  decision — namely,  that  an  instrument  executing 
a  power  must  expressly  reserve  any  powers  which  may  be 
intended  to  be  retained — is  an  express  authority  for  the  rule 
above  stated,  which  is  indeed  an  illustration  of  the  general 
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Reservation 
of  powers  of 
new  appoint- 
ment. 


principle  that  a  deed  once  executed  cannot  be  revoked,  unless 
it  reserves  a  power  of  revocation.  Thus,  where  a  voluntary 
settlor,  who  had  reserved  to  himself  no  power  of  revocation, 
made  a  will  by  which  he  revoked  all  other  wills,  settlements, 
and  agreements  for  settlements  theretofore  made,  it  was  held 
that  the  will  was  not  intended  to  exercise  a  power  which  did 
not  exist,  and  so  to  deal  with  property  over  which  the  testator 
had  no  disposing  power;  and  that  therefore  no  question  of 
election  was  raised  {Booker  v.  Booker,  34  W.  B.  346).  The  only 
exception  to  this  is  that  class  of  cases  of  which  Chadwiek  v. 
Doleman  (2  Vem.  528)  is  the  first,  by  which  appointments  made 
to  a  younger  child  who  afterwards  becomes  an  eldest  son  are 
revoked,  as  having  been  made  on  a  tacit  condition.  The  power 
to  revoke  the  old  uses  which  was  understood  to  be  implied  in  a 
power  to  appoint  new  trustees  of  a  strict  settlement,  might 
perhaps  be  regarded  as  another  exception  to  the  rule  (cf .  Bishop 
of  Oxford  V.  Leighton,  2  Vem.  376).  But  whether  or  not  such  a 
power  of  revocation  was  in  fact  implied — and  it  is  not  clear 
that  any  authority  ever  so  expressly  decided — ^the  point  has  long 
since  ceased  to  be  of  practical  interest  (see  Sug.  Pow.  884 ;  3  Dav. 
Conv.  629  et  seq.,  3rd  ed.). 

55.  The  same  principle  applies  to  cases  where  powers  of  new 
appointment,  and  not  merely  of  revocation,  purport  to  be  reserved. 
A  power  of  revocation  in  an  original  settlement  authorizes  of 
itself  a  limitation  of  new  uses  (Sug.  Pow.  371).  But  a  power 
of  revocation  in  a  deed  executing  a  power  will  not  of  itself 
authorize  a  new  appointment.  "  Though  no  man  can  have  a 
power  of  revocation  unless  he  expressly  reserves  it,  no  man  can 
want  a  power  of  limitation  unless  he  excludes  himself  from  it " 
{per  Lord  Nottingham  in  Witham  v.  Bland,  3  Sw.  277  n.). 

The  rules  regulating  the  effect  of  successive  executions  of 
powers  upon  the  original  powers  and  uses  in  a  settlement,  where 
new  powers  have  been  reserved  upon  every  occasion,  are  laid 
down  in  Saunders  v.  Evans,  8  H.  L.  C.  721,  6  D.  M.  &  Gr.  654. 
These  rules  do  not  of  course  apply  to  powers  which  are  executed 
by  will :  for  a  will  is  by  its  nature  always  revocable  {Lisle  v. 
Lisle,  1  Bro.  C.  C.  533;  Lawrence  v.  WalUs,  2  ib.  319). 
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If  there  is  an  original  power  of  appointment,  Successive 

.  executions  of 

and  then  an  execution  of  that  power,  reserving  a  primary 

°        powers. 

power  only  to  revoke,  followed  by  a  revocation, 
the  original  power  remains  unaffected.  And  if  in 
the  first  instrument  executing  the  original  power 
there  is  reserved  a  power  of  revocation  and  new 
appointment,  such  instrument  does  not  constitute 
a  new  settlement  destructive  of  the  first,  nor  is  the 
original  power  thereby  exhausted  and  at  an  end, 
but  upon  the  revocation  of  such  instrument  remains 
in  full  force.  If  there  is  a  power  of  appointment 
to  be  exercised  by  deed  or  will,  and  the  first  instru- 
ment executing  the  power  is  a  deed  which  contains 
the  reservation  of  a  power  to  revoke  and  to  appoint 
anew  by  deed,  and  then  there  is  a  simple  revoca- 
tion of  this  instrument,  the  original  power  on  such 
revocation  being  in  full  force,  there  may  be  a 
valid  execution  of  it  by  will  as  well  as  by  deed. 

In  Saunders  v.  Evans,  an  estate  in  land  was  settled  in  1794  to 
the  use  of  two  persons  successively  for  life,  with,  remainder  to 
such  uses  as  A.  (one  of  the  Hfe  tenants)  should  by  any  deed,  with 
or  without  power  of  revocation,  attested  by  two  or  more  wit- 
nesses, or  by  win  attested  by  three  witnesses,  from  time  to  time 
and  as  often  as  she  should  think  fit,  appoint.  In  1830,  A. 
exercised  the  power  by  deed,  reserving  a  power  of  revocation  and 
new  appointment  by  deed.  In  1833,  a  deed  revoking  that  of 
1830,  and  newly  appoiating  and  also  reserving  power  to  revoke 
and  appoint  anew  by  deed,  was  executed.  This  course  was 
exactly  repeated  in  1835  by  a  deed  of  that  date.  In  1836,  A. 
executed  another  deed,  simply  revoking  that  of  1835.  In  1848, 
by  a  will  reciting  the  power  of  1794,  A.  declared  the  uses  of  the 
estate.  It  was  held  that  the  deed  of  1830  had  not  exhausted  the 
power  of  1794  and  substituted  a  new  power  for  it  to  be  executed 
only  by  deed,  and  that  consequently  on  the  revocation  in  1836 
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of  the  last  preceding  deed,  tlie  power  of  1794  was  capable  of 
being  exercised  by  A.  either  by  deed  or  by  will. 

In  Montagu  v.  Kater  (8  Ex.  507),  there  was  a  limitation  to 
the  husband  and  wife  for  life,  and  then  to  their  children  as  they 
should  joiutly  appoint  with  or  without  power  of  revocation  and 
new  appointment,  and  in  default  of  joiat  appointment,  as  the 
survivor  should  by  deed  or  wOl  appoint.  The  husband  and  wife 
appointed  to  a  son  in  fee,  reserving  a  joint  power  of  revocation 
and  new  appoiatment :  they  afterwards  revoked  this,  but  made 
no  new  appointment.  The  husband  survived  his  wife,  and  by 
his  wUl  again  appointed  the  estate  to  the  son  in  fee.  This  was 
held  vaUd.  The  judges  said,  "By  the  execution  of  the  joint 
power  the  estate  was  limited  to  the  defendant  in  fee.  The 
revocation  of  that  appointment,  also  jointly  made,  revived  the 
original  power  of  joint  appointment,  and  with  it  the  dependent 
power  of  appointment  by  the  survivor  in  case  of  default;"  (and 
see  Sheffield  v.  Von  Donop,  7  Ha.  42). 
Where  the  The  power  in  Saunders  v.  Evans  was  what  Lord  St.  Leonards 

isnotapri-     calls  a  primary  power — i.e.,  the  lands  were  settled  to  such  uses 
mary  power.    ^^  j^  should  appoiut,  and  in  default,  over.     A  different  question 
would  arise  if  the  power  were  not  primary — i.e.,  if  the  lands 
were  settled  to  uses  with  a  power  to  A.  to  revoke  and  limit 
anew. 

In  such  a  case,  if  the  power  of  revocation  and  new  appoint- 
ment were  executed,  and  then  that  second  appointment  revoked 
without  more,  the  uses  of  the  original  settlement  would  not  be 
revived.  L.  J.  Turner,  in  Evans  v.  Saunders  (6  D.  M.  &  Gr.  678), 
says,  that  in  that  case  the  revocation  by  the  last  deed  of  the  last 
deed  but  one  did  not  operate  to  revive  the  uses  limited  by  the 
last  deed  but  two.  He  thought  that  each  revocation  was  absolute, 
and  that  there  was  no  proper  analogy  between  that  case  and  the 
case  of  a  repealing  statute  restoring  other  statutes  which  had  been 
abrogated  by  the  statutes  repealed.  In  such  cases,  the  revival 
of  the  original  statutes  takes  place  by  virtue  of  the  repeal ;  but 
in  a  case  like  Evans  v.  Saunders,  the  question  must  be  governed 
by  intention,  but  only  by  intention  as  shown  by  the  operation  of 
the  deeds  (8  H.  L.  0.  741) .  And  this  is  probably  what  is  meant 
by  Lord  Nottingham  in  the  third  proposition  stated  by  him  in 
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Witham  v.  Bland,  3  Sw.  277,  n.  "  Wliere  a  power  of  revocation 
is  reserved  to  a  stranger,  he  has  no  power  of  limitation  unless 
reserved :  secus  ithl  the  feoffor  himself  has  power  to  revoke." 

In  Ward  v.  LentJudl  (1  Siderf.  343,  cited  6  D.  M.  &  G.  673), 
there  was  a  settlement  with  power  to  revoke  and  limit  new  uses ; 
then  there  was  a  revocation  with  a  limitation  of  new  uses  and 
with  power  to  revoke,  but  with  no  power  to  limit  new  uses ;  and 
then  there  was  a  revocation  of  the  uses  limited  by  the  first  ap- 
pointment with  a  limitation  of  new  uses.  Here,  then,  the  exercise 
of  the  power  of  revocation  by  the  first  appointment  wholly  de- 
stroyed the  uses  created  by  the  settlement.  The  exercise  by  the 
second  appointment  of  the  power  of  revocation  reserved  by  the 
first  appointment  destroyed  the  uses  created  by  that  first  appoint- 
ment, but  did  not  affect  the  revocation  of  the  original  uses  which 
had  been  made  by  the  first  appointment,  and  the  consequence 
■was  that  there  were  no  subsisting  uses ;  the  fee  resulted  to  the 
settlor  discharged  of  all  the  uses.  The  settlor  in  that  case  was 
the  donee  of  the  power:  the  result  would  be  the  same  if  the 
donee  were  not  the  settlor — e.g.,  if  lands  were  settled  by  a 
father  on  a  son  and  his  issue,  with  a  power  of  revocation  and 
new  appoiatment  to  the  son,  and  this  power  was  executed 
reserving  a  power  of  revocation;  if  that  revocation  were  exer- 
cised, the  lands  would,  it  seems,  result  to  the  father. 

Trustees  are  often  required  to  hand  over  trust  funds,  which  Payment  by 
are  subject  to  a  power  of  appointment,  on  the  assumption  that  ouTnoticTof " 
no  appointment  has  been  made :  and  if  they  have  no  notice  of  appointment, 
any  appointment,  and  no  reason  to  believe  that  any  such  appoint- 
ment has  been  made,  they  will  not  be  justified  in  paying  the 
money  into  Court  under  the  Trustee  Eelief  Act  [Re  Cull,  20  Eq. 
561)  :  and  will  be  safe  in  paying  it  over  to  the  persons  entitled 
in  default  of  appointment  [ibid,  explaining  Re  Wylly,  28  B. 
458  ;  and  see  Lewin,  345,  8th  ed.). 

56.  The  existence  of  a  power  of  appointment  does  not  pre-  Effect  of 
vent  the  vesting  of  the  property  subject  to  the  power  in  the  on^e'stateT'^ 
persons  entitled  in  default  of  appointment,  until  the  power  be  I'T'^u  '^ 
exercised,  whether  such  power  precede  or  follow  the  limitation  appointment. 
or  gift  in  default,  and  whether  it  be  exerciseable  by  deed  or  by 
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•will  {CunningJiam  v.  Moody,  1  Ves.  sen.  174 ;  Doe  v.  Martin, 
4  T.  R.  39,  65 ;  Heron  v.  Stolces,  2  Dr.  &  War.  89 ;  Feame, 
Cont.  Rem.  226).  Recent  decisions  have  thrown  some  doubt 
on  the  effect  of  an  appointment  on  the  estates  limited  in  de- 
fault. But  it  is  submitted  that  the  true  rule,  in  accordance 
with  principle,  and  the  balance  of  authority  is  as  follows  : — 

The  exercise  of  a  power  of  appointment  divests 
(either  wholly  or  partially  according  to  the  terms 
of  the  appointment)  the  estates  limited  in  defaidt 
of  appointment  and  creates  new  estates,  and  that, 
too,  whether  the  property  be  real  or  personal. 

The  dicta  of  Lords  Hardwicke,  Kenyon,  and  St.  Leonards  in 
the  cases  above  referred  to  are  in  accordance  with  this,  although 
the  point  actually  decided  in  those  cases  was  that  the  existence 
of  the  power  did  not  prevent  the  vesting  of  the  estates  in  default. 
And  in  Walker  v.  Armstrong  (21  Beav.  284),  Lord  Romilly 
held,  that  it  was  well  settled  law  that  an  appointment  under  a 
power,  which  merely  relimits  the  old  estates,  creates  new  estates, 
although  given  to  the  same  persons  and  for  the  same  purposes 
and  affecting  the  same  piece  of  land.  The  decree  in  this  suit 
was  varied  on  appeal  on  other  grounds  (8  D.  M.  &  G.  531). 
But  in  subsequent  cases  it  appears  to  have  been  considered  that 
the  rule  is  different  if  a  person  entitled  in  default  of  appoint- 
ment takes  under  an  appointment  the  same  quantum  of  estate 
as  he  would  have  taken  in  default  of  appointment,  at  any  rate 
in  the  case  of  personalty. 

Li  Re  Vizard  (1  Ch.  588),  a  fund  was  settled  by  will  on  trust 
for  A.  for  life  with  remainder  for  all  or  such  one  or  more  of  the 
children  or  issue  of  B.  as  A.  should  appoint,  and  in  default  of 
appointment  for  the  children  of  B.  equally.  One  of  B.'s 
children  assigned  all  his  property  to  a  trustee  for  his  creditors 
by  a  deed  under  the  Bankruptcy  Act  of  1861,  duly  registered. 
A.  afterwards  appointed  the  fund  by  will  to  the  children  of  B. 
equally.  All  the  children  of  B.  living  at  the  testator's  death 
survived  A.,  so  that  the  appointees  took  the  same  shares  under 
the  appointment  that  they  would  have  taken  in  default  of  ap- 
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polntment.     It  was   held  by  Y.-C.  Stuart  (1  Eq.  667),  that 
although  the  interest  taken  by  the  appointee  under  the  appoint- 
ment was  identical  with  that  which  he  would  have  taken  in 
default  of  appointment,  the  appointed  interest  was  a  new  estate 
and  did  not  pass  by  the  deed.     In  the  Court  of  Appeal  L.  J. 
Turner  rested  his  affirmance  of  the  decree  on  the  fact  that  the 
interest  of  the  appointee  was  altered  by  the  execution  of  the 
power ;  for  under  the  instrument  creating  the  power  he  took  a 
vested  interest :  but  his  interest  under  the  testamentary  appoint- 
ment was  liable  to  lapse.     L.  J.  Knight  Bruce  expressed  no 
opinion.     In  Lee  v.  OMing  (25  L.  J.  Oh.  580  ;  2  Jur.  N.  S.  850), 
A.  was  at  the  date  of  his  bankruptcy  the  sole  object  of  a  power 
exerciseable  by  B.  over  a  fund  in  which  B.  had  a  life  interest, 
and  to  a  moiety  of  which  he  was  also  entitled  in  default  of 
appointment.     Two  days  after  A.  obtained  his  certificate,  B. 
appointed  the  whole  fund  to  him.     V.-C.  Stuart  held  that  B. 
and  not  his  assignees  in  bankruptcy  were  entitled  to  the  fund. 
In  Be  Serre  v.  Clark  (18  Eq.  588),  A.  by  his  will  gave  his  re- 
siduary estate  to  trustees  on  trust  to  pay  the  income  to  B.  for 
her  Hf e,  and  after  her  death  to  pay  the  trust  funds  to  such  of  the 
children  of  B.  as  should  be  living  at  her  death  in  such  shares 
as  B.  should  appoint,  and  in  default  of  appointment  to  such 
children  equally.    B.  had  four  children  who  survived  her.     One 
of  them,  C,  married  in  1851  a  domiciled  Frenchman.     He  died 
in  1857  leaving  one  child.     In  1870  B.  appointed  under  the 
power  a  specific  sum  to  0.  for  her  separate  use.     The  question 
was  whether  0.  was  entitled  to  the  whole  fund;   or  whether 
under  the  French  law  of  community,  her  child  was  not  entitled 
to  one  moiety,  being  the  share  to  which  C.'s  husband  would 
have  been  entitled  if  living.     V.-C.  Malins  held  that  the  fund 
was  not  acquired  during  coverture  but  at  the  date  of  the  appoint- 
ment, and  was  therefore  not  subject  to  the  law  of  community. 

On  the  other  hand  in  Be  Frowd's  Settlement  (4  N.  E.  54),  a 
settlement  of  personalty  contained  a  power  of  appointment 
among  the  children,  grandchildren,  and  issue  of  the  marriage 
as  the  survivor  of  the  husband  and  wife  should  by  will  appoint 
and  in  default  for  the  children  of  the  marriage  equally.     There 
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was  one  child  only  ;  she  married  in  1851,  and  by  her  settlement 
covenanted  to  settle  all  property  then  vested  in  her  or  to  which 
she  or  her  husband  in  her  right  might  become  entitled  during 
coverture.  The  husband  died  in  1861  leaving  his  wiie  and  two 
children.  In  1863  the  funds  comprised  in  the  first  settlement 
were  duly  appointed  to  the  only  child.  Y.-C.  Wood  said  that 
at  the  time  of  the  marriage  the  child  was  entitled  to  a  vested 
interest,  liable  to  be  divested  by  an  appointment  wholly  or 
partially  to  the  grandchildren.  The  appointment  had  been 
made  and  had  rendered  certain  that  which  was  before  imcertain, 
but  had  taken  nothiag  away.  The  property  was  therefore  sub- 
ject to  the  covenant :  and  he  distinguished  the  older  authorities 
as  relating  to  real  estate. 

In  Siceetapple  v.  Horlock  (11  Ch.  D.  745),  the  M.  E.  reviewed 
the  authorities  and  held  that,  where  real  estate,  which  stood 
limited,  subject  to  appointment,  to  the  use  of  A.  and  B.  equally 
in  fee  was  appoiated  under  the  power  to  A.  and  B.  equally,  the 
appointees  took  new  estates :  he  dissented  from  the  decision  in 
Re  Frowd  (p.  751),  and  pointed  out  the  fallacy  of  the  distinction 
relied  on  by  the  L.  J.  Turner  in  Re  Vizard  (p.  752).  And  it  is 
clear  that  although  the  appointment  is  to  be  read  into  the  in- 
strument creating  the  power  as  part  of  that  instrument,  it  is  not 
to  be  so  read  in  as  to  relate  back  in  poiat  of  time  to  the  creation 
of  the  power  {Buke  of  Marlborough  v.  Lord  Godolphin,  2  Ves. 
sen.  61,  78). 

The  foregoing  cases  must  of  course  be  distinguished  from 
those  before  referred  to  (p.  22),  where  the  donee  of  a  power  is 
precluded  either  wholly  or  in  part  from  exercising  his  power  on 
the  ground  that  he  would  thereby  derogate  from  his  own  grant 
(and  see  Re  S^^ragiie,  Miky  v.  Cape,  43  L.  T.  236). 
Probate  duty.  57.  Under  55  Greo.  3,  c.  184,  probate  duty  attached  only  to 
the  actual  property  of  the  deceased,  and  was  therefore  not 
payable  in  respect  of  property  over  which  the  testator  had  a 
mere  power  of  appointment  {Piatt  v.  Routh,  3  B.  257,  affirmed 
sub  noni.  Drake  v.  Attorney-General,  10  CI.  &  F.  257;  but  see 
Palmer  v.  Whitmore,  5  Sim.  178;  Sug.  Pow.  204).  But  now, 
by  23  Yict.  c.  15,  s.  4,  it  is  provided  that  the  stamp  duties  pay- 
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able  by  law  upon  probates  of  wills  and  letters  of  administration 
with  a  will  annexed,  in  England  and  Ireland,  and  upon  inven- 
tories in  Scotland,  shall  be  levied  and  paid  in  respect  of  all  the 
personal  or  moveable  estate  and  effects  which  any  person  dying 
after  the  3rd  April,  1860,  shaU.  have  disposed  of  by  wiLl  under 
any  authority  enabling  such  person  to  dispose  of  the  same,  as 
he  or  she  shaU  think  fit. 

The  Legacy  Duty  Act,  36  Geo.  3,  c.  52,  s.  7,  provides  that  Legacy  duty, 
any  gift  by  any  will  or  testamentary  instrument  of  any  person 
dying  after  the  passing  of  the  Act,  which  shall  by  virtue  of 
such  will  or  testamentary  instrument  have  effect  or  be  satisfied 
out  of  the  personal  estate  of  such  person  so  dying,  or  out  of  any 
personal  estate  which  such  person  shall  have  power  to  dispose  of 
as  he  or  she  shall  think  fit,  shall  be  deemed  and  taken  to  be  a 
legacy  within  the  intent  and  meaning  of  the  Act,  whether  the 
same  shall  be  given  by  way  of  annuity  or  in  any  other  form, 
and  whether  the  same  shall  be  charged  only  on  such  personal 
estate,  or  charged  also  on  the  real  estate  of  the  testator  or 
testatrix  who  shall  give  the  same :  except  so  far  as  the  same 
shall  be  paid  or  satisfied  out  of  such  real  estate,  in  a  due  execu- 
tion of  the  will  or  testamentary  instrument  by  which  the  same 
shall  be  given. 

The  power  must  be  a  general  one.  The  effect  of  this  section 
is  to  prevent  the  operation  of  the  ordinary  rule  of  law  (according 
to  which,  whatever  is  done  in  pursuance  of  a  power  is  to  be 
referred  to  the  instrument  by  which  the  power  is  created,  and 
not  to  that  by  which  it  is  executed  as  the  origin  of  the  gift), 
and  to  render  any  property  which  is  appointed  by  wiU  in 
pursuance  of  a  general  power  for  that  purpose  chargeable  with 
duty  as  a  legacy  under  that  will,  whether  the  power  was  created 
by  deed  (as  in  Re  Cholmondeley,  1  Or.  &  M.  149),  or  by  a  pre- 
vious will  (as  in  Piatt  v.  Bouth,  3  B.  257).  In  the  case  of  a 
power  created  by  wiU,  if  the  donee  of  the  power  is  also  the 
donee  of  any  limited  interest  in  the  property,  the  effect  of 
s.  18,  post,  of  the  last-mentioned  Act  is  to  supplement  the  pro- 
visions of  s.  7,  by  making  the  property  appointed  chargeable 
upon  the  exercise  of  the  power  with  duty  as  a  legacy  to  the 
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donee  of  the  power  under  the  original  will,  in  addition  to  the 
duty  with  which  it  becomes   chargeable  as  a  legacy  to  his 
appointees  under  his  own  wiU  (Hanson  on  the  Legacy  and 
Succession  Duty  Acts,  88,  3rd  ed.). 
What  is  a  For  the  purposes  of  the  Legacy  Duty  Act,  a  power  to  appoint 

^Tthe  pai^^'^  to  such  persons,  other  than  J.  W.  and  his  relations,  M.  H.  and 
poses  of  the  j^j^g  relations,  and  the  relations  of  the  donee's  late  husband,  as 
she  should  choose,  has  been  held  to  be  a  general  power  {Plaft  t. 
South,  3  B.  257,  sub  nom.  Drake  v.  Attorney-General,  10  01.  &  F. 
257).  And  the  power  is  considered  absolute,  although  it  is 
exerciseable  by  will  only  {Attorney- General  y.  Brackenhury,  1  H. 
&  G.  782).  Where  a  marriage  settlement  in  the  usual  form 
gave  successive  life  interests  to  wife  and  husband  with  the 
usual  trust  for  the  children  of  the  marriage,  and  in  default  of 
children  for  such  persons  as  the  wife  should  appoint,  and  the 
wife  appointed  by  deed  in  1848,  and  survived  her  husband  and 
died  in  1888  without  having  had  a  child ;  it  was  held  that  the 
appointed  property  passed  under  the  marriage  settlement  to  the 
appointee  within  the  meaning  of  44  &  45  Yict.  e.  12,  s.  38,  and 
that  the  settlement  and  appointment  were  "  a  voluntary  settle- 
ment" within  52  &  53  Yict.  c.  7,  s.  11  {Attorney -General  v. 
Chapman,  1891,  2  Q,.  B.  526). 
Limited  Where  the  power  is  a  limited  one,  the  execution  thereof  is 

referred  to  the  instrument  creating  it,  and  legacy  duty  is  or  is 
not  payable  accordingly,  vrithout  reference  to  the  instrument  by 
which  the  power  is  executed.  Thus,  where  one  of  several 
partners  under  a  power  in  the  partnership  articles  appointed  a 
share  to  a  son,  it  was  held  that  the  partnership  articles  were  a 
voluntary  settlement  within  the  same  Act  {Attorney-General  v. 
Gosling,  40  W.  E.  366 ;  1892,  1  Q.  B.  545). 

The  question  by  whom  probate  duty  or  account  duty,  as  the 
case  may  be,  should  be  borne,  is  one  of  intention  on  the  construc- 
tion of  the  appointment  in  each  case.  Thus  in  Davies  v.  Fowler 
(16  Eq.  308),  V.-C.  Malins  held  that  the  words  "testamentary 
expenses"  threw  the  probate  duty  on  a  particular  fund.  In 
Be  Croft,  Deane  v.  Croft  (66  L.  T.  157;  1892,  1  Oh.  652), 
where  the  donee  of  a  limited  power  appointed  various  sums  to 


power. 
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different  objects  of  the  power  and  the  residue  to  another, 
Kekewich,  J.,  held  that  the  account  duty  was  payable  out  of 
the  whole  fund  and  not  out  of  the  residue  only  ;  (and  see  ante, 
p.  254 ;  Be  Bourne,  1893,  1  Ch.  188). 

As  to  legacies  subjected  to  powers  of  appointment,  it  is  pro-  Legacies  sub- 
vided  by  36  Geo.  3,  c.  52,  s.  18,  that  where  any  legacy,  or  the  J^<="°P°^«™- 
residue  or  any  part  of  the  residue  of  any  personal  estate  shall  be 
subjected  to  any  power  of  appointment  to  or  for  the  benefit  of 
any  person  or  persons  specially  named  or  described  as  objects  of 
such  power,  such  property  shall  be  charged  with  duty  as  property 
given  to  different  persons  in  succession ;  and  in  so  charging  such 
duty,  not  only  the  person  and  persons  who  shall  take  previous  and 
subject  to  such  power  of  appointment,  but  also  any  person  and 
persons  who  shall  take  under  or  in  default  of  any  such  appoint- 
ment, when  and  as  they  shall  so  take  respectively,  shall  in  respect 
of  their  several  interests,  whether  previous  or  subject  to  or  under 
or  in  default  of  such  appointment,  be  charged  with  the  same  duty, 
and  in  the  same  manner,  as  if  the  same  interests  had  been  given 
to  him,  her,  or  them  respectively  in  or  by  the  will  or  testamen- 
tary disposition  containing  such  power,  in  the  same  order  and 
course  of  succession  as  shall  take  place  under  and  by  virtue  of 
such  power  of  appointment,  or  in  default  of  execution  thereof, 
as  the  case  may  happen  to  be  :  and  where  any  property  shall  be 
given  for  any  limited  interest,  and  a  general  and  absolute  power 
of  appointment  shall  also  be  given  to  every  person  or  persons  to 
whom  the  property  would  not  belong  in  default  of  such  appoint- 
ment, such  property  upon  the  execution  of  such  power  shall  be 
charged  with  the  same  duty  and  in  the  same  manner  as  if  the 
same  property  had  been  immediately  given  to  the  person  or 
persons  having  and  executing  such  power,  after  allowing  any 
duty  before  paid  in  respect  thereof:  and  where  any  property 
shall  be  given  with  any  such  general  power  of  appointment,  which 
property  in  default  of  appointment  will  belong  to  the  person  or 
persons  to  whom  such  power  shall  also  be  given,  such  property 
shaU  be  charged  with  and  shall  pay  the  duty  by  the  Act  im- 
posed, in  the  same  manner  as  if  such  property  had  been  given  to 
such  person  or  persons  absolutely  in  the  first  instance,  without 
such  power  of  appointment. 
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Succession  58.  By  16  &  17  Vict.  c.  51,  s.  4,  it  is  provided,  that  where 

any  person  shall  have  a  general  power  of  appointment  under 
any  disposition  of  property  taking  effect  upon  the  death  of  any 
person  dying  after  the  19th  May,  1853,  over  property,  he  shall, 
in  the  event  of  his  making  any  appointment  thereunder,  be 
deemed  to  be  entitled  at  the  time  of  his  exercising  such  power 
to  the  property  or  interest  thereby  appointed  as  a  succession 
derived  from  the  donor  of  the  power :  and  where  any  person 
shall  have  a  limited  power  of  appointment  under  a  disposition 
taking  effect  upon  any  such  death  over  property,  any  person 
taking  any  property  by  the  exercise  of  such  power  shall  be 
deemed  to  take  the  same  as  a  succession  derived  from  the 
person  creating  the  power  as  predecessor  {Earl  of  Zetland 
V.  Lord  Advocate,  3  Ap.  Ca.  505,  516).  The  power  must 
take  effect  upon  a  death  after  the  Act;  in  such  a  case  the 
duty  will  attach,  although  the  power  may  have  been  exer- 
cised before  the  Act  {Be  Lovelace,  4  D.  &  J.  340 ;  and  see 
Hanson,  265). 

The  first  branch  of  the  above  section  relating  to  a  general 
power  applies  only  to  a  general  power  possessed  by  one  person 
enabling  him  to  dispose  of  property  as  an  absolute  owner,  which 
is  the  equivalent  of  property,  and  does  not  touch  the  case  of  a 
joint  power  of  appointment  given  by  a  family  settlement  to  two 
donees  (^Charlton  v.  Att.-Gen.,  4  Ap.  Ca.  427).  The  latter  case 
falls  within  the  second  section  of  the  Act,  which  in  substance 
enacts  that  any  disposition  of  property  by  reason  whereof  any 
person  shall  become  beneficially  entitled  to  any  property  on  the 
death  of  any  person,  shall  be  deemed  to  confer  on  the  person 
entitled  by  reason  of  such  disposition  a  succession ;  and  the  term 
"  successor  "  shall  denote  the  person  so  entitled,  and  the  term 
"predecessor"  shall  denote  the  settlor  or  other  person  from 
whom  the  interest  of  the  successor  is  derived.  Under  this 
section,  the  succession  created  by  a  general  power  is  to  be 
referred  to  the  instrument  creating  the  power,  and  not  to  that 
which  exercises  it,  as  the  disposition  by  reason  whereof  the 
succession  takes  effect :  and  the  appointees  derive  their  succes- 
sion from  the  donor  of  the  power  as  "predecessor,"  and  not 
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from  tlie  donees  {Att.-Gen.  v.  Floi/er,  9  H.  L.  C.  477;  Lord 
Braylrooke  v.  Att.-Gen.,  iUd.  150).  In  the  cases  of  family 
re-settlements  creating  a  joint  power,  the  donor  of  the  power 
for  the  purpose  of  ascertaining  the  "  predecessor,"  is  the  person 
out  of  whose  estate  of  inheritance  the  power  is  derived;  (see 
the  last  cited  cases,  and  Charlton  v.  Att.-Gen.,  4  Ap.  Oa. 
427). 

Sect.  42  makes  the  duty  a  first  charge  upon  the  property,  but  Succession 
provides  that  where  any  settled  real  property  comprised  in  a  prevent 
succession  shall  be  subject  to  any  power  of  sale,  exchange,  or  po^"ra°(3° 
partition  eserciseable  with  the  consent  of  the  successor,  or  by  ^^1®>  '^°- 
the  successor  with  the  consent  of  another  person,  he  shall  not 
be  disqualified  by  the  charge  of  duty  on  his  succession  from 
efPectually    authorizing   by   his    consent   the  exercise  of    such 
power,  or  exercising  any  power  with  proper  consent,  as  the  case 
may  be ;  and  in  such  case  the  duty  shall  be  charged  substitu- 
tively  upon  the  successor's  interest  in  all  real  property  acquired 
in  substitution  for  the  real  property  before  comprised  in  the 
succession,  and  in  the  meantime  upon  his  interest  also  in  all 
moneys  arising  from  the  exercise  of  any  such  power,  and  in  all 
investments  of  such  moneys. 

This  section  has  been  held  to  extend  to  a  case  where  lands 
were  settled  subject  to  an  existing  jointure,  and  the  donees  of  a 
power  of  sale  contained  in  the  settlement  sold  with  the  join- 
tress's consent.  It  was  contended  that  s.  42  applied  only  to 
sales  under  powers  which  overrode  the  charge  in  respect  of 
which  the  succession  would  arise,  but  the  L.  C.  Hatherley 
thought  otherwise  (Bugdale  v.  Meadows,  6  Ch.  501).  But  it  is 
understood  that  the  Crown  does  not  recognise  the  correctness  of 
this  decision  (see  17  Oh.  D.  712). 

It  was  held  in  Be  Warner's  8.  E.  (17  Ch.  D.  711),  that  a  sale 
under  the  Settled  Estates  Act,  1877,  discharges  the  land  sold 
and  shifts  the  duty  to  the  purchase-money.  The  ground  of  this 
decision  was  that  such  a  sale  by  virtue  of  the  twenty-second 
section  takes  effect  as  if  there  had  been  in  the  settlement  a 
power  exerciseable  so  as  to  operate  by  way  of  revocation  of  the 
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old  and  re-appointment  of  the  new  uses.  It  has  not  at  present 
been  decided  whether  a  sale  under  the  Settled  Land  Act  has 
the  same  effect  as  to  succession  duty,  as  a  sale  under  the  Settled 
Estates  Act  was  held  to  have  (see  s.  20).  It  is  stated  in  Hood  & 
Challis  on  the  Act  (p.  219,  3rd  ed.),  that  the  above  decision 
covers  the  case  of  a  sale  under  the  Settled  Land  Act  (and  see 
2  Dart,  Y.  &  P.  669,  6th  ed.) ;  but  the  point  has  not  yet  been 
decided. 
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Particular 
power. 


Perpetuities.  2.  The  rules  against  perpetuities  apply  to  instruments  exe- 
cuting powers  as  well  as  to  other  instruments  (Lewis  on 
Perpetuity,  482).  The  rules  are: — (1)  the  old  common  law 
rule  against  douhle  possibilities  which  prevents  a  limitation  of 
a  legal  estate  in  land  to  the  unhorn  child  of  an  unborn  child  of 
an  existing  person  (see  Whithy  v.  Mitchell,  42  Ch.  D.  494;  44  ib. 
85) ;  (2)  the  later  rule  which  has  been  rendered  necessary  by 
the  creation  of  executory  limitations :  viz.,  that  an  executory 
estate  or  interest  must  vest,  if  at  all,  within  the  period  of  a  life 
or  lives  in  being  and  twenty-one  years  after,  with  a  further 
period  for  gestation  if  gestation  actually  exists  (see  Williams, 
E.  P.  318,  12th  ed.;  Challis,  E.  P.  146  et  seq.).  It  is  not 
enough  that  the  executory  estate  or  interest  may,  or  even  that 
in  the  event  it  does,  vest  within  that  period,  if  it  is  possible  that 
it  may  not  do  so:  the  possibility  of  its  exceeding  the  limit 
allowed  by  law  renders  the  whole  estate  or  interest  void 
ah  initio. 

There  is  an  important  distinction  between  general  and  par- 
ticular powers  in  this  respect.  The  donee  of  a  general  power  is 
virtually  absolute  owner  of  the  property  over  which  his  power 
extends ;  and  he  is  to  be  regarded  as  absolute  owner  for  the 
purpose  of  considering  the  application  of  the  rule  against 
perpetuities  to  him.  The  donee  of  a  particular  power  is  not 
absolute  owner :  he  cannot  create  any  estate  in  point  of  per- 
petuity which  might  not  have  been  created  by  the  instrument 
eontainLag  the  power :  he  cannot  appoint  to  any  person  to  whom 
the  original  creator  of  the  power  could  not  have  appointed. 
"  The  test  of  the  validity  of  the  estates  raised  is  to  place  them 
in  the  deed  creating  the  power  in  lieu  of  the  power  itself  "  (Sug. 
Pow.  395-6).  It  was  held  in  one  case  [Re  PoivelVs  Trusts,  39 
L.  J.  Ch.  188 ;  18  W.  E.  228),  that  a  life  interest  given  to  a 
married  woman,  followed  by  a  general  power  of  appointment  by 
will,  is  not  equivalent  to  giving  her  an  immediate  general  power 
so  as  to  take  the  case  out  of  the  rule  against  perpetuities ;  and 
James,  Y.-C.  there  held  that  an  appointment  which  would  have 
been  good,  if  the  donee's  power  had  been  a  general  one,  was 
void,  inasmuch  as  the  donee's  power  was  testamentary  only  and 
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preceded  by  a  life  interest  in  the  donee,  and  that  the  appoint- 
ment must  therefore  be  read  into  the  instrument  creating  the 
power.  This  case,  however,  stands  alone,  and  has  been  dis- 
sented from  by  Chitty,  J.,  and  North,  J.  (see  Bous  v.  Jackson, 
29  Ch.  D.  521 ;  Be  Floicer,  55  L.  J.  Ch.  200 ;  34  W.  R.  149 ; 
and  in  Ireland,  Stuart  v.  Babington,  27  L.  E.  Ir.  551).  And 
on  principle  it  is  submitted  that  for  the  purposes  of  the  rule 
against  perpetuities  a  general  power  to  appoiat  by  will,  following 
a  life  interest  in  the  donee  of  the  power, — whether  the  donee 
be  a  man  or  a  married  woman, — is  equivalent  to  absolute 
ownership. 

Inasmuch  as  wills  do  not  come  into  operation  until  the  death  Distinotion 
of  the  testator,  there  is  an  important  distiaction  between  powers  ticiSar  powers 
created  by  deed  and  by  will :  a  deed  speaks  from  its  own  date,  created  by 
and  subsequent  events  cannot  affect  the  validity  of  limitations  will. 
then  contained  in  it :  and  a  voidable  deed,  if  subsequently  con- 
firmed, speaks  from  its  own  date  for  this  purpose  [Cooke  v.  Cooke, 
38  Ch.  D.  202). 

But  a  will  speaks  from  the  death  of  the  testator :  and  thus, 
limitations,  which  were  bad  when  the  will  was  made,  may  prove 
good  when  it  comes  into  operation.  In  Beard  v.  Kekewich  (15 
B.  166),  there  was  a  devise  in  trust  for  A.  for  life,  with 
remainder  to  any  of  his  children  as  he  should  appoint.  At  the 
date  of  the  wiU  A.  had  no  child,  but  at  the  death  of  the  testator 
he  had  a  son,  B.,  three  years  old.  A.,  by  wiU,  appointed  to 
trustees  and  their  heirs  in  trust  for  B.  and  his  heirs,  and  to  be 
conveyed  to  him  at  twenty-three,  with  a  gift  over  to  other  sons 
if  B.  died  under  twenty-one ;  and  he  directed  the  rents  to  be 
accumulated  until  B.  or  such  other  sons  should  attain  twenty- 
three,  and  then  to  pay  them  over.  It  was  held  that  the  gift 
was  not  too  remote,  and  that  the  direction  to  accumulate  was 
valid.  In  this  case,  the  appointment  to  the  son  and  the  direction 
to  accumulate  until  he  attained  twenty-three  were  considered  as 
distinct  and  separable  from  the  appointments  over  to  the  other 
sons  and  the  directions  to  accumulate  affecting  their  interests  if 
they  arose ;  for  B.  was  the  only  son  born  during  the  lifetime  of 
the  creator  of  the  power ;  the  trusts  for  accumulation,  therefore, 
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SO  far  as  they  affected  the  other  children  of  A.,  were  void,  as 

transgressing  the  laws  against  perpetuity;   (and  see  Buke  of 

Devonshire  v.  Lord  G.  Cavendish,  4  T.  E.  741,  n. ;   Wilkinson  t. 

Duncan,  30  B.  111). 

Consequences       3.  The  rule  that  the  appointment  under  the  power  is  to  he 

of  rule  that  ,    .  ,       .  . 

appointment    read  mto  the  instrument  creating  the  power  is  followed  out  to 

Sto*ilrtm-^  its  logical  results.  Thus,  although  a  hushand  could  not  at 
ment  creating  common  law,  prior  to  the  Conveyancing  Act,  1881  (sect.  50), 
make  a  conveyance  to  his  wife,  yet  he  could  exercise  a 
power  of  appointment  to  take  immediate  effect  in  her  favour, 
because  the  wife's  estate  arises  in  such  a  case  not  out  of  the 
hushand's  estate,  but  out  of  the  seisin  under  the  original  instru- 
ment creating  the  power.  And  the  same  rule  applied  to  an 
appointment  by  the  wife  to  her  husband  {Daniel  v.  Uply, 
Latch.  44;  Bendloe,  180  ;  Lord  Antrim  v.  Duke  of  Buckingham, 
1  Ch.  Ca.  17;  Preeman,  Ch.  Ca.  168).  So,  too,  although  the 
prior  estate  of  freehold  and  the  subsequent  limitations  must  be 
contained  in  the  same  instrument  in  order  to  let  in  the  rule  in 
Shelley's  case,  yet  a  limitation  to  A.  for  life  by  deed  and  a 
subsequent  appointment  during  A.'s  life  to  the  heirs  of  A.  in 
exercise  of  a  power  of  appointment  contained  in  the  deed 
creating  A.'s  life  estate,  fall  within  the  rule  in  Shelley's  case  so 
as  to  give  A.  a  fee  simple,  because  when  the  appointment  to  A.'s 
heirs  is  read  into  the  instrument  creating  the  power,  both  the 
life  estate  of  A.  and  the  subsequent  limitation  to  his  heirs  are 
contained  in  the  same  instrument  (Feame,  0.  E.  74,  ch.  1, 
s.  Y.  14;  Venables  v.  Morris,  7  T.  E.  342,  438 ;  Sug.  471). 
Are  powers  of      4.  It  is  Suggested  that  powers  of  maintenance,  advancement, 

maintenance,      „  .  ^  ,^  tiij_  iii 

&c.,  appii-  &c.,  may  m  cases  where  they  are  applicable  to  vested  shares, 
amoint  d"  ^PP-^^  ^°  appointed  shares  under  this  principle.  Mr.  Davidson, 
share.  however   (Convey,  vol.  3,  3rd.  ed.,  p.  159),  considers  it  the 

better  opinion  that  the  provisions  for  maintenance,  education, 
and  advancement  usually  inserted  in  settlements  would  not  in 
general  apply  to  an  appointed  share,  unless  expressly  extended 
thereto  as  in  his  Precedents,  such  a  share  being  by  the  appoint- 
ment and  so  far  as  it  extends,  withdrawn  from  the  general 
operation  of  the  settlement  (Sug.  Pow.  467 ;  but  see  Chance, 
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Pow.  vol.  2,  p.  483) :  although  he  says  that  the  contrary  view 
appears  to  have  been  acted  on  in  White  v.  Grane,  18  Beav.  571. 

It  is  submitted  that  it  might  well  he  held  that  the  appoint- 
ment is  to  he  read  as  part  of  the  original  instrument  creating 
the  power  and  in  lieu  of  the  power — so  far  as  any  of  the  other 
provisions  in  the  instrument  are  inconsistent  with  the  appoint- 
ment, they  must  be  taken  to  be  abrogated,  but  not  further. 
It  is  in  each  case  a  question  of  intention  ;  if  the  words  of  the 
maintenance  and  advancement  clauses  are  applicable  to  a  share 
to  which  an  object  is  absolutely  entitled,  as  in  White  v.  Grane, 
there  is  no  reason  why  those  powers  should  be  taken  to  have 
been  extinguished  by  the  appointment.  The  appointed  share  is 
not  taken  out  of,  but  the  appointment  is  read  into,  the  will  or 
settlement.  Mr.  Davidson  further  considers  it  doubtful  whether 
these  powers  could  be  delegated  without  express  authority ;  and 
he  refers  to  Chester  v.  Chadwick,  13  Sim.  102 ;  Wliite  v.  Grane, 
uM  supra ;  and  Lloyd  v.  Lloyd,  26  B.  96. 

5.  But  the  estates  created  by  the  appointment  are  not  Estates 
necessarily  the  same  estates  as  would  have  been  created  by  the  appointment, 
same  words  in  the  original  instrument.  Thus  where  limita- 
tions in  an  appointment  if  contained  in  the  original  settlement 
could  only  have  been  read  as  contingent  remainders,  and  woidd 
have  failed  as  such,  it  was  held  that  they  could  be  read  in  the 
appointment  as  springing  uses,  and  were  good  as  such  {Hole  v. 
Escott,  4  M.  &  C.  187,  192). 

Nor  is  the  rule  applicable  so  as  to  make  the  appointee's  estate  Appointee's 
or  enjoyment  relate  back  to  the  date  of  the  instrument  creating  relate  back. 
the  power.  The  appointee's  estate  though  derived  from  the 
power  vests,  not  at  the  time  of  the  creation  of  the  power,  but  at 
the  time  when  its  execution  takes  effect  {Duke  of  Marlborough  v. 
Lord  Godolphm,  2  Ves.  sen.  61,  78,  79).  Nor,  since  the  Wills 
Act,  is  it  necessary  that  an  appointment  by  will  of  real  estate 
under  a  power  created  by  deed,  should  contain  words  of  limita- 
tion in  order  to  pass  the  fee  (Sug.  Pow.  400). 

6.  The  rules  with  reference  to  perpetuity  applicable  to  gifts  Rules  laid 
by  will  are  analogous  to  those  applicable  to  appointments  under  un  Y.Brown' 
powers. 

F.  u 
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The  rules  as  to  executory  devises  are  thus  stated  by  V.-C. 
Wood  in  Cattlin  v.  Brown,  11  Ha.  372  : — 
Gifts  must  (1.)  An  executory  devise  is  bad  unless  it  is  clear,  at  the  death 

Test  within  . 

proper  period.  01  the  testator,  that  it  must  of  necessity  vest  in  someone,  ii  at 

all,  within  a  life  in  being  and  twenty-one  years  afterwards 

{Bungannon  v.  Smith,  12  CI.  &  F.  546,  670). 

^^6  °^  (2.)  Tou  must  ascertain  the  obiects  of  the  testator's  bounty 

construction.     ,  .  .         .  . 

by  construing  his  will  without  reference  to  the  rules  of  law 

against  perpetuities ;  and  having,  apart  from  any  consideration 

of  the  effect  of  those  rules  in  supporting  or  destroying  the  claim, 

arrived  at  the  true  construction  of  the  will,  you  are  then  to 

apply  the  rules  of  law  as  to  perpetuities  to  the  objects  so 

ascertained. 

This   rule   is   thus   explained   and   qualified  in    Martelli  v. 

Holloway  (L.  R.  5  H.  of  L.  632) :  "  There  may  be  a  particular 

clause  in  a  will,  which  on  one  construction  appears  to  offend 

against  the  law  relating  to  perpetuities,  but  if  it  is  fairly  capable 

of  another  construction  which  avoids  that  objection,  the  latter 

construction  will  be  preferred,  especially  if  it  is  found  to  be  in 

accordance  with   the   general  intention   of  the  will."     So   in 

Btroud  V.  Norman  (Kay,  313),  an  appointment,  which  standing 

alone  would  have  been  bad  for  perpetuity,  was  construed  by 

reference  to  a  proviso  in  the  power  that  it  should  take  effect 

within  twenty-one  years  after  the  donee's  death ;  (but  see  Sug. 

Pow.  520).     But  "there  is  no  bias  in  the  mind  of  the  Court 

upon  a  question  of  construction.     The  sole  object  is  to  find  out 

the  meaning  of  the  words  which  are  used,  and  when  that  is 

done  the  legal  effect  is  to  be  ascertained  "  (j?er  Lord  Selbome 

in  Webh  v.  Sadler,  8  Ch.  426) :  "  You  do  not  import  the  law  of 

remoteness  into  the  construction  of  the  instrument  by  which  you 

investigate  the  expressed  intention  of  the  testator.    You  take  his 

words,  and  endeavour  to  arrive  at  their  meaning,  exactly  in  the 

same  manner  as  if  there  had  been  no  such  law,  and  as  if  the 

whole  intention  expressed  by  the  words  could  lawfully  take  effect. 

I  do  not  mean  that,  in  dealing  with  words  which  are  obscure 

and  ambiguous,  weight  even  in  a  question  of  remoteness  may 

not  sometimes  be  given  to  the  consideration  that  it  is  better  to 
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effectuate  than  to  destroy  the  intention :  but  I  do  say  that  if 
the  construction  of  the  words  is  one  about  which  a  Court  would 
have  no  doubt,  if  there  was  no  law  of  remoteness,  that  construc- 
tion cannot  be  altered  or  wrested  to  something  different  for  the 
purpose  of  escaping  from  the  consequences  of  that  law"  {per 
Lord  Selborne  in  Fearlis  v.  Moseleij,  5  Ap.  Ca.  719 ;  and  see  Re 
Sevan's  Trusts,  M  Ch.  D.  716;  Hale  v.  Hale,  3  Oh.  D.  643; 
Benthick  v.  BuJce  of  Portland,  7  Oh.  D.  693 ;  Blight  v.  Hartnoll, 
19  Oh.  D.  294). 

(3.)  If  the  devise  be  to  a  single  person  answering  a  given  Gift  bad 
description  at  a  time  beyond  the  limits  allowed  by  law,  or  to  a 
series  of  single  individuals  answering  a  given  description,  and 
any  one  member  of  the  series  intended  to  take  may  by  possi- 
bility be  a  person  excluded  by  the  rule  as  to  remoteness,  then  no 
person  whatever  can  take,  because  the  testator  has  expressed  his 
intention  to  include  all,  and  not  to  give  to  one  excluding  others 
{Dimgannon  v.  Smith,  12  01.  &  F.  546). 

(4.)  Where  the  devise  is  to  a  class  of  persons  answering  a  Gift  also  bad 
given  description,  and  any  member  of  that  class  may  possibly 
have  to  be  ascertained  at  a  period  exceeding  the  limits  allowed 
by  law,  the  same  consequence  follows  as  in  the  preceding  rule, 
and  for  the  same  reason.  You  cannot  give  the  whole  property 
to  those  who  are  in  fact  ascertained  within  the  period,  and 
might  have  taken  if  the  gift  had  been  to  them  nominatim, 
because  they  were  intended  to  take  in  shares  to  be  regulated  in 
amount,  augmented,  or  diminished,  according  to  the  number  of 
the  other  members  of  the  class,  and  not  to  take  exclusively  of 
those  other  members ;  (and  see  Smith  v.  Smith,  5  Oh.  342 ;  Re 
Slark,  21  W.  E.  165). 

(5.)  Where  there  is  a  gift  or  devise  of  a  given  sum  of  money  Gift  wben 
or  property  to  each  member  of  a  class,  and  the  gift  to  each  is 
wholly  independent  of  the  same  or  similar  gift  to  every  other 
member  of  the  class,  and  cannot  be  augmented  or  diminished 
whatever  be  the  number  of  the  other  members,  then  the  gift 
may  be  good  as  to  those  within  the  limits  allowed  by  law 
{Starrs  v.  Renbow,  2  M.  &  K.  46;  3  D.  M.  &  G.  390;  Grijith 
\,  Pownall,  13  Sim.  393). 

u2 
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Appointment  7.  A  power  of  appointment  among  children  is  well  executed 
■with  general '  hj  an  appointment  to  one  of  them  for  life,  with  power  to  dispose 
position  good.  °f  ^^®  capital  by  deed  or  will,  whether  such  children  were  in 
esse  at  the  creation  of  the  power  or  not ;  for  this  in  effect  gives 
the  whole  beneficial  interest  to  the  appointee,  and  does  not  trans- 
gress any  rule  against  perpetuity  {Bray  v.  £ree,  2  CI.  &  F.  453  ; 
Jebb  V.  Tugivell,  7  D.  M.  &  G.  663). 

And  a  like  appointment  to  one  of  the  objects  of  the  power  for 
life,  with  a  power  of  disposition  by  will  only,  is  good,  if  such 
object  were  in  esse  at  the  time  of  the  creation  of  the  power 
{Phipson  V.  Turner,  9  Sim.  227 ;  Slark  v.  Dakyns,  10  Oh.  35  ; 
Morse  v.  Martin,  34  Beav.  500). 
Secus,  if  the         But  such  an  appointment  will  not  be  good  if  the  object  was 
position  be       not  in  esse  at  such  time.     In  Wollaston  v.  King  (8  Eq.  165),  a 
only.  testatrix  had  a  power  under  her  marriage  settlement  to  appoint 

a  fund  in  favour  of  the  children  of  the  marriage :  she  appointed, 
in  execution  of  the  power,  a  part  of  the  fund  to  her  son  C.  for 
life,  with  remainder  to  such  persons  as  he  should  by  will  ap- 
point. As  the  effect  of  this  would  be  to  tie  up  the  appointed 
part  of  the  fund,  and  render  it  incapable  of  disposition  during 
the  whole  lifetime  of  C,  who  was  not  in  esse  at  the  time  of  the 
creation  of  the  power,  this  remainder  after  C.'s  life  estate  was 
held  void. 
Power  of  ap-  So  an  appointment  (under  a  power  in  a  marriage  settlement) 
marriage.  upon  such  trusts  to  take  effect  after  the  marriage  of  a  daughter 
(unborn  at  the  date  of  the  settlement,  and  then  unmarried)  as 
she  should  by  deed  or  will  appoint ;  and  in  the  meantime  on 
trust  for  her  for  life,  and  after  her  death  as  she  should  by  will 
appoint,  was  held  void  as  to  all  except  the  life  interest ;  for 
marriage  is  as  uncertain  with  regard  to  the  time  at  which  it 
may  take  place,  if  it  ever  does  take  place,  with  reference  to  lives 
in  being,  as  death  is  {Morgan  v.  Gronoic,  16  Eq.  1). 

The  daughter's  execution  of  her  power  would  of  course  be 
invalid  also ;  for  no  act  of  hers  could  make  the  appointment  to 
her  valid. 

If,  however,  the  daughter  was  married  at  the  time  of  such  an 
appointment,  the  objection  would  not  apply,  and  the  appoint- 
ment would  be  good  (ihicL). 
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If  a  power  of  appointment  among  issue  be  given  by  a  settle-  Appointment 
ment  or  by  a  will  to  a  person  unmarried  at  the  date  of  the  ohM  for  life 
settlement  or  of  the  death  of  the  testator,  as  the  case  may  be,  'witlire- 

'  ''        '  mamder  to 

an  appointment  to  a  child  for  life,  and  after  his  death  to  his  liis  child, 
eldest  son  living  at  his  death  or  born  in  due  time  after,  is  of 
course  void  for  all  beyond  the  life  estate  (D'Abbadie  v.  Bizoin, 
5  I.  E.  Eq.  205). 

But  "  property  may  be  given  by  will,  or  secured  by  settle- 
ment, to  an  unborn  person  for  life,  or  to  several  unborn  persons 
successively  for  life  with  remainders  over,  provided  the  vesting 
of  the  remainders  or  {qu.  and)  the  ascertainment  of  those  who 
are  to  take  in  remainder  be  not  postponed  till  after  the  death  of 
such  unborn  person  or  persons  "  {per  Malins,  V.-O.,  in  Stuart  v. 
Cockerell,  7  Eq.  at  p.  366,  citing  Ashley  v.  Ashley,  6  Sim.  358 ; 
Lewis,  Perp.  423 ;  1  Jarm.  Wills,  3rd  ed.  264 ;  Gilbert,  Uses, 
269  n.).  A  life  interest  may  certainly  be  given  to  an  unborn  per- 
son, for  life  simply  without  any  remainder  over  (Sug.  Pow.  411; 
Williams  v.  Teale,  6  Ha.  239,  250) ;  or  to  a  class  of  unborn 
persons  for  life  [Hampton  v.  Holman,  5  Ch.  D.  183,  188 ;  JRe 
Roberts,  19  Ch.  D.  520 ;  Gooding  v.  Read,  4  D.  M.  &  G.  510) : 
and  life  interests  may  be  given  to  a  nimiber  of  unborn  persons 
with  an  absolute  gift  in  remainder  to  ascertained  persons  in  esse 
{Evans  v.  Walker,  3  Ch.  D.  211),  or  necessarily  ascertainable 
within  the  prescribed  period  {Re  Hargreaves,  43  Ch.  D.  401) ;  but 
not  to  the  survivor  of  the  unborn  tenants  for  life  absolutely.  Avern 
V.  Lloyd  (5  Eq.  383),  is  overruled  by  Re  Hargreaves,  ubi  sup.  In 
Garland  v.  Brown  (10  L.  T.  292),  a  devise  to  a  class  of  unborn 
children  for  life  as  tenants  in  common,  with  remainder  to  the  sur- 
vivor in  fee  was  held  void  for  perpetuity  as  to  the  remainder. 

A  forfeiture  clause  with  a  gift  over  to  other  objects  of  the  Gift  over  on 
power  may  be  effectually  created  if  it  is  to  take  effect  within  the 
period  allowed  by  the  law,  but  not  otherwise.  Thus  in  Hodgson 
V.  Halford  (11  Ch.  D.  959),  an  appointment  made  under  a 
limited  power,  created  by  the  will  of  a  testatrix  who  died  before 
the  birth  of  many  of  its  objects,  was  made  subject  to  a  condition 
for  forfeiture  on  marriage  with  a  Christian,  either  before  or  after 
the  appointor's  death ;  one  appointee  married  a  Christian  in  the 
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IJimitation  to 
imbom  person 
for  life,  with 
remaiiider  to 
tliat  person's 
issue,  bad. 


Appointment 
not  wholly 
bad,  if  trans- 
gressing part 
severable. 


lifetime  of  the  appointor,  and  another  after  her  death :  the  for- 
feiture and  the  gift  over  consequent  thereon  were  effectual  in 
the  former,  hut  not  in  the  latter  case.  So,  in  TFebb  v.  Sadler  (8 
Ch.  419),  a  forfeiture  on  bankruptcy  or  assignment  within  the 
due  limits  was  held  good ;  and  a  similar  provision  without  any 
restriction  was  held  void  in  Stockbridge  v.  Story,  19  W.  E. 
1049. 

A  limitation  of  the  legal  estate  in  land  to  an  unhorn  person 
for  life  with  remainder  to  that  person's  issue  is  void,  not  because 
it  is  obnoxious  to  the  rule'  against  perpetuities,  but  because  it 
transgresses  the  old  rule  of  the  common  law  that  a  possibility 
cannot  be  limited  upon  a  possibility  ;  it  is  therefore  immaterial 
that  the  ulterior  limitation  is  made  to  take  effect  within  the 
period  allowed  by  the  rule  against  perpetuities. 

In  Whitby  v.  Mitchell  (42  Ch.  D.  494;  44  ib.  85),  lands  were 
limited  by  marriage  settlement  to  the  use  of  husband  and  wife 
successively  for  life  with  remainder  after  the  death  of  the  sur- 
vivor "  to  the  use  of  a  child,  grandchild,  or  more  remote  issue, 
or  all  and  every  or  any  one  or  more  of  the  children,  grandchil- 
dren, or  more  remote  issue  of  "  the  husband  and  wife  (such 
child,  grandchildren,  or  more  remote  issue  being  bom  before 
any  appointment  should  be  made)  as  the  husband  and  wife 
should  appoint.  The  husband  and  wife  by  deed  appointed  part 
of  the  settled  lands  to  the  use  of  a  daughter  for  life  for  her 
separate  use  without  power  of  anticipation,  and  after  her  de- 
cease to  the  use  of  such  persons  as  she  should  by  will  appoint, 
and  in  default  to  the  use  of  her  children  living  at  the  date  of 
the  deed.  It  was  held  that  all  the  limitations  except  that  to  the 
daughter  for  life  were  void. 

8.  An  appointment  to  a  married  woman,  unborn  at  the  date 
of  the  creation  of  the  power,  for  her  separate  use  with  a  restraint 
on  anticipation,  contravenes  the  rule  against  perpetuities  so  far 
as  the  restraint  on  anticipation  is  concerned.  It  was,  indeed, 
suggested  by  Jessel,  M.  E..,  in  Re  Ridley,  BucMon  v.  Hay  (11 
Ch.  J).  645),  that,  as  the  restraint  on  alienation  annexed  to  the 
separate  property  of  married  women  is  a  solitary  exception  to 
the  general  rule  that  all  property  must  be  alienable,  the  exception 
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might  usefully  be  extended  to  the  rule  against  perpetuities. 
But  this  suggestion  has  not  been  adopted. 

The  imposition  of  the  restraint,  however,  does  not  avoid  the 
whole  appointment,  but  is  simply  void. 

In  Fry  v.  Capper  (Kay,  163),  there  was  a  power  of  appoint-  Appointment 

,  .  .       ,    .  .  ,  .      of  estate  with- 

ment  among  children  contamed  m  a  marriage  settlement;  m  out  power  of 
execution  of  this,  a  share  of  the  trust  fund  was  appelated  to  *"  '^"^^^^  ^°"' 
trustees  for  the  separate  use  of  a  married  daughter  (unborn  of 
course  at  the  date  of  the  settlement)  for  life  without  power  of 
anticipation,  and  after  her  decease  for  her  general  appointees. 
The  appointment  was  upheld,  but  the  restraint  on  anticiption  was 
rejected;  (see,  too,  WTiithy  v.  Mitchell,  42  Ch.  D.  494 ;  44  ib.  85 ; 
JRe  Teagiie,  10  Eq.  664;  lie  Cunynghame,  11  Eq.  324;  Thornton 
V.  Bright,  2  M.  &  C.  230 ;  Dickinson  v.  Mart,  8  Ha.  178). 

In  Cooper  v.  Laroche  (17  Oh.  D.  368),  V.-C.  Mahns  held  Woman  past 
the  restraint  on  anticipation  in  the  case  before  him  valid, 
because  he  considered  that  no  woman  to  whom  the  restraint 
would  apply  could  come  into  being  after  the  date  of  the  appoint- 
ment. In  that  case  the  testator  gave  his  property  to  trustees 
upon  trust  after  the  death  of  certain  life  tenants  for  all  the 
children  equally  of  A.  and  B.  (two  females),  who  should  be 
living  at  the  determination  of  the  previous  life  interests,  sons' 
shares  to  be  paid  at  twenty-one,  daughters'  shares  to  be  for 
their  separate  use  for  life  without  power  of  anticipation,  and 
after  their  deaths  as  they  should  appoint.  At  the  date  of  the 
will  A.  was  dead  and  B.  was  past  child-bearing;  and  under  these 
circumstances  the  Y.-O.  held  that  all  the  children  of  A.  and  B. 
must  necessarily  be  in  esse,  and  that,  consequently,  the  restraint 
would  not  tie  up  the  property  beyond  the  limits;  (and  see 
Herbert  v.  Webster,  15  Ch.  D.  610).  But  the  practice  of  the 
Court  in  treating  women  of  a  certain  age  as  past  child-bearing 
is  not  a  rule  of  law  but  is  a  mere  rule  of  convenience  in  the 
administration  of  estates ;  there  is  no  legal  impossibility  in  a 
woman  of  100  years  old  bearing  a  child  (Co.  Litt.  40  b ;  see 
Jee  V.  Audley,  1  Cox,  324 ;  Ee  Sayer,  6  Eq.  319 ;  Be  Dawson, 
Johnston  v.  Hill,  39  Ch.  D.  155). 
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Gift  contra-     9.  An  appointment,  which  includes  obiects  not  within 

vening  rule  ■; .  .  . 

against  the  line  of  perpetuity  and  which  is  not   sever- 

perpetuity  .  . 

whoUyvoid.  able,   is  wholly  void,  and  the  fund   cannot  be, 

given  to  those  to  whom  it  might  have  been  legally 
appointed  (Sug.  Pow.  505 ;  Jee  v,  Audley,  1  Cox, 
324;  Lewis  on  Perpetuity,  493;  Routledge  v. 
Dorril,  2  Ves.  jun.  357). 

"It  is  said,  if  all  the  children  cannot  take,  why  may  not 
those  to  whom  she  might  have  appointed  ?  I  answer,  because 
she  did  not  mean  those  only,  hut  aU  "  {per  Lord  Alvanley,  2 
Yes.  ]'.  at  p.  366). 
Appointment  Where  there  is  a  gift  to  a  class,  some  of  whom  are  within  the 
rule  against  perpetuities  and  some  are  not,  hut  the  class  itself 
and  the  shares  of  each  cannot  he  ascertained  withiu  the  legal 
limit,  the  whole  gift  is  void.  But  where  the  individual  shares 
of  the  memhers  of  the  class  can  he  ascertaiued  within  the  legal 
limit,  the  gift  is  valid  as  to  such  as  fall  within  the  limit  although 
bad  as  to  the  rest.  If  a  stated  sum  he  given  to  each  member  of 
a  class,  wholly  independent  of  a  similar  gift  to  every  other 
member  of  the  class  and  cannot  be  afEeoted,  whether  the  other 
sums  are  paid  or  not,  the  gifts  to  those  who  are  ascertained 
within  the  legal  limit  are  good  [Wilkinson  x.JDuncan,  30  Beav. 
Ill;  and  sect.  6,  p.  279,  ante).  And  the  power  itself  is  not  bad 
because  it  authorizes  an  appoiatment  to  persons  who  may  not 
come  into  existence  within  the  legal  limit;  a  valid  appoint- 
ment may  be  made  trnder  such  a  power  to  persons  bom  within 
due  time  {Attenborough  v.  Attenborough,  1  K.  &  J.  296).  So, 
too,  if  there  be  an  absolute  appointment  to  an  object  of  the 
power  with  an  executory  gift  over  to  an  object  who  may  not  be 
bom  in  due  time,  the  absolute  appointment  remains  and  the 
gift  over  only  is  void  {Re  Brown  and  Sibly,  3  Ch.  D.  156). 
Limitations  Where  a  gift  is  void  for  remoteness,  all  limitations  expectant 
gift  also  void,  ^n  such  gift  are  also  void,  whether  such  limitations  are  or  are 
not  within  the  rule  against  perpetuities  {Proctor  v.  Bishop  of 
Bath  and  Wells,  2  H.  Bl.  358 ;  Beard  v.  Westcott,  5  B.  &  Aid, 
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801 ;  T.  &  R.  25 ;  Re   Thatcher's  Trusts,  26  B.  365 ;  1  Jarm. 
283). 

But  if  there  is  a  gift  in  one  event  which  is  void  for  remoteness  Gift  over  on 
and  another  independent  gift  on  an  alternative  event  which  is  events. 
not  void,  and  the  latter  event  happens,  the  gift  is  good.  Thus, 
in  Longhead  v.  Phelps  (2  W.  Bl.  704),  trusts  were  declared  of  a 
term  in  case  of  the  death  of  A.  without  leaving  issue  male,  or  in 
case  such  issue  male  should  die  without  issue ;  and  it  was  held 
that  on  the  happening  of  the  former  contingency  the  trusts  were 
effectual. 

In  Monypenny  v.  Bering  (2  D.  M.  &  Q-.  145),  lands  were 
devised  to  trustees  upon  trust  for  A.  for  life,  and  after  his 
decease  for  A.'s  first  son  for  life,  and  after  his  decease  for  the 
first  son  of  such  first  son  and  the  heirs  male  of  his  body,  and  in 
default  of  such  issue  for  every  other  son  of  A.  successively  for 
the  like  interests  and  limitations ;  and  in  default  of  issue  of  the 
body  of  A.,  or  in  case  of  his  not  leaving  any  at  his  decease,  for  B. 
for  his  life  with  remainders  over.  It  was  held  that  the  failure 
of  issue  of  A.  at  a  too  remote  period,  and  A.'s  death  without 
leaving  issue  were  independent  alternative  events,  and  that  on 
the  happening  of  the  latter  event  the  gift  over  in  favour  of  B. 
took  effect. 

In  Watson  v.  Young  (28  Oh.  D.  436),  real  estate  was  devised 
to  trustees  in  fee  upon  trust  for  A.  for  life  and  after  his  death 
for  his  children  who  should  attain  twenty-one,  and  the  issue  of 
any  child  who  should  die  under  twenty-one  leaving  issue  who 
should  attain  that  age,  but  in  case  there  should  be  no  child,  nor  the 
issue  of  any  child  of  A.  who  should  live  to  attain  the  age  of  ticenty- 
one,  then  over.  Pearson,  J.,  held  that  the  gift  over  was  divisible 
into  (1)  a  gift  over  in  the  event  of  there  never  being  any  child 
of  A.,  and  alternatively  (2)  a  gift  over  in  the  event  of  no  child 
or  issue  of  any  child  attaining  twenty-one ;  and  that  on  the 
happening  of  the  former  alternative,  which  was  not  too  remote, 
the  gift  over  was  effectual. 

It  may,  however,  be  doubted  whether  Watson  v.  Young  was 
rightly  decided.  It  is  certainly  not  law  that  every  gift  over 
may  be  analyzed  into  as  many  events  as  are  included  within  its 


298  A  CONCISE  TREATISE  ON  POWERS. 

language,  and  he  held  good  or  bad  as  the  events  happen.     In 

Emrs  Y.  Challis  (7  H.  L.  C.  531),  the  testator  mentioned  two 

contingencies,  and  in  the  event  of  one  of  such  contingencies 

happening,  made  a  gift  over  which  could  operate  as  a  remainder, 

and  in  the  event  of  the  other  happening,  made  a  gift  over  which 

could  operate  only  as  an  executory  devise — the  former  event 

happened  and  the  remainder  vested,  and  it  was  held  that  this 

could  not  be  affected  by  the  nature  of  the  contingency  on  which 

the  executory  devise  would  have  arisen  [Re  Bence,  Smith  v.  Benee, 

1891,  3  Ch.  242;  Miles   v.  Harford,  12   Ch.  D.  691;  Abbiss 

V.  Burney,  17  Ch.  D.  211 ;  Re  Harvey,  39  Ch.  D.  289).     If  the 

trust  or  appointment  be  severable,  part  may  be  good  {Gooding 

v.  Read,  4  D.  M.  &  Gr.  510),  although  the  remainder  be  void 

{Read  v.  Gooding,  21  B.  478). 

Excessive  IQ.  Excess  with  reference  to  the  terms  of  the  power  may  be 

execution  .  ,        ,  „  .  .  ...  -n       • 

■with  reference  either  by  way  of  conditions  annexed,  limitations  or  modifications 

of  the  power,    added,  or  power  delegated ;  the  same  nile  applies  to  all. 

Excess  Where  there  is  a  complete  execution  of  a  power 

separable.  and    Something    added  which   is   imj)roper,    the 

execution  is  good  and  the  excess  void ;  but  where 

there  is  not  a  complete  execution,  or  where  the 

boundaries  between  the  excess  and  the  execution 

are  not  distinguishable,   the  whole  appointment 

fails  (Alexander  \.  Alexander,  2  Ves.  sen.  640,  644; 

Hamilton  t.  Royse,  2  Sch.  &  L.  at  p.  332 ;  Adams 

V.  Adams,   Cowp.  661 ;  Macdonald  v.  Macdonald, 

L.  R.  2  Sc.  &  D.  482 ;  Re  Farncombe,  9  Ch.  D. 

652  ;  Sug.  Pow.  529). 

"  Suppose  a  power  to  a  man  to  appoint  1,000/.  among  his 

children :  if  the  father  gives  the  1,000/.  to  his  children  and 

annexes  a  condition  that  they  shall  release  a  debt  owing  to 

them  or  pay  money  over,  the  appointment  of  1,000/.  would  be 

absolute,  and  the  condition  would  be  only  void "  (2  Yes.  sen. 

p.  644). 

S'wnd^tioT^      In  Sadler  v.  Pratt  (5  Sim.  632),  A.,  having  four  children  by 

her  first  husband  and  three  by  her  second,  and  having  power  to 
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appoint  a  fund  among  the  former  only,  appointed  it  amongst 
all  her  children  equally,  and  declared  that  if  her  children  by 
her  first  husband  should  refuse  to  share  the  fund  with  her  other 
children,  the  whole  fund  should  go  to  her  youngest  child  by  her 
first  husband.  It  was  held  that  the  appointment  was  not  wholly 
Yoid,  but  that  the  first  class  of  children  took  each  one-seventh  of 
the  fund  under  it,  and  the  other  shares  went  to  them  equally  as 
in  default  of  appointment ;  (and  see  Palsgrave  v.  Atkinson,  1  Coll. 
190 ;  Watt  v.  Creijke,  3  Sm.  &  Gr.  362 ;  Rooke  v.  Eooke,  2  Dr.  & 
Sm.  38 ;  Roach  v.  Trood,  3  Ch.  D.  429). 

But  it  will  be  otherwise  if  the  condition  be  inseparable  from  Whole  ap- 

.  pointment 

the  exercise  oi  the  power.  fails  if  condi- 

In  Webb  v.  Sadler  (8  Ch.  419),  the  donee  of  a  power  of  appoint-  *'^^^;_'  ^^^^^' 
ment  among  children  appointed  to  trustees  on  such  trusts  as  one 
of  the  children,  by  deed  executed  with  the  consent  of  the  donee  of 
the  power  during  his  life,  and  after  his  death  with  the  consent 
of  the  trustees,  should  appoint.  This  consent  was  held  to  be 
inseparable  from  the  power,  and  to  render  it  wholly  void;  (and 
see  Hay  v.  Watkins,  3  Dru.  &  War.  339  ;  D'Abbadie  v.  Bizoin, 
5  I.  E.  Eq.  205,  which,  however,  is  rather  to  be  regarded  as  a 
case  of  a  fraud  on  the  power;  Re  Perkins,  41  W.  E.  170). 

It  does  not  appear  to  have  been  decided  whether  the  whole 
appointment  would  fail  if  the  condition  in  excess  were  precedent : 
but  it  is  difficult  to  see  how  in  such  a  case  there  could  be  said  to 
be  any  absolute  appointment  to  the  object  of  the  power  if  the 
event  on  which  such  appointment  was  to  arise  had  not  occurred. 

If  there  be  an  appointment  to  an  object  subject  to  a  charge  Excess  by  way 
for  an  unauthorised  purpose,  the  appointee  wUl  take  the  gift  appointed 
freed  from  the  charge.     In  Re  Jeaffreson  (2  Eq.  276),  the  donee  ^'^^■ 
of  a  limited  power  appointed  the  balance  of  the  fund,  after 
payment  of  legacies  to  objects  of  the  power,  "  to  pay  her  own 
debts,  and  should  any  surplus  remain"  she  gave  it  to  an  object 
of  the  power.     This  was  held  to  be  a  gift,  subject  to  an  invalid 
charge  :  the  charge  therefore  dropped,  but  the  gift  remained. 

But  the  donee  of  a  power  of  appointment  among  children  Conditional 
which  authorises  exclusion  may  appoint  to  one  child  on  a  con-  ^^ifen™good!  ^' 
tingency,  and  if  that  contingency  does  not  happen,  then  to 
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anotlier  cHild.  In  Caulfield  v.  Macguire  (2  J.  &  L.  170),  the 
donee  of  an  exclusive  power  of  appointment  among  children 
recited  that  her  daughter  M.  had  declared  her  intention  of 
becoming  a  nun,  and  had  already  retired  into  a  convent  pre- 
paratory thereto,  and  that  her  patrimony  in  that  case  would  be 
sufficient  for  her  maintenance;  and  she  added,  that  if  her 
daughter  changed  her  mind  and  returned  to  her  family,  she 
gave  1,000^.  to  trustees  on  trust  for  M.  to  receive  the  interest 
during  her  life,  and  at  her  decease  to  be  divided  amongst  her 
children,  if  any ;  or  in  either  case  of  her  not  leaving  the  convent 
or  not  leaving  issue,  the  1,000/.  to  be  divided  amongst  other 
objects  of  the  power.  This  appointment  was  held  authorised  by 
the  power. 

It  is  the  same  if  the  event  on  which  the  gift  over  is  to  take 
effect  be  some  act  to  be  done  by  the  appointee,  if  such  act  be 
consistent  with  the  scope  of  the  power.  In  Stroud  v.  Norman 
(Kay,  313),  the  donee  of  a  power  of  appointment  and  selection 
among  children  appointed  to  child  M.  on  condition  that  she 
made  a  payment  out  of  certain  funds  to  her  brothers,  who  were 
also  objects  of  the  power ;  and  there  was  a  limitation  over  to 
her  brothers  if  she  did  not.  This  was  held  to  be  valid  and 
within  the  scope  and  object  of  the  power ;  (and  see  Roberts  v. 
Dixicell,  Sug.  Pow.  930).  So,  in  Graham  v.  Angell  (17  W.  E. 
702),  under  a  power  to  appoint  amongst  issue  in  such  shares 
and  proportions  as  A.  should  by  will  direct,  a  sum  was  appointed 
to  a  child  in  America,  "if  she  applies  for  the  same  within  twelve 
months  after  my  decease,"  and  in  default  to  other  objects  of  the 
power.     This  was  held  vaKd. 

During  the  period  while  the  contingency  is  undetermined,  the 
interest  on  the  appointed  fund  passes  under  the  residuary  ap- 
pointment, if  there  be  one  {Caulfield  v.  Macguire,  2  J.  &  L.  170), 
and  if  not,  goes  as  in  default  of  appointment. 

In  Butler  v.  Butler  (7  L.  E.  Ir.  401),  an  appointment  to  a 
son  with  a  direction  to  withhold  payment  tiU  he  was  thirty,  and 
then  to  pay  him,  if  in  the  opinion  of  the  trustees  he  had  behaved 
properly,  was  held  a  valid  and  absolute  appointment  with  a 
nugatory  direction  superadded. 
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11.  The  principle  in  the  construction  of  wills  that  a  qnali-  Absolute 
fyiiig  trust,  iatroduced  subsequently  to  an  absolute  gift,  operates  followed  by 
only  so  far  as  it  can  take  effect,  and  that  the  rest  of  the  gift  modifications, 
remains  in  the  original  objects  as  given  to  them  {Lassence  y. 
Tierney,  1  Mao.  &  Gr.  551)  applies  to  appointments  under  powers 
as  well  as  to  bequests  and  devises  {Churchill  v.  Churchill,  5  Eq. 
44;  Macdonald  v.  Macdonald,  L.  E.  2  Sc.  &  D.  482).  In 
Churchill  v.  Churchill,  the  donee  of  a  power  of  appointment 
among  children  appointed  the  fund  subject  to  the  power  to  his 
three  daughters  equally,  and  gave  his  residuary  estate  to  the 
same  three  daughters,  and  he  went  on  to  direct  that  the  share 
to  which  each  daughter  would  be  entitled  under  the  appoint- 
ment and  the  residuary  gift  should  be  held  in  trust  for  the 
daughter  for  life,  with  remainder  to  her  children.  The  appoint- 
ment was  held  to  give  the  daughters  an  absolute  interest ;  (and 
see  Carver  v.  Bowles,  2  R.  &  M.  304 ;  Woolridge  v.  Woolridge, 
John.  63 ;  Kampf  v.  Jones,  2  Keen,  756 ;  Harvey  v.  Stracey, 
1  Drew.  137—140;  Stephens  v.  Gadsden,  20  Beav.  463; 
Ee  Sondes,  2  Sm.  &  G.  416 ;  Ee  Boyd,  63  L.  T.  92). 

But  no  case  has  yet  gone  the  length  of  deciding  that,  if  the 
donee  of  a  Hmited  power  appoints  to  an  object  of  the  power  in 
trust  for  strangers,  the  object  would  hold  the  fund  for  his  own 
benefit.  In  such  a  case  it  would  probably  be  held  that  the 
whole  appointment  was  one  and  indivisible  (cf.  Eucker  v. 
Scholefield,  1  H.  &  M.  36 ;  Gerrard  v.  Butler,  20  B.  541; 
Tomkyns  v.  Blane,  28  B.  422  ;  Sug.  Pow.  518,  and  post,  s.  20) ; 
or  perhaps  the  true  objection  against  holding  such  an  appoint- 
ment valid  would  be  that  there  was  no  intention  on  the  part  of 
the  appointor  to  benefit  the  object  to  whom  the  appointment 
was  actually  made  (see  Hamilton  v.  Eoyse,  2  Sch.  &L.  at  p.  332). 
In  the  cases  above  referred  to,  the  appointees  have  aU  been 
primary  objects  of  the  appointor's  bounty,  and  the  quantum 
only  of  interest  given  has  been  modified.  If  there  were  no 
intention  to  benefit  the  appointee  at  aU,  it  would  be  difficult  to 
hold  that  he  took  absolutely.  In  Wilson  v.  Wilson  (17  "W.  E. 
220),  a  testator  appointed  to  A.  and  B.  (objects  of  the  power), 
upon  trust  for  various  purposes,  some  within  and  some  without 
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the  scope  of  the  power,  and  he  appointed  the  residue,  including 
all  such  portions  the  appointment  whereof  should  from  any 
cause  fail,  to  A.  and  B.  absolutely.  This  was  held  good ;  (see,  too, 
Sicinhurne  v.  Pitt,  27  Ch.  D.  696;  Re  Meredith,  3  Ch.  D.  757; 
Wallinger  v.  Wallinger,  9  Eq.  301). 

An  executory  12.  If  there  be  a  gift  over  to  a  stranger  by  way  of 
stranger -win  executory  limitation,  tbe  original  gift,  although 

original  oistinct  from   such   gift   over,  will  fail   on   the 

appointment  n      i  i  •   i       i 

if  the  event  occujTence  01  the  event  on  which  the  executory 

gift  was  limited  to  take  effect,  notwithstanding 
that  such  gift  over,  being  to  a  stranger,  carmot 
have  any  validity  {^Doe  d.  Bhmfield  v.  Eyre,  5 
C.  B.  713;  Sug.  Pow.  512—14;  RoUnson  v. 
Wood,  27  L.  J.  Ch.  726). 

In  Doe  v.  Eyre,  the  donee  of  a  power  of  appointing  real 
estate  among  children,  appointed  to  a  son  in  fee,  subject  to  a 
charge  in  favour  of  another  son.  But  in  case  neither  of  her 
sons  should  be  Hving  at  the  decease  of  her  husband,  she 
appointed  to  her  trustee  on  trust  for  persons  not  objects  of  the 
power.  The  Court  of  Exchequer  Chamber  held  that  the  son 
took  a  vested  defeasible  estate  in  fee,  and  that  the  appointment 
over  alone  was  void ;  and  as  both  the  sons  died  in  the  lifetime 
of  the  father,  the  estate  thereupon  became  divested  and  went  as 
in  default  of  appointment.  On  the  other  hand,  in  Gatenby  v. 
Morgan  (I  Q.  B.  D.  68o),  a  testator  by  will  in  1811  devised 
real  estate  to  his  daughter  and  her  heirs;  but  if  she  died 
without  issue  living  at  her  death,  to  the  Tise  of  the  nine  children 
of  A.  equally.  The  testator's  daughter  died  without  issue,  and 
one  child  of  A.  survived  her.  It  was  held  that  this  child  took 
for  life  only,  that  the  executory  devise  affected  the  daughter's 
estate  to  the  extent  of  such  life  estate  only,  and  that  subject 
thereto  the  property  remained  in  the  daughter  and  her  heirs. 

In  Jackson  v.  Nohle  (2  Keen,  590),  there  was  a  gift  to  trustees 
on  trust  for  A.  for  life,  and  after  her  death  on  trust  to  convey 
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to  her  heirs,  executors,  &o. ;  but  in  case  A.  should  marry  and 
have  no  children,  then  the  property  to  belong  to  D. ;  or  in  case 
of  his  decease  before  A.,  then  to  his  children.  D.  died  in  the 
lifetime  of  A.,  leaving  no  children.  A.  married  and  had  no 
children.  The  Master  of  the  Rolls  said,  that  having  regard  to 
the  intention  of  the  testator  and  the  words  in  which  the  gift 
over  was  expressed,  that  gift  over  was  to  take  effect  only  in  the 
event  of  A.'s  marrying  and  dying  without  issue  in  the  lifetime 
of  D.,  or  of  his  children ;  and  as  he  died  in  A.'s  lifetime  without 
children,  the  contingent  executory  gift  could  not  take  effect,  and 
the  vested  estate  of  A.  could  not  be  divested  ;  (and  see  Brown  v. 
JVisbeft,  1  Cox,  13;  Bidgwayy.  Woodhouse,  7  B.  487 ;  Hursts. 
mast,  21  Ch.  D.  278 ;  Bate  v.  WilMs,  37  L.  T.  221). 

The  question  seems  to  be  one  of  intention  in  each  case,  i.e., 
whether  the  testator  or  appointor  meant  that  the  original  gift 
should  be  absolute,  unless  the  event  on  which  the  executory  gift 
over  is  Kmited  happened,  and  the  gift  over  was  then  capable  of 
taking  effect ;  or  whether  the  original  gift  was  intended  to  cease 
absolutely  on  the  happening  of  the  event  on  which  the  gift  over 
is  limited,  irrespective  of  the  validity  of  such  gift  over  (see  Webb 
V.  Sadler,  8  Ch.  419,  426).  If,  however,  the  gift  over  trans- 
gresses the  rules  against  perpetuity,  it  is  void,  and  the  first  gift 
remains  absolute  (Sug.  Pow.  514 ;  lie  Brown  and  Sibly,  3  Ch. 
D.  156;  1  Jarm.  283). 


13.  If  there  is  an  appointment  to  an  object,  followed  Executory 

,        1         ,  ,  ,     gift  to  an 

by  an  appointment  to  a  stranger  absolutely,  with  object  in  de- 

.  feasance  of  an 

an  executory  appointment  over  m  certain  events  appointment 
to  an  object,  this  executory  appointment  will  fail  is  good  or  La, 
or  take  effect  according  to  the  event :  if  the  event  the°event. 
on  which  it  is  to  arise  happens,  it  will  take  effect; 
if  not,  it  will  fail. 

The  same  rule  would  apply  if  the  appointment  were  by  will  to 
a  stranger  direct,  with  an  executory  appointment  over ;  thus,  if 
there  be  an  appointment  by  will  to  A.,  a  stranger,  in  fee,  but  if 
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he  die  without  issue  living  at  his  death,  to  B.,  an  object,  the 
validity  of  this  latter  gift  would  depend  on  the  event :  if  A.  died 
without  children,  B.  would  take ;  but  if  not,  B.  could  not  take, 
although  A.,  not  being  an  object,  could  himself  take  nothing ; 
and  during  A.'s  lifetime,  the  estate  would  go  as  in  default  of 
appointment. 

In  Alexander  v.  Alexander  (2  Ves.  sen.  640),  the  donee  of  a 
power  of  appointing  personalty  amongst  children  appointed  to  a 
daughter,  C,  for  life  and  after  her  death  to  her  children  then 
living :  in  default  of  such  children,  the  property  was  to  go  to  her 
if  she  survived  her  husband,  but  if  she  predeceased  him,  to  J.  and 
M.,  two  other  children  of  the  donee.  The  appointment  to  the 
children  of  0.  was  of  course  bad ;  and  the  Master  of  the  Rolls 
said,  that  if  0.  left  children  at  the  time  of  her  death,  it  was  im- 
possible that  any  of  the  limitations  over  could  take  effect: 
that  her  children,  although  they  could  not  take  themselves,  would 
yet  prevent  the  limitation  over.  The  contingency  of  the  death 
of  C.  without  leaving  any  children  living  at  her  death  was  not 
mentioned  in  the  judgment. 

In  Routledge  v.  Dorril  (2  Ves.  357),  Lord  Alvanley  says,  it 
would  be  monstrous  to  contend  that  although  the  appointment 
to  a  child  is  expressed  to  be  on  failure  of  the  existence  of  persons 
iQcapable  of  taking,  yet,  notwithstanding  they  do  exist,  the  child 
should  take  as  if  it  was  not  appoiuted  to  them. 

In  Long  v.  Ovenden  (16  Gh.  D.  691),  trust  funds  were  vested 
in  trustees  for  A.,  B.,  and  C,  iu  such  shares  as  M.  should  by 
deed  or  will  appoint,  and  in  default  for  the  same  three  persons 
absolutely.  M.  appointed  one-third  of  the  fund  to  A.  for  life  or 
unto,  alienation  with  remainder  to  a  stranger  (A.'8  son),  and  if 
he  should  die  before  attainiag  twenty-one,  then  to  B.  A.  sur- 
vived M.,  and  died  while  his  son  was  stiU  an  infant.  It  was  held 
that  the  appointment  to  B.  would  be  good,  if  A.'s  son  died  under 
twenty- one,  and  in  that  event  would  carry  the  income  from  A.'s 
death :  but  that,  if  the  son  attained  twenty-one,  the  appointment 
to  B.  would  fail,  and  both  capital  and  income  of  the  share  would 
go  as  in  default  of  appointment;  (and  see  Williamson  v.  Farwell, 
35  Ch.  D.  128). 
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The  gift  fails  or  takes  effect  according  to  the  event.  In  AJtemative 
Crompe  v.  Barrow  (4  Ves.  681),  under  a  power  to  appoint  among 
children,  there  was  an  appointment  to  a  child  for  life  and  after 
his  decease  to  his  wife  and  children ;  hut  in  case  he  should  die 
without  leaving  a  wife  or  child  him  surviving,  then  to  another 
ohjeot  of  the  power.  The  Master  of  the  EoHs  held  the  ultimate 
appointment  good,  and  distinguished  the  case  from  Routledge  v. 
Dorril  and  Robinson  v.  Sardcastle  (1  T.  R.  241),  on  the  ground 
that  the  limitation  over  in  this  case  was  in  effect  to  A.  if  B. 
should  die  without  leaving  a  wife  or  children  him  surviving. 
"It  fails  as  far  as  it  affects  to  give  interests  to  the  children ;  hut 
is  there  any  occasion  to  make  it  fail  upon  the  other  point,  the  gift 
over  to  a  person  who  is  an  object  of  the  power?  Why  am  I  to 
exclude  the  person  taking  over,  who  has  a  right  to  take?  There 
are  two  alternatives :  if  B.  leaves  no  wife  or  children  at  his  death, 
then  the  limitation  over,  being  to  a  good  object,  shall  take  effect ; 
if  he  does  leave  a  wife  or  children,  then  it  cannot  take  effect." 

In  Hetcitt  v.  Dacre  (2  Keen,  622),  the  donee  of  a  power  of 
appointment  among  children,  by  will  appointed  shares  to  two  of 
his  daughters  for  life,  "  and  in  case  any  of  the  testatrix's  children 
should  die  before  her,  she  gave  the  share  of  him  or  her  so  dying 
to  his  or  her  lawful  issue ;  but  in  case  there  should  be  no  such 
issue,  the  survivors  or  survivor  of  the  testatrix's  own  children 
to  take."  The  Master  of  the  Eolls  said  there  was  an  alternative 
gift :  it  was  as  if  the  testatrix  had  said.  If  my  daughter  die  in 
my  lifetime  and  shall  have  issue,  I  give  her  share  to  such  issue ; 
but  if  she  has  no  issue,  I  give  her  share  to  the  survivors  or  survivor 
of  my  own  children :  as  to  the  latter  alternative  the  appointment 
is  good  in  favour  of  the  children  surviving  at  the  death  of  the 
testatrix ;  (and  see  Lewis  on  Perpetuity,  501). 

14.  Appointments  to  a  contingent  class  are  good,  although  Appointment 
there  may  be  a  period  during  which  the  persons  who  will  form  class ;  or  to 
that   class  are  not  ascertained ;  and  an  appointment  which  is  ^^^fu^ro'!' 
made  to  take  effect  at  a  future  period  is  not  void  ah  initio,  because 
it  may,  when  that  period  arrives,  include  persons  not  objects  of 
the  power ;  and  an  appointment  made  to  take  effect  at  a  future 
period  does  not,  if  severable,  become  void  in  Mo,  because  it  turns 

F.  ^ 
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out  when  that  period  arrives  that  it  actually  does  include  persons 
not  being  objects  of  the  power.  The  rule,  as  stated  by  V.-C. 
Kindersley  in  Harvey  v.  Stracey  (1  Drew.  136),  is  as  follows  : 
"If  a  fund  is  appointed  to  objects  of  the  power,  that  is,  if  in 
that  respect  it  is  correct,  the  appointment  will  be  valid,  notwith- 
standing that  the  persons  who  are  to  take  as  appointees,  or  the 
shares  and  interest  which  they  are  to  take  under  the  appointment, 
are  made  contingent  upon  a  future  event,  provided  the  con- 
tingency must  happen  within  the  period  prescribed  by  the  rules 
relating  to  perpetuity ;  and  if  the  fund  is  appointed  not  entirely 
to  objects  of  the  power,  but  partly  to  strangers,  it  will  be  still 
valid  quoad  those  who  are  the  objects  of  the  power,  and  the 
appointment  will  fail  only  as  to  those  persons  who  are  not 
objects  of  the  power." 

In  Re  Farncombe  (9  Oh.  D.  652),  there  was  a  power  to  appoint 
among  issue  in  existence  at  the  date  of  the  deed  of  appointment. 
An  appointment  was  made  by  deed  to  a  daughter  for  life,  with 
remainder  to  the  daughter's  children  in  equal  shares  on  their 
respectively  attaining  twenty-one,  but  if  any  died  under  twenty- 
one  leaving  issue,  the  share  of  the  child  so  dying  was  to  go  to 
such  issue  and  to  vest  at  twenty-one.  It  was  held  that  on  the 
construction  of  this  appointment  it  iacluded  strangers,  i.e.,  issue 
born  after  its  date :  that  the  appointment  was  not  thereby 
avoided  m  toto,  but  that  the  share  of  each  object  would  be 
determined  by  the  total  number  of  objects  and  strangers  who 
should  fall  within  the  class  in  whose  favour  the  appointment 
purported  to  be  made;  (and  see,  ante,  pp.  144 — 147). 

So,  an  appointment  to  an  object  of  the  power  for  life  with 
remainder  to  his  next-of-kin,  will  take  effect,  if  at  the  death  of 
tenant  for  life  his  next-of-kin   are  objects    of   the  power  {Be 
Coiilman,  Miuiby  v.  Ross,  30  Oh.  D.  186). 
Appointments      15.  Powers  may  also  be  exceeded  by  limitations  to  or  trusts 
strangers  by     ^^  favour  of  persons  who  are  not  proper  objects.     In  the  simple 
BiTJunSta-"^^    case   of   an   appointment  of    real  or  personal    estate   to  A.,  a 
tions.  proper  object,  for  life,  with  remainder  to  B.,  not  an  object, 

absolutely,  the  rule  above  stated  (s.  lOj  applies,  and  the  appoint- 
ment to  A.  for  life  is  good,  and  the  remainder  to  B.  fails,  and 
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the  estate  which  purports  to  have  been  appointed  to  him,  goes 
as  in  default  of  appointment. 

If  the  appointment  were  by  will  of  real  estate  to  A.  for  life 
as  before,  with  remaiader  to  the  children  of  A.  (not  objects)  in 
tail,  the  rule  of  cypres  would  give  A.  an  estate  tail  {bqb  post, 
s.  22,  p.  315). 

But  the  case  is  less  simple  when  the  legal  estate  in  land  is 
appointed  to  a  stranger  for  a  particular  estate,  followed  by 
limitations  to  objects,  and  different  rules  apply  to  such  appoiut- 
ments  according  as  they  are  made  by  deed  or  by  will. 

If  the  legal  estate  in  land  be  appdinted  by  deed  By  deed. 
to  a  stranger  for  life  with  remainder  to  an  object 
in  fee,  the  whole  appointment  fails. 

This  rule  is  founded  on  the '  rule  of  law  which  requires  every 
legal  remainder  to  be  supported  by  a  particular  estate  of  freehold. 

In  Brudenell-7.  Elwes  (1  East,  442),  the  donee  of  a  power  of 
appointment  among  children  appointed  by  deed  life  estates  to  a 
son  and  daughter  respectively,  with  remainder  to  trustees  to 
preserve,  with  remainder  to  the  son's  sons  in  tail,  with  re- 
mainder to  another  son  for  life,  with  remainder  to  trustees  to 
preserve,  with  remainder  to  the  second  son's  sons  in  tail,  with 
remainder  to  the  daughter  in  fee.  Both  the  sons  died  without 
issue ;  but  it  was  held  that  the  remainder  in  fee  to  the  daughter 
was  invalid,  as  it  was  dependent  on  the  invalid  limitations  to 
the  son's  sons.  And  the  appointment  being  by  deed  the  doc- 
trine of  cypres  could  not  apply,  nor  could  it  be  in  any  way 
dependent  on  the  event,  for  a  deed  speaks  from  its  own  date, 
and  the  estate  created  must  be  good  ah  initio  in  order  to  take 
effect. 

It  is  enacted  by  40  &  41  Vict.  c.  33  as  follows: — "Every  Contingent 
contingent  remainder  created  by  any  instrument  executed  after  Act. 
the  passing  of  this  Act  (2nd  August,  1877),  or  by  any  will  or 
codicil  revived  or  republished  by  any  will  or  codicil  executed 
after  that  date,  in  tenements  or  hereditaments  of  any  tenure 
which  would  have  been  valid  as  a  springing  or  shifting  use  or 
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executory  devise  or  otlier  liraitatioii,  had  it  not  had  a  sufficient 
estate  to  support  it  as  a  contingent  remainder,  shall,  in.  the  event 
of  the  particular  estate  determining  before  the  contingent  re- 
mainder vests,  be  capable  of  taking  effect  in  all  respects  as  if  the 
contingent  remainder  had  originally  been  created  as  a  springing 
or  shifting  use  or  executory  devise  or  other  executory  limitation." 
It  is  submitted  that  this  Act  has  no  application  to  the  limita- 
tions mentioned  in  the  rule.  The  Act  applies  only  to  contingent 
remainders;  and  the  remainder  suggested  is  in  terms  vested, 
although  the  tenant  for  life  cannot  take :  it  is  simply  a  limita- 
tion of  land  in  futuro,  and  as  such  must  fail  for  want  of  a  par- 
ticular estate  to  support  it.  And  it  may  be  doubted  whether 
the  Act  applies,  if  the  remainder  is  in  terms  contingent,  e.  g.,  if 
the  limitation  is  to  a  stranger  for  life,  with  remainder  to  such  of 
the  objects  of  the  power  as  are  alive  at  his  death  or  as  shall 
attain  twenty-one.  The  Act  mentions  the  determination  only, 
not  the  failure,  of  the  particular  estate ;  and,  although  it  may 
be  a  narrow  construction  to  place  on  the  Act,  it  may  be  said 
that  it  is  not  legitimate  in  construing  an  Act  of  parliament  to 
read  "  determination  or  ending "  as  including  that  which  is 
usually  contrasted  with  it  by  conveyancers,  namely,  "  failure  to 
commence." 

By  wiu.  An  appointment  by  "will  of  a  particular  estate 

to  a  stranger,  witli  remainder  to  an  object,  is  a 
good  appointment  in  remainder ;  but  the  particu- 
lar estate  fails,  and  the  subject  of  the  power, 
during  its  continuance,  goes  to  the  persons 
entitled  in  default  of  appointment. 

In  Crazier  v.  Crazier  (3  Dru.  &"War.  353),  there  was  a  devise 
of  lands  subject  to  a  power  of  appointment  among  children  to 
the  testator's  wife  for  life,  on  condition  that  she  maintained  his 
children  thereout.  The  testator  then  bequeathed  500^.  to  each 
of  his  younger  children  and  devised  the  said  lands  to  his  eldest 
son  in  fee.  The  devise  to  the  wife  was  held  void,  except  to  the 
extent  necessary  to  enable  her  to  maintairi  the  children,  and  to 
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raise  500/.  for  each  of  the  younger  ones,  and  the  residue  during 
her  life  went  as  in  default  of  appointment :  the  son's  remainder 
was  held  good,  but  was  not  accelerated. 

In  that  case  Lord  St.  Leonards  examines  the  law  on  the  sub- 
ject of  devises  and  testamentary  appointments  in  an  exhaustive 
judgment.  As  to  devises,  he  says  that  although  the  particular 
estate  is  given  to  a  person  incapable  of  taking,  or  is  not  given 
at  all,  the  devise  in  remainder  or  at  the  future  time  is  valid. 
"Now  this  depends  wholly  upon  intention,  which  the  Courts 
execute  even  at  the  expense  of  the  general  rule  of  law,  and  this 
intention  is  thus  executed,  because  the  disposition  is  by  will. 
Whether  a  man  have  the  fee  vested  in  him,  or  only  a  general 
power  of  appointment,  his  intention  expressed  in  his  wiU  is 
equally  to  be  executed.  It  matters  not  whether  he  appoints  or 
devises,  provided  he  do  not  exceed  his  power.  .  .  .  There 
ought  to  be  no  trifling  distinctions  between  power  and  property 
upon  merely  technical  grounds.  The  object  of  powers  sanc- 
tioned by  law  is  to  enable  the  donee,  to  the  extent  of  his 
authority,  to  do  what  a  commensurate  estate  would  have  en- 
abled him  to  accomplish."  He  then  reviews  the  cases  of  Alexan- 
der V.  Alexander  (2  Yen.  sen.  640)  ;  Duke  of  Devonshire  v.  Caven- 
dish (4  T.  E.  741,  n.)  ;  and  Robinson  y.  Hardcastle  (2  Bro.  0.  0. 
22,  344)  ;  and  concludes  that  the  question  turns  upon  the  ia- 
tention,  and  not  upon  anything  peculiar  to  powers,  beyond  the 
circumstance  that  the  invalidity  of  the  intermediate  estates  was 
occasioned  by  an  excess  in  the  execution  of  the  power  :  and  he 
considers  that  the  same  rule  would  be  applicable  whether  such 
intermediate  estates  were  invalid  by  an  excess  of  the  power,  or 
by  reason  of  a  general  rule  of  law ;  (and  see  Reid  v.  Reid,  25  B. 
469). 

But  these  distinctions  are  not  applicable  to  personalty,  or  to  These  rules  do 
equitable  estates  in  land.      The  destruction   of  a  contingent  persSty!" 
remainder  depends  on  the  feudal  law  which  required  the  free- 
hold to  be  always  vested  m  some  existing  person. 


16,  An  appointment  by  will  to  an  object  in  remainder,  Remainder 
after  a  particular  estate  to  a  stranger  is  not  accele-  rated. 
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rated,  unless  a  contrary  intention  can  be  gatheried 
from  the  instrument  executing  tlie  power :  but  the 
estate  goes  during  the  period  over  which  the  parti- 
cular estate,  if  valid,  would  have  extended,  to  the 
persons  entitled  in  default. 

In  the  case  of  the  devise  or  bequest  of  a  particular  estate 
which  fails,  the  remainder  is  accelerated,  in  the  absence  of 
intention  to  the  contrary :  in  the  case  of  wills  executing  powers; 
although  the  particular  estate  fails,  the  remainder  continues 
such,  and  the  estate  diiring  the  life  of  the  intended  taker  goes 
as  in  default  of  appointment  (Crozier  v.  Crazier,  3  Dru.  &  War. 
353,  365). 
Unless  an  But  if  the  intention  is  clear,  the  remainder  may  be  accele- 

intention  be  ,     , 

shown.  rated. 

In  Graven  v.  Brady  (4  Eq.  209 ;  4  Ch.  296),  the  donee  of  a 
general  power  appointed  real  estate  to  his  wife  for  life,  and  from 
and  after  her  death  to  his  son,  with  a  proviso  that  if  she  should 
deprive  herself  of  the  rents  and  profits  (which  event  happened) 
"her  life  estate  should  cease  and  determine  as  fully  and 
effectually  as  it  would  by  her  actual  decease."  The  M.  E. 
considered  that  the  testator  had  expressed  a  clear  intention  that 
if  the  appointment  to  his  wife  for  life  should  cease  by  reason  of 
any  forfeiture,  in  that  case  the  appointment  in  favour  of  the  son 
should  take  effect  at  once;  and  he  held  accordingly  that  the 
son's  estate  in  remainder  was  accelerated ;  and  this  was  affirmed 
on  appeal. 

So,  in  Line  v.  Hall  (43  L.  J.  Ch.  107),  a  father  had  power  to 
appoint  among  children,  and  by  his  will  appointed  to  trustees 
for  a  term  of  years  on  trust  to  raise  portions  for  grandchildren 
(strangers),  with  a  proviso  for  cesser  of  the  term  when  the  trusts 
should  have  been  f-ully  performed  or  should  have  become  in- 
capable of  taking  effect,  with  remainder,  and  in  the  meantime 
subject  thereto,  to  a  son  for  life,  with  remainder  to  his  issue  in 
taU.  This  was  held  a  good  immediate  appointment  to  the  son 
in  tail,  the  term  being,  within  the  words  of  the  appointment, 
"tacapable  of  taking  effect." 
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17.  If  the  donee  attempts  to  delegate  his  power,  but  a  delegated 
does  not  appoint  any  estate  in  contravention  of  not  prevent 
the  terms  of  the  power,  and  appoints  in  default  dependent  on 
of  the  execution  of  the  delegated  power  to  proper  efeect.      ™ 
objects,  this  will  be  a  valid  appointment  to  them, 
the  will  being  read  as  if  the  words  purporting  to 
delegate  the  power  formed  no  part  of  it  (^Ingram 
V.  Ingram,  2  Atk.  88 ;    Williamson  v.  Farwell,  35 
Ch.  D.   128;  Slark  v.  Dahyns,   10  Ch.  35;  Stock- 
bridge  V.  Story,  19  W.  R.  1049). 

In  Carr  v.  Atkinson  (14  Eq.  397),  the  appointment  was  to  M., 
an  object  of  the  power,  during  her  life,  and  after  her  decease  on 
such  trusts  for  the  benefit  of  any  surviving  husband  (not  an 
object  of  the  power)  of  M.  for  his  life  or  any  shorter  period  as 
she  should,  notwithstanding  coverture,  by  will  appoint;  and 
subject  thereto,  in  trust  for  other  objects  of  the  power.  The 
M.  E.  held  that  the  will  was  to  be  read  as  if  the  words  which 
related  to  the  delegated  power  formed  no  part  of  it,  and  that 
the  construction  of  the  will  was  not  affected  thereby. 

In  Webb  v.  Sadler  (8  Ch.  419),  there  was  an  appointment 
under  a  power  of  appointment  among  children  to  trustees,  on 
such  trusts  as  H.  (a  son)  by  deed  executed  with  the  consent  of 
the  father  during  his  life,  and  after  his  death  with  the  consent 
of  the  trustees  of  his  will  or  by  will,  should  appoint,  and  in 
default,  on  trust  for  H.  for  life  or  until  bankruptcy,  and  after 
his  death  for  his  executors  and  administrators.  It  was  held  that 
the  appointment  on  such  trusts  as  H.  should  appoint,  with 
consent,  was  void,  but  that  the  limitation  over  in  default  was 
valid,  and  gave  H.  an  absolute  interest  subject  to  forfeiture  on 
bankruptcy.  The  Lord  Chancellor  said :  "  The  declared  in- 
tention is,  that  unless  estates  that  would  displace  this  gift  to  the 
son  are  created  in  favour  of  other  persons  by  means  of  the 
power, then  the  son  is  to  take  under  this  part  of  the  instrument; 
and  if  the  power  is  void,  then  no  such  estate  could  be  created, 
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and  the  event  never  could  arise  which  alone  was  meant  to  prevent 

the  gift  ia  favour  of  the  son  taking  effect." 
Appointments      18.  Powers  may  also  he  exceeded  hj  appointments  to  persons 
strangers        who  are  and  persons  who  are  not  ohjects  of  the  power. 

equally. 

If  the  appomtment  be  to  persons  some  of  whom 
are,  and  some  are  not,  objects,  and  the  appoint- 
ment to  the  object  is  distinct  and  severable  from 
that  to  the  stranger,  it  will  be  valid,  and  the  latter 
alone  will  fail. 

In  Bruce  v.  Bruce  (11  Eq.  371),  under  a  power  to  appoiat  an 
estate  among  A.  B.  and  C,  an  appointment  was  made  to  A., 
charged  with  3,000^.  for  the  benefit  of  B.,  C.  and  D.  This  sum 
was  held  well  appointed  to  B.  and  C.  A.  appears  not  to  have 
claimed  any  part  of  the  3,000/.  If  he  had,  he  would  have  been 
entitled  to  a  share  according  to  Sadkr  v.  Pratt  (5  Sim.  632) ; 
and  see  Re  Farncombe  (9  Ch.  D.  652). 

In  Re  Kerr  (4  Ch.  D.  600),  a  fund  was  given  by  will  on  trust 
for  such  of  the  children  of  M.  as  she  should  by  will  appoint, 
and  in  default  of  appointment  for  her  children  equally.  She 
appointed  the  fund  by  wiU.  to  her  "  children  E.  and  C,  their 
executors,  administrators,  and  assigns,  for  their  [own  use  and 
benefit."  E.  was  iHegitunate,  and  0.  legitimate.  This  was 
held  to  be  an  appointment  of  the  fund  in  moieties,  one  moiety 
being  well  appointed  to  C,  and  the  other  devolving  as  in  default 
of  appointment.  The  difficulty  in  the  case  arose  from  the  fact 
that  the  appointment  was  to  the  appointees  as  joint  tenants.  If 
the  appointment  had  been  to  them  as  tenants  in  common,  there 
would  have  been  no  difficulty.  It  is  by  no  means  clear  that  the 
M.  E.  would  have  come  to  the  same  conclusion  if  the  appointed 
property  had  been  real  estate. 

If  the  gifts  to  19-    If   the   appointment   be  to   persons   as    a    class, 
and°to''^n-  somo  of  whom  are  and  some  are  not  objects,  and 

livable""*  i*  is  impossible  to  define  how  much  of  the  ap- 
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pointment  falls  witMn  the  power  and  how  much 
without  it,  the  whole  appointment  will  fail. 

In  lie  Brown  (1  Eq.  74),  tliere  was  a  power  of  appointment 
among  "  all  and  every  tlie  children  or  child  or  more  remote 
issue "  of  a  marriage  given  to  the  wife.  She  appointed  to 
trustees  upon  trust  to  pay  the  income  to  the  only  child  of  the 
marriage  for  life,  or  until  he  became  bankrupt  or  assigned,  and 
then  to  trustees  for  his  life  "  for  the  benefit  of  the  said  son,  his 
■wife  and  children,  or  any  of  them,  as  the  trustees  should  think 
expedient."  The  appointment  was  held  void  in  toto.  The  first 
appointment  to  the  son  until  death  or  assignment  or  bankruptcy 
was  good  (Carr  v.  Atkinson,  14  Eq.  397) ;  the  report  seems  to 
imply  that  it  was  altogether  bad ;  but  as  the  son  had  assigned, 
his  estate  had  then  terminated,  so  that  it  was  not  necessary  to 
consider  the  point.  Alexander  v.  Alexander  (2  Yes.  sen.  640)  is 
not  an  authority  on  this  point. 

In  Survey  v.  Stracey  (1  Drew.  73,  117),  the  Vice- Chancellor 
says :  "  Now  when  an  appointment  is  to  a  class,  some  of  whom 
are  within,  and  others  axe  not  vsdthin  the  proper  limits  of  the 
power,  if  the  class  of  persons  is  ascertained,  so  that  you  can 
point  to  A.,  who  is  within  the  limits,  and  say  so  much  is  to  go 
to  him,  though  the  others  axe  not  within  the  limits,  yet  the 
appoiatment  to  A.  shaU  take  effect ;  but  if  the  appointment  is 
to  a  class,  some  of  whom  may,  and  others  may  not,  be  objects  of 
the  power,  and  there  is  nothing  to  point  out  what  portion  is  to 
go  to  those  who  are  within  the  power,  and  what  to  those  who 
are  not,  the  whole  fails." 


20.  If  there  be  no  absolute  appointment  to  an  object  Theappoint- 
of  the  power,  but  the  appointment  is  coupled  with  absolute  and 
the  whole  series  of  invalid  limitations  over,  so  as  to  order  to 
form  one  system  of  trusts,  the  whole  appointment  ^"^^^^ 
will  fail. 

In  Mucker  v.  Scholefield  (1  H.  &  M.  36),  the  donees  of  an 
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exclusive  power  of  appointing  among  children  and  their  issue 
bom  during  the  donee's  lifetime,  appointed  that  the  trustees 
should  stand  possessed  of  the  fund  upon  the  trusts  following, 
that  was  to  say,  on  trust  to  appropriate  one-fifth  for  the  benefit 
of  each  daughter,  and  to  pay  and  apply  the  iueome  of  the  share 
of  each  for  her  separate  use;  and  after  the  decease  of  eacH 
daughter,  upon  trusts  for  the  benefit  of  her  children.  The  life 
interests  only  were  held  vaKd.  V.-C  Wood  said :  "In  all  eases  of 
this  kind,  the  question  turns  upon  the  language  in  which  the 
appointment  is  attempted  to  be  made.  If  you  find  a  clear  and 
definite  gift  of  the  property  to  be  appointed,  and  then,  engrafted 
upon  that,  subsequent  provisions  directing  the  fund  to  be  settled, 
so  as  to  show  that  the  purpose  was,  first,  to  make  the  gift  to 
and  for  the  benefit  of  the  person  named,  and  then  to  have  the 
fund  settled :  in  a  case  of  that  kind,  if  the  limitations  of  the 
proposed  settlement  are  such  as  cannot  become  operative,  the 
first  absolute  gift  is  held  to  take  effect  without  restriction.  Soi 
if  you  find  a  clear  gift,  followed  by  words  which  affect  to  divest 
it,  and  the  limitations  over  are  imperative,  then  the  Court  will 
uphold  the  gift,  striking  out  the  limitations  which  cannot  have 
any  legal  effect.  But  if  the  words  of  the  original  gift  are 
coupled  with  the  whole  series  of  limitations  over,  so  as  to  fonn 
one  system  of  trusts,  then  all  that  can  be  done  is  to  give  effect 
to  so  much  of  the  limitations  as  may  be  consistent  with  law." 
In  that  case,  the  trustees  were  to  stand  possessed  of  the  fund 
"  on  the  trusts  following : "  then  followed  the  trusts  as  above. 
The  reference  to  the  trusts  following  must  be  taken  to  include 
all  the  trusts,  following,  as  they  did,  in  one  connected  series. 
He  held  it  impossible  to  stop  after  the  first  pari,  which,  if  it 
stood  alone,  would  no  doubt  confer  absolute  interests  on  the 
daughters ;  but  he  must  take  the  reference  to  be  to  the  whole 
system  of  trusts,  and  the  result  was  that  each  daughter  took  a 
life  interest  in  one-fifth  for  her  separate  use,  and,  subject  to 
that,  the  fund  went  as  in  default  of  appointment.  It  is  a 
question  to  be  decided  in  each  case,  whether  the  words  of  ap- 
pointment are  sufiB.cient  to  vest  the  property  in  the  objects  of 
the  power  absolutely  with  something  improper  superadded,  or 
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■whether  the  superadded  terms  constitute  an  essential  part  of  the 
appointment  itself ;  (and  see  Reid  v.  Reid,  25  B.  469). 

21.  Although  the  Court  will  uphold  jjro  tanto  an  appointment  Are  appoint- 
whioh  is  partly  good  and  partly  bad  if  the  good  and  had  are  ™onable^m°'^' 
separable,  it  is  doubtful  whether  this  principle  could  in  practice  '^^t^T^h^  ^^^ 
be  extended  so  as  to  apportion  an  appointment,  not  in  respect  of  <3one  under 
the  persons  to  whom  it  is  made,  but  of  the  acts  to  be  done  by 

its  direction.  Thus  in  Ferrand  v.  Wilson  (4  Ha.  344),  where  the 
power  was  to  cut  timber  and  accumulate  the  produce  for  a  term 
beyond  that  allowed  by  law,  Y.-O.  Wigram  (p.  377)  doubted 
whether  a  power,  not  to  effect  a  single  act  at  a  period  too 
remote,  but  to  do  successive  acts  from  time  to  time,  each  being 
pro  tanto  an  exact  fulfilment  of  the  intention  of  the  testator, 
might  not  be  apportioned  and  sustained,  so  far  as  its  operation 
in  each  case  did  not  evade  the  rule  against  perpetuities,  and 
held  void  only  from  the  time  that  it  would  begin  to  infringe 
that  rule.  On  principle,  there  would  appear  to  be  no  objection, 
but  it  is  difficult  to  see  how  any  such  power  could  be  modelled 
so  as  to  preserve  the  intention  of  the  testator  (but  see  ante,  s.  6, 
and  Jee  v.  Audley,  1  Cox,  324). 

22.  The  Court  in  some  instances  interposes  in  favour  of  the  Cyprh. 
general  intention  and  executes  the  particular  intention  cypres. 

The  doctrine  of  cypres  applies  to  testamentary 
appointments  as  well  as  to  devises  [Stackpoole  v. 
Btaclpoole,  4  Dr.  &  W.  320).  But  it  does  not 
apply — 1 ,  to  appointments  by  deed  {Brudenell  v. 
Elwes.,  1  East,  440) ;  2,  to  appointments  of  per- 
sonalty (  Routledge  v.  Dorril,  2  Ves.  jun.  357,  365); 
3,  or  (semble)  to  appointments  of  blended  real  and 
personal  estate  {Boughton  v.  James,  1  Coll.  44). 

The  doctrine  of  cypres,  as  appHcahle  to  ordinary  devises,  is 
thus  stated  by  Lord  Mansfield  in  Chapman  v.  Brown  (3  Burr. 
1526)  : — "  Where  there  is  a  limitation  for  life  to  a  person  un- 
born, with  remainder  in  tail  to  the  first  and  other  sons,  as  they 


316 


A  CONCISE  TREATISE  ON  POWERS. 


Doctrine  of 
cyprh. 


Restriction. 


cannot  take  as  purchasers  but  may  as  lieirs  of  the  body,  and  as 
the  estate  is  clearly  intended  to  go  ia  a  course  of  descent,  it  shall 
be  construed  an  estate  tail  in  the  person  to  whom  it  is  given  for 
life."  It  has  been  said  that  the  doctrine  is  not  to  be  extended 
{Parfitt  V.  Hemher,  4  Eq.  443,  and  contra,  Mortimer  v.  West,  2 
Sim.  274) ;  and  it  is  inapplicable  where  the  Kmitation  to  unborn 
children  gives  them  the  fee  [Hale  v.  Pew,  25  B.  335 ;  Sumber- 
ston  V.  Humberston,  2  Yern.  738) :  but  its  application  is  not 
limited  to  wiUs  of  an  executory  nature  (ibid.).  The  doctrine  is 
considered  and  explained  by  Jessel,  M.  E.,  in  Hampton  v. 
Holman  (5  Oh.  D.  183).     And  by  analogy  to  this  rule. 

If  the  donee  of  a  power  appoint  by  will  to  A., 
an  object  of  the  power  for  life,  with  remainder  in 
tail  to  his  first  and  other  sons  who  are  not  objects, 
this  shall  be  construed  an  estate  tail  in  A.  [Pitt  v. 
Jackson,  2  Bro.  C.  C.  51  ;  Stackpoole  v.  Stackpoole, 
4  Dr.  &  War.  320). 

But  the  particular  estate  must  be  appointed  for  an  estate  of 
freehold ;  a  term  of  years  determinable  on  lives  will  not  suffice 
to  found  an  estate  tail  upon  [Beard  v.  Westcott,  5  Taunt.  393) ; 
and  the  appointment  in  remainder  to  the  children  must  be  to 
them  in  tail  {Bristow  v.  Wards,  2  Yes.  jun.  336 ;  Hale  v.  Pew, 
25  Beav.  335 ;  Humberston  v.  Humberston,  2  Yern.  738). 

And  although  by  this  doctrine  an  estate  may  be  carried 
otherwise  than  in  the  exact  form  and  manner  indicated  by  the 
testator,  yet  it  must  always  be  in  favour  of  a  class  or  part  of  a 
class  of  persons  intended  to  be  provided  for  by  the  testator 
{Monypenny  v.  Bering,  2  D.  M.  &  Gr.  145).  In  that  case, 
estates  were  devised  to  A.  for  life,  remainder  to  his  (unborn) 
first  son  for  life,  remainder  to  that  unborn  son's  first  son  in 
tail  male ;  and  the  Lord  Chancellor  said  he  could  not  by  the 
doctrine  of  cypres  include  any  limitations  which  would  provide 
for  the  second  and  other  sons  of  the  first  grandson,  contrary  to 
the  words  of  the  will.  In  Pitt  v.  Jackson,  however,  the  estate 
was  carried  in  a  different  form  and  manner ;  for  the  remainder 
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was  to  the  grandchildren  as  tenants  in  tail  in  common ;  the 
tenancy  in  common  was  rejected.  In  Line  v.  Hall  (43  L.  J.  Oh. 
107;  22  W.  E.  124)  a  father  had  power  to  appoint  land  by 
will  to  any  one  or  more  of  his  children.  He  gave  it  with  other 
lands  of  his  own  to  trustees  for  a  term  to  raise  portions  for 
grandchildren  (not  objects) ;  and  subject  thereto  to  a  son  for 
life  with  remainder  to  his  issue  in  tail.  It  was  held  that  the 
son  took  cypres  an  estate  tail  in  the  appointed  property. 

23.  But  the  rule  is  not  to  be  applied  except  when  the  neces-  Application 
sity  of  the  ease  requires  it :  the  Court  will  therefore  apportion  apportioned, 
its  application.     In  Vandeiylanh  v.  King  (3  Ha.  1),  there  was 

a  devise  to  A.,  the  testator's  daughter,  for  life,  and  after  her 
decease  to  all  and  every  the  child  or  children  of  A.  for  their 
respective  Kves,  and  after  the  decease  and  respective  deceases  of 
such  child  or  children  of  A.,  to  all  and  every  the  child  or  chil- 
dren of  all  and  every  such  child  or  ohildi-en  of  A.,  and  the  heirs 
of  his,  her,  and  their  respective  bodies,  as  tenants  in  comnion. 
Although  the  devise  was  to  the  children  of  A.  as  a  class,  the 
children  of  A.  born  in  the  testator's  lifetime  were  held  to  take 
estates  for  life,  and  the  estates  devised  to  the  children  of  an 
afterbom  child  were  alone  altered. 

24.  Where  the  estates  created  are  excessive,  the  rule  is  ana- 
logous to  that  stated  in  s.  10  with  reference  to  limitations  to  or 
conditions  in  favour  of  strangers  to  the  power. 

If  there  is  a  complete  execution  of  the  power,  Excess  by 

.  *iiiijii  p  "v^^y  of  estate 

but  something  more  is  adaed,  whether  by  way  oi  larger  than 
limitation  or  otherwise,  and  if  the  Court  can  see 
the  boundaries,  so  as  to  separate  the  good  from 
the  bad,  it  will  uphold  the  execution  pro  tanto. 

"  Where  an  act  is  done  in  execution  of  a  power,  though  the 
party  goes  beyond  the  power,  yet  if  you  can  sever  what  is  be- 
yond the  power  from  what  agrees  with  it  (as  for  instance  where 
the  appointment  is  made  subject  to  a  limitation  over,  and  the 
power  did  not  authorize  such  a  limitation),  you  may  reject  that 
part  of  the  instrument,  and  let  the  appointment  stand  for  the 
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rest ;  but  you  must  see  clearly  and  distinctly  what  tlie  person 
alleged  to  have  executed  the  power  had  in  view,  and  that  he 
applied  his  mind  in  such  a  way,  that  you  are  satisfied  that  if  he 
had  rightly  understood  the  extent  of  his  power,  he  would  so 
have  executed  it "  (per  Lord  Eedesdale,  2  S.  &  L.  332). 

A  lease  for  forty  years  under  a  power  to  lease  for  twenty-one 
years  has  accordingly  heen  held  good  for  twenty-one  years 
{Campbell  v.  Leach,  Amb.  740 ;  Alexander  v.  Alexander,  2 
Ves.  sen.  644).  And  if  the  like  power  were  exercised  by 
a  lease  for  twenty-one  years,  and  upon  the  determination 
of  that  estate  for  a  further  term,  it  would  be  good^ro  tanto. 
But  it  will  be  otherwise  if  the  execution  be  bad  ab  initio 
as  transgressing  the  essence  of  the  power — e.  g.,  if  under  a  power 
to  grant  leases  in  possession  for  twenty-one  years,  a  lease  in 
reversion  for  forty  years  be  granted,  it  will  fail  in  toto.  So,  too, 
a  lease  of  land  held  for  charitable  uses  is  absolutely  void,  if  it 
be  made  for  more  than  twenty-one  years  without  the  leave  of 
the  Charity  Commissioners  {Bishop  of  Bangor  v.  Parry,  1891, 
2  Q.  B.  277). 

A  power  to  charge  a  particular  sum,  as  7,000^.,  wiU.  be  duly 
executed  by  a  charge  of  a  larger  sum,  as  8,000/.,  and  the  excess 
only  will  be  void  (Sug.  Pow.  521,  citing  Parker  v.  Parker,  Gilb. 
Eq.  E.  168). 
What  is  a  25.  In  considering  what  is  a  sufficient  execution  in  respect  of 

tion  in  respect  the  estates  Or  interests  given  by  the  appointments,  it  is  not 
ffiven.  ™  ^^^^  always  easy  to  ascertain  from  the  decided  cases  whether  the 
Court  has  held  that  the  appoiutment  was  good  iu  fact,  or 
whether  it  has  held  it  good  in  equity,  in  the  sense  that,  though 
defective,  equity  would  aid  and  cure  the  defect.  The  dis- 
tinction may  be  important,  because  it  is  not  every  case  of 
defective  execution  that  is  aided  (see  Ch.  YII.,  post).  Cases 
where  such  a  question  arises  must  necessarily  be  those  only 
where  the  power  is  limited  ;  for  the  donee  of  a  general  power 
has  in  effect  absolute  dominion  over  the  property  subject  to  the 
power,  and  can  deal  with  it  by  means  of  his  power  as  fuUy  as 
if  he  were  seised  in  fee  or  absolutely  possessed  of  it ;  but  the 
donee  of  a  limited  power  has  a  duty  to  perform  towards  the 
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otjeots  of  his  power,  and  cannot  arrogate  to  himself  rights  of 
ownership  beyond  such  as  the  author  of  the  power  may  have 
given  him.  The  Court  has  given  effect  to  executions  of  powers 
in  many  instances  where  the  intention  to  execute  in  accordance 
with  the  spirit  of  the  power  has  been  clear,  although  at  law  they 
might  be  invalid ;  e.  g.,  a  limitation  to  the  use  of  such  of  the 
children  of  A.  as  he  should  appoint  would  be  well  executed  in 
equity  by  an  appointment  to  trustees  on  trust  for  such  children : 
but  such  an  appointment  would  be  void  at  law  ;  that  is  to  say, 
the  use  raised  by  virtue  of  the  power  must  necessarily  be  in 
some  of  the  persons  named,  and  the  legal  estate  would  not  be 
carried  to  the  trustee,  because  he  is  not  one  of  such  persons ; 
nor  to  the  children,  because  the  appointor  has  not  designated 
them  for  that  purpose.  But  in  such  a  case  the  appointment  is 
good  in  equity,  because  it  complies  with  the  purposes  of  the 
power,  which  is  that  the  children  shall  have  the  estate,  and  the 
interposition  of  a  trustee  is  mere  machinery ;  (see  2  Preston, 
Abstracts,  270).  It  has  been  held  that  uses  under  the  Statute 
of  Uses  can  only  arise  under  the  exact  circumstances  specified 
{Wright  V.  Wakeford,  4  Taunt.  213;  Newman  v.  Warner,  1  Sim. 
N.  S.  457)  ;  but  this  is  confined  to  the  legal  estate  raised  by  the 
statute.  A  more  liberal  construction  has  been  extended  to  the 
execution  of  powers  in  equity  ;  and  the  principle  acted  on  may 
be  stated  thus  : — 

Appointments  made  in  substantial  accordance 
with  the  expressed  purpose  of  the  power,  although 
not  strictly  in  accordance  therewith  modo  et  forma, 
are  good  appointments  in  equity. 

Thus  in  Thornton  v.  Bright  (2  M.  &  C.  230),  real  estate  was  Appointment 
settled  on  the  marriage  of  A.  to  the  use  of  himself  for  life,  with  tatel°hi  Tand 
remainder  to  the  use  of  the  children  of  the  marriage  for  such  *°  trustees, 
estates  and  in  such  shares  and  with  such  limitations  over  and 
charged  with  such  sums  for  the  benefit  of  such  children  and  in 
such  manner  and  form  as  A.  should  appoint;  personal  estate 
was  also  vested  in  the  trustees  of  the  settlement  on  similar 
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trusts.     A.  by  his  will  appointed  to  trustees  (not  the  trustees  of 

the  settlement)  on  certain  trusts  for  the  benefit  of  a  child  of  the 

marriage ;  this  was  held  valid  by  the  Vice-Chancellor  as  to  the 

personalty,  but  void  as  to  the  realty :  on  the  latter  point  he  was 

reversed,  and  the  appointment  was  held  good  as  to  both.     In 

Rent-charge    Heroey  V.  Hervey  (1  Atk.  561),  it  was  attempted  to  execute  a 
for  jointure.  j_     •   •    ,         i  •     •  i 

power  to  jointure  by  appomtmg  the  estate  to  trustees,  on  trust 

to  pay  an  annual  sum  to  the  wife.  Lord  Hardwicke  said  that 
a  power  to  jointure  was  a  power  to  create  a  legal  estate  (Co. 
Litt.  36  b.),  and  was  not  well  executed  by  creating  a  trust;  but 
he  considered  the  wife  entitled  to  her  jointiu'e  in  equity,  and 
decreed  accordingly. 

In  equity,  a  power  to  appoint  an  estate  authorizes  a  sale  and 
a  gift  of  the  produce  of  the  estate  [Crazier  v.  Crazier,  3  Dru.  & 
War.  371 ;  Churchman  v.  Harvey,  Amb.  339). 
Appointment        In  Kenwarthy  v.  Bate  (6  Yes.  793),  land  was  limited  to  the 
sale.  use  of  such  children  of  A.  as  he  should  appoint :  an  appoint- 

ment by  him  to  trustees  on  trust  to  sell  and  divide  the  produce 
among  the  children  was  held  to  be  substantially  a  good  appoint- 
ment. 

In  Fawler  v.  Cohn  (21  B.  360),  the  Master  of  the  EoUs  said: 
"  I  find  it  quite  settled  by  the  authorities  that  a  general  power 
of  disposition  (among  a  class)  of  the  whole  property  includes 
the  power  of  sale,  and  consequently  the  power  of  sale  is  in- 
cidental to  the  power  of  disposition  of  the  property  in  such 
manner  and  form,  although  the  original  will  does  not  expressly 
include  a  direct  power  of  sale";  (and  see  D'Abbadie  v.  JBizoin, 
5  I.  E.  Eq.  205 ;  Ee  Swinburne,  27  Ch.  D.  696). 
Power  to  A  power  to  charge  to  an  unlimited  amount  will  authorize  a 

like  appointment  (Lone/  v.  Lang,  5  Yes.  445). 

Execution,  by      And  a  power  to  appoint  for  such  estate  or  estates  in  such 

term  of  years,  parts,  shares  and  proportions,  and  in  such  manner  and  form  as 

charge'  ^he  appointor  should  think  fit,  has  been  held  to  authorize  an 

appointment  to  trustees  for  500  years,  on  trust  for  objects  of 

the  power  {Trallope  v.  Linton,  1  S.  &  S.  485).     So  a  power  to 

appoint  and  divide  land  enables  a  charge  of  money  on  the  land 

{Roberts  v.  Bwcwell,  Sug.  Pow.  930 ;  Thwaytesy. Lye,  2  Yern.  80), 


EXCESSIVE  EXECUTION.  321 

^  In  Eicketts  v.  Lofius  (4  Y.  &  C.  Ex.  519),  there  was  a  limita-  Kentoharg-e. 
tion  to  the  use  of  the  children  of  A.  for  such  estate  or  estates,  and 
m  such  parts,  shares  and  proportions,  manner  and  form  as  A. 
should  appoint ;  an  appointment  of  a  rent-charge  to  one  child, 
and  the  estate,  subject  thereto,  to  another  was  held  good. 

A  power  to  raise  a  sum  of  money  would  probably  be  held  to 
authorize  the  limitation  of  an  annuity  or  rent-charge  {Marnell  v. 
BMe,  4  Dow,  248).  And  in  Mmkerry  v.  Chinnenj  (LI.  & 
Gr.  at  p.  227),  Lord  St.  Leonards  says  that  such  a  power  might 
probably  be  exercised  by  a  lease  on  a  fine  ;  (and  see  Sug.  Prop. 
H.  of  L.  486;  and  Bennett  v.  Pans,  1  Bing.  N.  0.  388). 

A  power  to  appoint  the  fee  authorizes  the  appointment  of  any  Less  estate 
smaUer   interest  {Bovey  v.  Smith,  1  Vern.  84),  and  also  of  any  beTpSntel. 
legal  limitations  within  the  scope  of  the  power,  which  may  be 
served  out  of  the  fee  {Crozier  y.  Crazier,  3  Dr.  &  War.  353,  370). 

A  power  to  appoint  estates  to  be  purchased  with  money  to  Appointment 
arise  from  the  sale  of  other  settled  estates  is  well  exercised  by  an  °tead  o'/pm- 
appointment  operating  directly  on  the  original  estates  {Bullock  "^^^  f  ^^'^ 
V.  Fladgate,  1  V.  &  B.  471). 

A  power  to  an  executor  to  raise  500/.  of  the  testator's  estate.  To  raise 
accompanied  by  a  direction  to  see  debts  paid,  gave  a  power  of  '^°^^^' 
sale  for  those   purposes    {Wareliam  v.  Broivn,   2   Vern.   154; 
Bateman  v.  Bateman,  1  Atk.  421). 

A  power  to  appoint  a  sum  of  money,  or  to  charge  a  gross  sum  To  charge  a 
on  an  estate,  authorizes  the  appointment  of  interest  thereon  {Roe  Uteres™ ' 
V.  Pogson,  2  Madd.  457) ;  and  a  power  to  raise  a  fixed  sum  by 
mortgage  implies  a  power  to  raise  the  costs  of  the  mortgage  also 
{Armstrong  v.  Armstrong,  18  Eq.  541).  The  appointment,  how- 
ever, of  (say)  5,000/.,  part  of  a  sum  of  20,000/.,  does  not 
necessarily  carry  interest ;  the  rule  is,  that  if  the  appointment 
is  vested  and  the  sum  appointed  is  severed  from  the  residue,  it 
will  carry  interest  {Duiidas  v.  Wolfe  Murray,  1  H.  &  M.  425). 
But  if  the  sums  given  are  contingent  on  some  future  event,  no 
interest  is  payable  {Ootch  v.  Foster,  5  Eq.  311 ;  and  see  post, 
"  Powers  of  Charging  "). 

A  power  to  appoint  on  such  trusts  as  the  donee  pleases  in  favour  To  appoint  on 
of  a  class  gives  him  a  right  to  declare  a  trust  for  sale  and  to  ^"^    '^'^^  ^" 
1-.  Y 
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add  such  further  trusts  as  may  be  necessary  to  effectuate  his 
purpose,  including  therein  the  ordiaary  trustees'  receipt  clauses 
[Cotcx  V.  Foster,  1  J.  &  H.  30  ;  hut  as  to  the  receipt  clause,  see 
Cox  V.  Cox,  1  K.  &  J.  251).  This  clause  would  now  be  suppHed 
by  the  Conveyancing  Act  if  a  trust  or  a  power  of  sale  were 
found  in  the  instrument. 

In  a  case  where  lands  were  settled,  so  as  to  be  subject  to  the 
joiat  power  of  appointment  of  husband  and  wife  among  the 
children  of  the  marriage  for  such  estates  and  interests  and  in 
such  manner  as  they  should  think  fit,  and  in  default  the  estate 
was  to  be  held  in  trust  for  all  the  children  at  twenty- one  or 
marriage,  equally,  and  the  settlement  contained  a  power  of,  but 
no  trust  for,  sale ;  it  was  held  that  the  appointors  had  power  to 
convert  the  real  into  personal  estate  on  appointment  so  as  bind 
the  representatives  of  the  appointees  {Webb  v.  Sadler,  14  Eq. 
533  ;  8  Ch.  419). 

A  power  of  appointing  a  mixed  fund  of  real  and  personal 
property  to  a  class  is  well  exercised  by  an  appointment  of  the 
realty  to  one  member  of  the  class  and  the  personalty  to  another  : 
it  is  not  necessary  that  each  of  the  objects  should  have  a  part  of 
each  kind  of  property  appointed  to  him,  although  the  power  is 
non-exclusive  {Morgan  v.  Surman,  1  Taunt.  289). 

A  power  of  appointment  among  a  class  is  well  executed  by  an 
appointment  to  one  object  for  life,  with  remainder  to  the  other 
objects,  or  by  cross  gifts  from  one  to  another  {AlUmay  v.  Alloway, 
4  Dru.  &  War.  387 ;  Wikon  v.  Wilson,  21  B.  25) :  subject  to 
the  rules  against  perpetuity,  ante,  par.  2,  pp.  286  et  seq. 

A  power  of  appointment  among  children  is  well  executed  by 
an  appointment  to  one  for  life  with  power  to  dispose  of  the 
capital  by  deed  or  will :  for  this  in  effect  gives  the  whole  bene- 
ficial interest  and  does  not  transgress  any  rule  against  perpetuity 
{Bray  v.  Bree,  2  CI.  &  Fin.  453). 

And  a  Kke  appointment  to  an  object  of  the  power  for  life,  with 
a  power  of  disposition  by  wiU  only,  is  good,  if  such  object  was 
in  esse  at  the  time  of  the  creation  of  the  power  {Phipson  v.  Turner, 
9  Sim.  227).  Secus,  if  he  were  not  then  in  esse  {Wollaston  v. 
King,  8  Eq.  165). 
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An  appointment  to  an  object  for  her  separate  use  may  be  Separate  use. 
made  under  a  power  to  appoint  personalty  in  sucb  proportions  as 
the  donee  shall  direct  {Alexander  v.  Alexander,  2  Yes.  sen.  640 ; 
Diekmson  v  Mort,  8  Ha.  178 ;  Willis  v.  Kymer,  7  Ch.  D.  181) : 
but  an  appointment  to  a  married  woman's  husband  was  bad  even 
before  the  Married  Women's  Property  Act  (Sug.  Pow.  687) ; 
and  a  fortiori  since  that  Act.  As  to  restraint  on  anticipation, 
see  ante,  p.  295. 

A  power  given  to  a  married  woman  to  appoint  among  her  Power  to 
children,  "with  such  directions  or  regulations  for  maintenance,  ^ttc"™" 
education,  and  advancement,"  as  she  should  please,  was  held  im- 
properly executed  by  an  appointment  to  the  husband,  until  the 
youngest  child  attained  twenty-one,  in  or  towards  the  main- 
tenance and  education  of  all  her  children  {Lloyd  v.  Lloyd, 
26  B.  96).  The  ground  of  the  decision  was  that  the  appoint- 
ment was  practically  for  the  benefit  of  the  husband,  for  he  might 
claim  the  fimds,  whether  there  were  any  children  or  not  {Ham- 
mond v.  JSfeame,  1  Sw.  35  ;  and  see  Chester  v.  Chadwick,  13  Sim. 
102).  In  Re  Main  (15  W.  E.  216),  a  wife  had  power  under  her 
settlement  to  appoint  income  to  her  husband  so  long  as  he  con- 
tinued a  widower  with  a  proviso  that  he  was  to  employ  it  for  the 
maintenance  of  his  children ;  and  it  was  held  that  the  husband 
was  entitled  under  an  appointment  made  to  him,  although  there 
was  no  child. 

A  power  in  marriage  articles  to  husband  and  wife  to  alter  and  Power  to 
vary  the  provisions  of  the  articles  as  they  should  think  fit,  previous  y^ry  terms  of 

to  the  execution  of  the  settlement,  did  not  authorize  the  inser-  carnage 

articles. 
tion  in  the  settlement  of  a  power   enabling  the   husband  to 

jointure  a  future  wife  or  charge  portions  for  younger  children  of 

a  future  marriage  {D.  of  Bedford  v.  M.  of  Abercorn,  1  M.  &  0. 

312). 

In  Boper-Curzon  v.  Boper-Ctirzon  (11  Eq.  452),  a  power  in  a  Power  to 

marriage  settlement  to  advance  to  a  son  of  the  marriage  part  of 

the  trust  funds,  "for  placing  or  establishing  him  in  any  business, 

profession,  or  employment,  or  otherwise  for  his  advancement  or 

preferment  in  the  world,"  was  held  to  authorize  payment  of 

part  of  the  trust  fund  to  the  trustees  of  a  post-nuptial  settlement 

y2 
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made  by  a  son  in  favour  of  himself  and  his  wife  and  the  issue  of 
their  marriage,  neither  the  son  nor  his  wife  being  entitled  to  any 
property  producing  an  immediate  income,  and  the  son  being  en- 
gaged in  study,  preparatory  to  entering  the  legal  profession. 
And  as  to  a  daughter,  see  Lloyd  v.  Cocker,  27  B.  645. 

A  power  of  advancement  for  setting  up  the  children  of  the 
testator  in  business  will  not  authorize  the  advance  of  a  married 
daughter's  share  to  pay  her  husband's  debts:  but  when  the 
advance  was  made  for  the  purpose  of  setting  up  the  daughter  in 
a  farming  business,  the  husband  covenanting  that  the  business 
should  be  her  separate  property,  it  was  held  good  {Talbot  v. 
Marshfield,  3  Oh.  622).  But  in  Re  Kershaw  (6  Eq.  322),  under 
special  circumstances,  an  advance  under  a  similar  power  to  the 
husband  on  his  personal  security  for  the  purpose  of  setting  him 
up  in  trade  was  held  good.  In  Lowther  v.  Bentinck  (19  Eq.  166), 
a  power  to  apply  any  part  not  exceeding  half  of  a  fund  of 
which  L.  was  tenant  for  life  in  or  towards  his  preferment  or 
advancement  or  otherwise  for  his  benefit,  was  held  to  authorize 
the  payment  of  L's  debts,  the  interest  on  which  absorbed  nearly 
his  whole  income,  and  the  principal  of  which  he  was  unable  to 
pay  ;  (and see  Re  Aldridge,  55  L.  T.  554  (C.  A.)). 

It  has  been  held  that  money  advanced  to  an  infant  under  a 
power  of  advancement  cannot  be  recovered  back,  although  it  was 
advanced  for  a  particular  purpose,  e.g.,  the  purchase  of  a  com- 
mission, and  the  infant  has  afterwards  sold  the  commission  and 
appropriated  the  money  to  his  own  use  (Lawrie  v.  Bankes,  4  K. 
&  J.  142). 
Power  to  In  Messeena  v.  Carr  (9  Eq.  260),  a  power  to  trustees  at  their 

annuity.  discretion  to  purchase  an  annuity  for  A.  out  of  a  trust  fund,  was 

held  to  be  properly  exerciseable  by  giving  A.  the  whole  fund  or 
any  part  thereof.  And  an  unlimited  power  to  appoint  dividends 
has  been  held  to  authorize  an  appointment  of  the  capital  (Phillips 
V.  Brydon,  26  B.  77).  A  power  to  raise  a  given  sum  out  of  the 
rents  and  profits  of  an  estate  means  that  they  are  to  be  raised 
out  of  the  estate,  and  authorizes  a  sale  or  mortgage  for  the 
purpose  of  raising  them  {Metcalfe  v  Hutchinson,  1  Ch.  D.  591). 

Different  spe-      Although  it  has  been  decided  that  at  law,  where  a  freehold 

cies  of  estate. 
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interest  is  authorized  to  te  appointed,  a  different  species  of  estate 

cannot  be  created,  yet  in  equity  such  execution  will  be  good 

(Sug.  Pow.  411).     A  power  to  appoint  among  children,  in  such 

manner  and  proportions  as  A.  pleases,  authorizes  an  appointment 

of  capital  and  income  and  the  postponement  of  payment  of  the  Postponement 

capital  partly  until  the  majority  of  all  the  children  and  partly  °^  P^?"'^'''- 

until  the  death  or  marriage  of  one  of  them  ( Wilson  v.    Wilson, 

21  B.  25). 

26.  Where  the  donee  of  a  general  power  of  appointment  over  By  whom 
personalty,  whether  a  feme  covert  or  not,  executes  the  power  and  a™ to^b™*"^*^ 
appoints  an  executor,  the   executor  is  entitled  to  receive  the  carried  out. 
appointed  fund  {Re  Hosldn,  6  Oh.  D.  281),  and  can  give  a  valid  J^^^T.^"""™' 
discharge  for  it  {Hayes  v  Oailey,  14  Eq.  1).     And  inasmuch  as 
the  executor  may  require  the  fund  for  the  payment  of  debts, 
and  is  liable  for  duty  {Re  Cholrnondeley,  1  Or.  &  M.  149),  this  is 
obviously  just,  although  there  are  statements  to  the  contrary  in 
Re  FhilbrieJc,  34  L.  J.  Ch.  368 ;  13  W.  E.  570. 

"Where,  however,  the  power  is  limited,  it  appears  to  be  a  Under  limited 
question  of  construction  whether  the  power  authorizes  a  direc-  P°^'"^'- 
tion  to  transfer  the  fund  to  other  trustees.  An  appointment  of  a 
fund  standing  in  the  names  of  trustees  to  other  trustees  on  trust 
for  some  of  the  objects  may  be  a  good  equitable  execution  so 
far  as  the  interests  of  the  appointees  are  concerned;  but  the 
machinery  adopted  may  exceed  the  power.  The  appointees' 
beneficial  enjoyment  is  not  affected,  but  the  trustees  of  the 
original  settlement  will  not  get  a  good  discharge  in  such  a  case 
if  they  transfer  the  fund  to  the  new  trustees.  This  construction 
was  put  upon  the  power  in  Busk  v.  Aldam  (19  Eq.  16),  by 
Malins,  Y.  C,  where  he  held  an  appointment  to  trustees  for 
children  good  in  equity,  but  would  not  order  the  fund  to  be 
transferred  to  such  trustees.  The  trust  in  that  case  was  for  such 
one  or  more  of  the  issue  with  such  provisions  for  their  respective 
maintenance,  education,  and  advancement  at  such  time  or  times, 
and  in  such  shares,  and  charged  with  such  annual  sum  of  money, 
and  with  such  limitations  over  for  the  benefit  of  some  or  one  of 
them  on  such  conditions,  with  such  restrictions,  and  in  such 
manner  as  the  donee  should  appoint, 
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Von  Brockdorff  v.  Malcolm  (30  Ch.  D.  172),  is  to  the  same 
efEect :  and  although  the  judgment  of  North,  J.,  in  Scotney  v. 
Lomer  (29  Ch.  D.  535),  perhaps  exhihits  some  dissent  from 
Busk  V.  Aldam,  the  words  in  the  case  before  him,  "with  such 
trusts  for  the  benefit  of"  the  appointees,  may  have  been  held 
sufficient  to  authorize  the  nomination  of  new  trustees.  At  any 
rate,  the  Court  of  Appeal  in  Scotney  v.  Lomer  (31  Oh.  D.  380), 
by  no  means  dissented  from  Busk  y  Aldam :  and  it  is  submitted 
that  that  case  is  sound  in  principle.  A  settlor  or  testator  who 
vests  funds  in  trustees,  and  provides  machinery  for  filling  up 
vacancies  in  their  number,  may  well  be  taken  to  have  intended 
that  the  fund  shall  remain  in  the  custody  of  the  persons  to  whom 
he  has  entrusted  it,  until  some  beneficiary  absolutely  entitled  is 
ready  to  receive  it,  although  he  has  given  power  to  another  to 
say  who  that  beneficiary  shall  be :  he  may  well  trust  (say)  his 
daughter  to  select  which  of  her  children  shall  take  the  fund,  and 
yet  not  desire  her  to  nominate  the  trustees  who  are  to  hold  it. 
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1.  Executions  of  powers  which  are  invalid  at  law  by  reason 
of  their  failure  to  comply  with  all  the  requisites  of  the  power 
are  aided  in  equity  if  there  be  a  good  consideration :  the 
execution  is  not  held  actually  good  either  at  law  or  in  equity, 
but  the  Court  interferes  and  compels  the  person  entitled  in 
default  of  execution  to  make  good  the  defect  (Sug.  Pow.  532). 
Defective  executions  of  powers  and  defective  surrenders  of 
copyholds  depend  upon  the  same  principles.  The  Court  executes 
the  intention  of  the  settlor,  either  against  his  representatives  or 
the  person  taking  the  estate  in  default  of  a  valid  execution  of 
the  power  or  surrender  of  the  copyholds,  where  there  is  a  good 
consideration.  If  there  be  such  a  consideration,  the  party 
taking  the  estate  is  not  permitted  to  rely  upon  the  defect ;  but 
the  Court  will  effectuate  the  intention  of  the  settlor,  and, 
speaking  generally,  this  equity  is  enforced,  not   against  the 
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settlor  himself,  but  in  his  favour — that  is,  in  execution  of  his 
intention,  and  at  the  expense  of  a  third  party  ij)er  Lord  St. 
Leonards,  Ellis  v.  Nimmo,  LI.  &  Go.  348). 

It  is  therefore,  strictly  speaking,  inaccurate  to  say  that  a 

power  is  well  executed  in  equity,  although  not  at  law;  but 

equity  in  some  cases  supplies  the  defect,  and  thus  practically 

makes  the  execution  good. 

Difficult  to  Sir  W.  Grant,  in  Holmes  v.  Coghill  (7  Ves.  506),  says  that  it 

priMiplJfor     ^®  difficult  to  discover  a  sound  principle  for  the  authority  the 

the  aid  af-       Court  assumes  in  aiding  a  defective  execution  in  certain  cases. 

forded  by  the  .  .  .  . 

Court.  "If  the  intention  of  the  party  possessing  the  power  is  to  be 

regarded,  and  not  the  interest  of  the  party  to  be  affected  by  the 
execution,  that  intention  ought  to  be  executed  wherever  it  is 
manifested :  for  the  owner  of  the  estate  has  nothing  to  do  with 
the  purpose.  To  him  it  is  indifferent  whether  it  is  to  be  exer- 
cised for  a  creditor  or  a  volunteer.  But  if  the  interest  of  the 
party  to  be  affected  by  the  execution  is  to  be  regarded,  why  in 
any  case  exercise  the  power,  except  in  the  form  and  manner 
prescribed  ?  He  is  an  absolute  stranger  to  the  equity  between 
the  possessor  of  the  power  and  the  party  ia  whose  favour  it  is 
intended  to  be  executed.  As  against  the  debtor  it  is  right  that 
he  should  pay.  But  what  equity  is  there  for  the  creditor  to 
have  the  money  raised  out  of  the  estate  of  a  third  person  in  a 
ease  in  which  it  was  never  agreed  that  it  should  be  raised  ?  The 
owner  is  not  heard  to  say  that  it  wiU  be  a  grievous  burden  and 
of  no  merit  or  utility.  He  is  told  the  case  provided  for  exists : 
it  is  formally  right :  he  has  nothing  to  do  with  the  purpose. 
But  upon  a  defect  which  the  Court  is  called  upon  to  supply,  he 
is  not  permitted  to  retort  this  argument,  and  to  say,  it  is  not 
formally  right :  the  case  provided  for  does  not  exist :  and  he 
has  nothing  to  do  with  the  purpose.  In  the  sort  of  equity  upon 
this  subject  there  is  some  want  of  equality.  But  the  rule  is 
perfectly  settled ;  and  although  perhaps  with  some  violation  of 
principle,  with  no  practical  inconvenience."  It  makes  no 
difference  who  the  persons  entitled  in  default  of  appointment 
may  be,  whether  children  or  strangers ;  nor  whether  the  power 
is  general  or  special.     The  same  principle  applies  to  all  powers. 
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2.  The  rule  is  thus  stated  by  Lord  Alvanley : — 

Whenever  a  man  having  power  over  an  estate,  wien  equity 
■whether  ownership  or  not,  m  discharge  of  moral 
or  natural  obligations,  shows  an  intention  to 
execute  such  power,  the  Court  will  operate  upon 
the  conscience  of  the  heir  (or  of  the  persons 
entitled  in  default),  to  make  him  perfect  this 
intention  [Chapman  v.  Gibson,  3  Bro.  C.  C.  229; 
Lotvson  V.  Loivson,  ibid.  272 ;  Cotter  v.  Layer, 
2  P.  W.  623). 

To  the  granting  of  the  relief  it  is  only  necessary  that  the 
person  executing  the  power  defectively  should  have  ability  to 
raise  the  estate  if  the  power  had  been  properly  pursued,  and 
that  the  appointee  should  be  one  of  the  favoured  classes 
(Sug.  Pow.  536). 

If  the  intention  to  pass  the  property  subject  to  the  power  be  In  what 
clearly  established,  even  although  the  intention  to  dispose  of  it 
under  or  by  virtue  of  the  power  is  not  shown,  still  equity  will 
give  effect  to  the  disposition,  and  hold  that  the  property  passes 
under  the  power  {Carver  v.  Hic/iarck,  27  B.  488,  495). 

Where  the  intention  to  pass  the  property,  the  persons  to  be 
benefited,  and  the  amount  of  benefit  are  sufficiently  indicated, 
and  there  is  good  consideration,  there  is  enough  for  the  Court  to 
act  upon,  and  it  will  rectify  any  mere  informality  in  the  mode 
of  carrying  out  that  intention :  but  it  will  not  do  so  if  any  of 
these  be  wanting  {Garth  v.  Townsend,  7  Eq.  221 ;  Keimard  v. 
Kennard,  8  Ch.  227). 

It  makes  no  difference  that  the  donee  of  the  power  defectively  Although  the 
executed  is  a  married  woman  {BouxUy.  Dew,  1 Y.  &  C.  Ch.  345).  man-ied 
"  There  is  no  doubt  that  the  Court  will  aid  the  defective  exe-  '^o™''"- 
cution  of  a  power  in  favour  of  a  creditor  or  purchaser,  though 
the  donee  of  the  power  be  a  married  woman.     But  the  Court  in 
such  cases  must  be  satisfied  that  the  formalities  which  have  not 
been  observed  are  no  more  than  matters  of  form,  and  that  the 
donee  of  the  power  has  not  by  their  non-observance  been  de- 
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prived  of  any  of  the  protection  whicli  a  due  exercise  of  the 
power  would  have  afforded  her :  and  the  Court  looks  with  es- 
pecial jealousy  on  a  transaction  in  which  the  wife  may  have 
acted  under  the  influence  of  her  hushand"  {Thackwell  v. 
Gardiner,  5  De  Gr.  &  Sm.  58,  65 ;  Hopkins  v.  ITyall,  2  E.  & 
M.  86).  In  these  cases  no  aid  was  granted  against  the  married 
woman,  although  in  Thmkirell  v.  Gardiner  the  Hf e  interest  was 
held  hound  hy  a  deposit  and  memorandum. 

arf^eUeyed  ^-  Equity  relieves  only  against  defects  which  are  not 
against.  ^f  ^^  esscncc  of  the  power. 

Courts  of  equity  never  uphold  acts  which  will  defeat  what  the 
person  creating  the  power  has  declared,  by  expression  or  neces- 
sary implication,  to  he  a  material  part  of  his  intention  {Cooper  v. 
Martin,  3  Ch.  58).  It  is  still  competent  to  a  settlor  to  make 
the  nature  and  character  of  the  instrument,  by  which  the  power 
he  creates  is  to  be  executed,  of  the  essence  of  the  power,  without 
observing  which  no  execution  shall  be  valid  (ibid.). 

Equity  will  supply  defects  which  consist  in  the  want  of  some 
circumstance  required  in  the  manner  of  execution,  as  the  want 
of  a  seal  or  a  sufficient  number  of  witnesses  (see  now  22  &  23 
Yict.  c.  35) ;  or  where  the  exercise  has  been  by  codicil  before  the 
Wnis  Act,  attested  by  only  one  witness  (Morse  v.  Martin,  34  B. 
500).  (As  to  wills  since  the  Act,  see  1  Yict.  c.  26,  ss.  9,  10.) 
Or  by  will  instead  of  by  deed  (Sneed  v.  Sneed,  Ambl.  64).  But 
it  will  not  aid  defects  which  consist  in  the  omission  or  disregard 
of  an  essential  part  of  the  power. 

In  Cooper  v.  Martin  (3  Ch.  47),  the  proceeds  of  estates  de- 
vised by  A.  in  trust  for  sale  were  to  be  held  on  such  trusts  as 
A.'s  wife  should  by  deed,  sealed  and  delivered  before  their 
youngest  child  attained  twenty-five,  appoint,  and  in  default, 
over.  The  donee  appointed  to  all  her  children  equally  before 
the  period  expired,  reserving  a  power  of  revocation :  she  after- 
wards by  wUl,  executed  before  but  not  coming  into  operation 
until  after  the  youngest  child  attained  twenty-five,  appointed 
to  the  eldest  son.  The  execution  was  held  to  be  invalid,  and 
the  defect  to  be  of  such  a  nature  as  the  Court  would  not  aid. 


DEFECTIVE  EXECUTION.  331 

So,  too,  a  covenant  or  agreement  for  renewal,  or  to  grant  a  Power  of  leas- 

1  ■'  i;ii  c  c  1        •         •  •        ing  impro- 

lease  ni/iifiiro,  by  the  donee  of  a  power  of  leasing  m  possession  perlyexeouted 

will  not  be  aided  after  the  donee's  death,  so  as  to  bind  tbe  re-  a°ainst\e- 

maindermen.     In  Sanicff  v.  TieMng  (2  S.  &  L.  549,  559),  the  mainderman. 

donee  of  a  power  of  leasing  for  twenty-one  years  in  possession 

at  a  rack  rent  made  a  lease,  and  thereby  covenanted  to  renew 

for  twenty-one  years  when  applied  to :  this  lease  was  surrendered, 

and  an  agreement  endorsed  thereon  afterwards  by  the  lessor  to 

grant  a  fresh  lease  at  any  time  the  lessee  should  demand  the 

same  at  a  smaller  rent.     This  was  held  bad,  as  being  a  fraud  on 

the  power,  and  not  a  mere  defective  execution  which  the  Court 

would  aid :  the  lessee  offered  to  take  a  lease  for  twenty-one 

years  if  the  lessor  should  so  long  live  :  but  the  Court  refused 

that  also.     But  it  is  doubtful  whether  the  contract  should  not 

have  been  enforced  so  far  as  the  lessor  could  legally  execute  the 

power  {Dt/as  v.  Cruise,  2  J.  &  L.  460  ;  Gas  Li(j/it  Co.  v.  Towse,  35 

Ch.  D.  519).     In  Salldt  to  Martin  (24  Ch.  D.  624),  trustees 

with  power  to  grant  building  leases  granted  a  lease  without  any 

covenant  to  build  :  this  was  held  to  be  an  essential,  not  merely 

a  formal,  defect. 

An  order  of  the  Court  in  a  suit  properly  constituted  brings  Effect  of  or- 
all  the  parties  before  it ;  and  accordingly  ia  Kciinan  v.  jlfurphi/  ^  ' 

(6  L.  E.  Ir.  108  ;  8  ib.  285),  where  a  lease  was  authorized  by 
tbe  Court,  but  the  tenant  for  Hfe  did  not  execute  it,  it  was  held 
that  the  remainderman  was  bound  by  the  order,  and  that  the 
Statute  of  Frauds  had  no  application  {Attorney-General  v.  Bay, 
1  Ves.  sen.  218). 

In  an  unreported  case  Ex  parte  East  London  Railway  Com- 
pany (6  Dec,  1873,  before  James  and  MeUish,  L.  JJ.),  a 
tenant  for  life,  with  the  statutory  power  of  leasing  under  19  & 
20  Vict.  0.  120  (/.  e.,  for  twenty-one  years  in  possession),  agreed 
in  writing  to  grant  a  lease  for  seven  years,  renewable  at  the  ex- 
piration thereof  for  another  seven.  This  agreement  was  carried 
into  effect  by  a  lease  for  seven  years  which  contained  no  cove- 
nant for  renewal,  and  during  the  continuance  of  this  term  the 
lessor  died.  The  lessee,  on  his  land  being  taken  by  the  railway 
company  under  the  Lands  Clauses  Act,  claimed  compensation 
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in  respect  of  a  fourteen  years  term.  V.-O.  Malins  considered 
the  claim  to  be  made  out.  The  Lords  Justices  reversed  his  de- 
cision, holding  that  the  lease  was  the  expression  of  the  intention 
of  the  parties,  and  that  the  agreement,  if  it  were  stQl  existing, 
was  not  in  accordance  with  the  terms  of  the  power,  and  could 
not  be  aided,  as  the  defect  was  essential. 

In  the  last  case  the  term  in  possession  and  the  term  in  reversion 
would  have  been  within  the  power ;  but  the  Court  thought  it 
bad  notwithstanding  ;  and  to  the  same  effect  was  Doe  v.  Lady 
Cavan  (5  T.  E.  567),  where  a  lease  had  been  granted  under  a 
leasing  power,  and  a  further  term  was  granted  under  the  same 
power  to  the  same  lessee  :  the  two  terms  together  did  not  exceed 
the  number  of  years  for  which  leases  were  authorized  to  be  made. 
The  case  was  decided  on  another  ground:  but  the  Judges 
thought  this  objection  fatal  (Sug.  Pow.  763). 
Unusual  In  Medivin  v.  Sandhani  (3  Sw.  685),  the   Court  refused  to 

covenants.  •j.j^j.-ji  •         ^  •  ^  i  i.  •    ± 

interfere  to  aid  a  lease  m  which  unusual  covenants  were  intro- 
duced, which  purported  to  have  been  granted  in  execution  of  a 
power  to  grant  leases  containing  the  usual  covenants. 

In  Lawrensoii  v.  Butler  (1  S.  &  L.  13),  a  tenant  for  life  had 

power  to  lease  with  consent :  he  agreed  to  grant  a  lease,  without 

having  obtained  the  consent.     The  Court  refused  to  aid. 

Power  to  be         A  power  to  be  executed  by  will  cannot  be  executed  by  deed, 

wm  caDnof  be  ^'^^  equity  will  not  relieve,  if  the  attempt  is  made.     The  creator 

executed  by     ^f  j^^  power  did  not  intend  that  it  should  be  so  executed  :  he 

intended  it  to  be  by  will,  or  not  at  all ;  and  it  is  impossible  to 

hold  that  the  execution  of  an  instrument  or  deed,  which,  if  it 

availed  to  any  purpose,  must  avail  to  the  destruction  of  that 

power  the  testator  meant  to  remain  capable  of  execution  to  the 

moment  of  the  donee's  death,  can  be  considered  in  equity  an 

attempt  in  or  towards  the  execution  of  the  power  {Reid  v.  Sher- 

gold,  10  Ves.  370,  380  ;  and  see  Re  Wakh,  1  L.  E.  Ir.  320). 

And  of  course  a  court  of  equity  will  not  aid  a  defective  execution 

of  a  power  which,  if  effective,  would  be  a  fraud  on  the  power 

Equity  wiU      (i2e  JGrMW),  25  Ch.  D.  373,  382).     Nor  will  equity  interfere  to 

breactof         Set  up  an  execution  which  would  be   a  breach  of  trust.     In 

*™^*-  Mortlock  V.  BuUer  (10  Ves.  292,  317),  trustees  with  a  power  of 
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sale  entered  into  a  contract  for  sale  without  the  necessary 
authority;  specific  performance  was  refused,  and  the  Court 
declined  to  aid  the  contract  as  a  defective  execution  of  the  power. 
It  might  happen  that  after  the  trustees  in  such  a  case  had  entered 
into  a  due  contract,  binding  all  parties,  circumstances  might 
arise  that  might  prevent  them  from  carrying  it  into  execution. 
In  such  a  case,  although  the  power  might  be  gone,  the  contract 
would  be  made  good  in  equity  by  the  persons  who  had  got  an 
interest  in  the  estate  by  the  effect  of  that  interest  (p.  315)  ;  that 
is,  the  Court  would  aid  the  execution,  and  compel  the  persons 
legally  seised  to  complete  the  legal  title  ;  (and  see  Ord  v.  Noel, 
5  Madd.  438). 

On  the  same  principle,  where  trustees  had  a  power  to  grant 
new  leases  on  the  expiration  or  surrender  of  existing  leases, 
"determinable  on  the  decease  of  three  lives  to  be  named  in 
every  such  new  lease,  but  not  for  more  Hves  at  one  and  the 
same  time" ;  and  they  demised  to  A.  B.  for  ninety-nine  years  if 
three  persons  should  so  long  live,  and  thereby  covenanted  to  put 
in  another  life  on  certain  conditions  if  any  of  the  three  should 
die :  it  was  held  to  be  a  breach  of  trust,  and  the  Court  would 
not  interfere  to  aid  its  performance  (Bellrmr/er  v.  Blagmve,  1 
De  G.  &  Sm.  63). 

4.  The  Court  will   not   aid  the   non-execution   of   a  Non-exeou- 
power:   unless  such  non-execution  has  been  pro-  *^°'^°°*^"^^'^ 
cured  by  fraud  (^semble). 

It  is  against  the  nature  of  a  power,  which  is  left  to  the  free 
will  and  election  of  the  party  whether  to  execute  it  or  not,  to 
aid  its  non-execution  {Toilet  v.  Toilet,  2  P.  W.  490 ;  Holmes  v. 
Coghill,  12  Ves.  206).  Non-execution  of  a  power  is  where 
nothing  is  done :  defective  execution  is  where  there  has  been  an 
intention  to  execute  sufficiently  declared ;  but  the  act  declaring 
the  intention  is  not  an  execution  in  the  form  prescribed  [Shannon 
V.  Bradstreet,  1  Sch.  &  L.  52). 

The  Court,  therefore,  will  not  uphold  as  a  valid  execution  an 
imperfect  contract  for  sale  even  in  favour  of  a  purchaser  for 
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valuable  consideration — e.g.,  a  mere  parol  contract  for  the  sale 
of  lands,  the  only  evidence  of  which  is  to  be  deduced  from  the 
conduct  of  the  parties ;  except  on  the  ground  that  it  would  be  a 
fraud  on  the  part  of  the  person  who  might  insist  on  the  Statute 
of  Frauds,  to  insist  upon  it;  and  this  would  not  apply  to 
remaindermen  {Morgan  v.  Milman,  3  D.  M.  &  Gr.  24 ;  Blore  v. 
Sutton,  3  Mer.  237) ;  unless  such  remainderman  has  lain  by  and 
allowed  money  to  be  expended  on  the  faith  of  the  validity  of 
the  execution  {Stiles  v.  Cotoper,  3  Atk.  692). 
Although  due      The  Court  will  not  supply  execution  on  the  ground  that  the 

to  accident.  rr  j  ^  o   ^ 

donee  has  been  prevented  by  accident  from  executing  the  power. 
In  Buckell  v.  Bknkhorn  (5  Ha.  131,  142),  V.-O.  Wigram 
says :  "  If  the  argument  m'ged  before  me  in  this  case  be  once 
admitted,  it  seems  impossible  to  stop  short  of  the  conclusion 
that  the  donee  of  a  power  should  iu  all  cases  be  liberated  from 
its  restraint,  whenever  he  bona  fide  intended  to  execute  the 
power,  but  could  not  at  a  given  moment  ascertain  what  those 
restraints  were,  and  death  or  accident  prevented  his  compliance." 
And  the  Court  wUl  not  hold  an  execution  to  be  intended 
because  the  donee  was  under  a  mistaken  apprehension  that  by 
leaving  the  power  unexecuted,  certain  persons  whom  he  desired 
to  benefit  would  take;  the  expressed  intention  being  not  to 
make  any  appointment  {Langslow  v.  Lcmgslow,  21  B.  553). 
But  execution  But  if  a  person  be  fraudulently  prevented  from  doing  an  act, 
pUed  if  it  was  the  Court  Will  consider  it  as  if  that  act  had  been  done  {qu.).  Lord 
bZTSLm).  Eldon  (1  J.  &  W.  96)  states  that  in  Luttrelly.  Olmim  (11  Ves. 
638),  Lord  Waltham,  a  tenant  in  tail,  having  been  fraudulently 
prevented  from  suffering  a  recovery,  the  estate  was  treated  as  if 
the  recovery  had  been  suffered,  though  in  favour  of  a  volunteer, 
and  against  one  not  a  party  to  the  fraud.  Yet  in  the  case 
before  him  {Middleton  v.  Middkton,  1  J.  &  "W.  94)  he  refused  to 
grant  an  iajunction  to  restrain  a  husband  from  preventing  his 
wife's  solicitor  from  having  access  to  her  with  a  deed  of  appoint- 
ment :  and  he  said,  "  Suppose  the  lady  should  die  without 
executing  the  deed,  would  it  be  possible  for  the  Court  to  con- 
sider it  done,  when  it  does  not  appear  that  she  gave  iastructions 
for  it?"    (but    she  did    give    such    instructions,    see  p.   98). 
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"  Wheresoever  a  man  doth  endeavour  to  inform  himself  of  the 
ciroumstanees  of  his  own  power  and  condition  in  order  to  revoke 
such  a  settlement,  where  he  has  a  power  to  do  so,  and  is  hindered 
from  coming  at  the  knowledge  of  them,  and  especially  by  that 
person  whose  interest  it  is  to  prevent  a  revocation,  he  ought  to 
be  relieved  in  such  a  case,  for  it  is  against  good  conscience  that 
any  man  should  profit  by  such  subtile,  sinister  practices" 
{Bath  and  Mou nf ague's  case,  3  Ch.  Oa.  at  p.  84 ;  and  see  ibid. 
108,  122). 

In  Vane  v.  Flefeker  (1  P.  W.  352,  355),  the  Court  would  not 
supply  a  surrender  of  copyholds  against  the  heir,  although  it 
was  urged  that  the  testator,  had  done  all  in  his  power  to 
surrender,  and  had  made  a  letter  of  attorney  to  J.  S.  for  that 
purpose,  but  the  steward  refused  to  accept  it.  The  Court 
thought  this  a  lucky  accident  in  favour  of  the  heir,  which 
equity  ought  not  to  deprive  him  of.  "  But  if  the  heir-at-law 
had  himself  done  anything  to  have  prevented  the  acceptance  of 
the  surrender,  that  had  been  material." 

5.  Equity  aids  the  defective  execution  of  a  power  in  Persons  in 
favour  of  (a)  purchasers  for  vahie ;  (b)  creditors ;  equity  inter- 
(c)  charities ;  (d)  persons  for  whom  the  appointor 
is  under  a  natural  or  moral  obligation  to  provide, 
unless  he  is  under  an  equal  obligation  to  provide 
for  persons  entitled  in  default  of  appointment,  and 
they  are  unprovided  for. 

The  character  of  purchaser,  wife,  creditor,  child,  must  be 
borne  by  the  party  claiming  relief  in  relation  to  the  donee  of 
the  power,  and  not  to  the  person  creating  the  power  (Sug.  Pow. 
537 ;  but  see  contra,  Wilkes  v.  Holmes,  9  Mod.  485).  And  there 
is  a  distinction  between  persons  claiming  for  meritorious  and  for 
valuable  consideration;  and  good  consideration  is  (semhle)  in- 
cluded in  "  valuable."  The  supplying  the  execution  of  a  power 
which  is  defective,  and  the  supplying  a  surrender  of  copyholds, 
go  hand  in  hand ;  wherever  the  Court  will  supply  the  surrender, 
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it  will  supply  the  defective  execution  {Chapman  v.  Cfibson,  3 
Bro.  C.  0.  229,  231 ;  Saijer  v.  Sayer,  7  Ha.  387) ;  and  it  has 
been  held  that  the  Court  would  not  supply  a  surrender,  where 
the  settlement  contained  a  covenant  to  surrender  copyholds  for 
the  benefit  of  the  settlor's  daughters  {Jefferys  v.  Jefferys,  Or.  & 
Ph.  138). 

It  is  otherwise  if  the  appointees  or  covenantees  be  purchasers 
for  valuable  consideration.  When  a  person  enters  into  a  contract 
for  the  execution  of  a  power  for  valuable  consideration,  but  does 
not  carry  it  into  effect  and  exercise  the  power,  the  Court  will 
supply  the  defect. 

In  Ee  JDykes'  Estate  (7  Eq.  337),  lands  stood  limited  to  such 
uses  as  D.  should  by  deed  appoint,  and  subject  thereto  to  the 
use  of  D.  and  the  heirs  of  his  body,  with  remainders  over.  D. 
was  absolutely  entitled  to  other  lands.  A  railway  company 
required  part  of  the  settled  and  part  of  the  other  estates.  By 
agreement  not  under  seal,  after  reciting  that  D.  was  owner  of 
lands,  part  of  which  (specified  in  the  schedule  thereto)  was 
required  by  the  company,  and  the  purchase-money  and  compen- 
sation to  be  paid  to  D.  had  not  been  ascertained,  and  that  it  had 
been  agreed  to  refer  these  matters  to  arbitration,  the  parties 
thereto  bound  themselves  to  abide  by  such  arbitration.  The 
schedule  comprised  all  the  land  required  by  the  company  without 
distinction  of  title,  and  a  single  sum  was  awarded  as  the  pur- 
chase-money. Before  the  execution  of  any  conveyance  J),  died. 
The  Master  of  the  Rolls  held  that  the  contract  operated  as  an 
execution  of  the  power  in  equity. 

But  equity  will  not  aid,  if  there  be  no  valid  and  binding 
contract  {Morgan  v.  Mihnan,  3  D.  M.  &  Gr.  24). 

If  the  donee  of  a  testamentary  power  of  appointment  among 
children  covenant  on  the  marriage  of  one  of  them  to  execute  his 
power  in  his  favour,  and  die  without  doing  so,  the  covenant 
will  operate  as  a  defective  execution,  or  will  at  any  rate  be 
satisfied  by  leaving  the  money  to  devolve  as  unappointed 
{ThacA-er  v.  Key,  8  Eq.  408)  ;  and  see  post,  p.  408. 

6.  («)  The  Court  interferes  in  favour  of  purchasers,  because  it 
is  unjust  not  to  give  them  the  benefit  of  their  contracts.    In  order 
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to  constitute  a  purchaser  in  whose  favour  a  defective  execution 
of  a  power  can  he  aided,  there  must  he  consideration,  and  an  in- 
tention to  purchase  either  proved  or  presumed  {Sergison  v.  Seaky, 
2  Atk.  412).  In  ffughes  v.  Wells  (9  Ha.  749,  769),  it  was  held 
that  the  expenditure  hy  a  hushand  of  his  wife's  money  in  the 
maintenance  of  their  joint  establishment  did  not  furnish  any  con- 
sideration to  the  wife,  and  assuming  that  a  transfer  hy  a  husband 
of  his  wife's  legacy  into  her  name  and  the  carrying  the  income 
of  it  to  her  account  might  amount  to  consideration,  it  certainly 
did  not  prove  any  intention  to  purchase. 

It  makes  no  difference  whether  the  purchasers  be  purchasers 
of  the  entirety  or  of  part  only.  The  defective  execution  wUl  be 
aided  pro  tan  to,  if  necessary — e.g.,  the  want  of  a  surrender  of 
copyholds  was  supplied  in  favour  of  a  mortgagee  in  Jennings  v.  Mortgagee. 
Moore  (2  Vern.  609) ;  and  in  Doji'e// v.  Dew  (1  Y.  &  0.  Ch.  345)  it 
was  held  that  an  agreement  to  grant  a  lease  entered  into  a  short  Lessee. 
time  before  the  expiration  of  the  existing  lease  by  the  donee  of 
a  power  of  leasing  in  possession  only  might  under  certain  cir- 
cumstances be  aided  in  equity. 

In  Long  v.  Ranldn  (Sug.  Pow.  900),  C.  J.  Abbott  says:  "A 
lessee  is  in  law  and  reason  considered  as  a  purchaser,  even  if  he 
takes  at  the  best  rent  the  land  be  worth  at  the  time,  because  he 
forms  his  engagements  and  regulates  his  affairs  upon  the  faith 
of  his  lease,  and  often  expends  his  money  in  the  improvement 
of  the  land,  in  confidence  that  he  shall  reap  the  benefit  of  his 
expenditure  by  the  enjoyment  of  his  term."  And  a  person  to 
whom  the  donee  of  a  power  of  leasing  had  agreed  to  grant  a  lease, 
might  be  aided,  although  the  term  had  not  commenced  (if  that 
were  not  contrary  to  the  power),  and  although  he  had  therefore 
been  put  to  no  expense,  for  his  equity  depends  not  on  part  per- 
formance, but  on  his  contract. 

Campbell  v.  Leach  (Ambl.  740)  was  the  stronger  case  of  a 
lessee  who  had  been  let  into  possession  under  a  defectively 
executed  lease,  and  had  on  the  faith  of  such  lease  expended 
large  sums.  But  the  mere  relation  of  landlord  and  tenant 
makes  the  tenant  a  purchaser  for  valuable  consideration  to  the 
extent  of  his  lease,  and  he  has  all  the  advantages  of  such  pur- 
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ohaser ;  and  every  circuinstance  which  would  avail  a  purchaser 
in  fee  simple  as  a  purchaser  for  valuable  consideration  would 
equally  avail  a  lessee  for  years  to  the  extent  of  his  term  (j>e7- 
Y.-C.  Malias,  Re  King,  16  Eq.  525) .  This  seems,  however,  to  have 
been  doubted  in  Ireland  {Donnellr,  Church,  4  Ir.  Eq.  E.  630). 

Creditors.  7.  (b)  Where  a  testator  shows  an  intention  to  provide  for  the 

payment  of  his  debts,  the  Court  wUl  supply  a  defective  execu- 
tion {Chapman  v.  Gibson,  3  Bro.  C.  0.  229). 

"This  is  not  to  be  confounded  with  the  case  of  the  heirs 
being  disinherited  by  a  will  not  duly  executed :  there  is  no  will 
at  all :  the  Court  cannot  see  that  there  is  such  an  instrument ; 
but  wherever  there  is  such  a  power  it  has  been  executed  "  (ibid). 
The  testator  in  that  case  had  devised  all  his  estate,  having  only 
copyholds  not  surrendered  to  the  use  of  his  will. 

A  limited  power  of  appointment  among  a  class  cannot  of 
course  form  part  of  the  appointor's  assets,  whether  he  execute 

Property         his  power  or  not.     But  both  real  and  personal  estate  over  which 

•when  actually  i  -,  i>.ij.i  i.     j! 

appoiuted        ^  ^^^^  has  a  general  power  oi  appomtment  becomes  assets  tor 
becomes  assets  ^jjg  payment  of  his  debts,  if  the  power  has  been  validly  exer- 

tor  payment  ^   •'  '  r  •/ 

of  debts.  cised  in  favour  of  volunteers  {Fleming  v.  Buchanan,  3  D.  M.  &  Gr. 

976 ;  Jenney  v.  Andrews,  6  Madd.  264 ;  Williams  v.  Lomas, 
16  B.  1).  The  donee  of  the  power  having  by  his  appointment 
displaced  the  title  of  those  taking  estates  subject  to  the  power, 
and  so  rendered  the  property  his  own  absolutely,  the  Cotirt 
treats  it  in  like  manner,  follows  this  out  to  all  its  legitimate 
consequences,  and  treats  his  rights  acquired  under  a  general 
power  as  equivalent  to  absolute  ownership  {per  V.-C.  Wood, 
2  K.  &  J.  681).  As  to  this,  and  as  to  the  question  of  the 
liability  of  estates  appointed  by  married  women  to  the  payment 
of  their  general  engagements,  see  ante,  p.  256  et  seq. 

But  the  appointed  property  is  the  last  to  be  applied  in  ad- 
ministering the  appointor's  estate,  and  is  only  used  so  far  as  is 
necessary  to  supply  the  deficiencies  left  by  the  other  assets  {Silk 
V.  Prime,  2  W.  &  T.  L.  C).  And,  as  before  stated,  unless 
the  power  is  executed,  the  property  subject  to  it  cannot  be  made 
assets :  equity  cannot  supply  non-execution  {Holmes  v.  Coghill, 
7  Yes.  499). 
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And  the  equity  of  a  purchaser  from  a  party  taking  under  a  Purchaser  has 
voluntary  deed  of  appointment  is  preferred  to  that  of  general  than  creditor. 
creditors  having  no  specific  charge  [George  v.  Milbanke,  9  Yes. 
190).  The  purchaser  who  pays  a  consideration  to  the  voluntary 
appointee  may  constructively  be  held  to  be  in  the  same  situation 
as  if  he  had  in  the  first  instance  paid  it  to  him  by  whom  the 
power  was  executed  [Dauheny  v.  Cocliburn,  1  Mer.  626,  638). 

But  this  does  not  apply  to  purchasers  of  shares  appointed  by  Exception  in 
will :  they  are  in  the  same  position  ~as  purchasers  for  value  of  a  mentary*ap-^" 
legacy  (as  to  which,  see  Be  Knapman,  18  Oh.  D.  300 ;  Boering  poi^tments. 
V.  Doering,  42  Ch.  D.  203),  and  are  subject  to  the  same  equities 
in  respect  thereof  as  the  vendor :  and  therefore  must  refund  it 
if  necessary  for  the  payment  of  debts  {Jennings  v.  Bond,  2  J.  &  L. 
720  ;  see,  too,  Morris  v.  Livie,  1  T.  &  C.  C.  C.  380 ;  and  as  to 
legal   devises,   Egbert   v.    Butter,  21    Eeav.    560;    and  Fox  v. 
Buckley,  3  Ch.  D.  511). 

Nor  can  creditors  claim  to  have  the  defective  execution  of  a  Creditors 
power  supplied  in  their  favour,  when  the  appointee  is  a  volunteer,  appointmCTits 
and  therefore  would  not  be  himself  aided.  This  does  not  appear  aidld'^"*^^''^ 
to  have  been  expressly  decided,  and  in  Holmes  v.  Coghill  (12  Ves. 
206),  Lord  Eldon  seems  to  think  it  might  be  done.  But  Lord 
St.  Leonards  (Pow.  540-1)  considers  that  the  limits  of  the  law 
on  this  head  are  contained  in  the  decided  cases.  "Where  the 
fund  is  effectually  given  to  a  stranger,  equity  considers  him  a 
trustee  of  it  for  the  creditors,  and  the  remainderman  has  no 
ground  of  complaint,  because  the  power  is  legally  executed. 
Where  a  defect  is  supplied  for  the  appointee,  the  relief  has  at 
least  the  merit  of  effectuating  the  intention  of  the  person  executing 
the  power,  although  at  the  expense  of  the  remainderman ;  but  if 
this  relief  should  be  afforded  in  favour  of  creditors  where  the 
fimd  is  not  given  to  them,  the  same  hardship  would  be  imposed 
on  the  remainderman,  and  at  the  same  time  the  intention  of  the 
donee  of  the  power  would  be  defeated.  Upon  this  head  of  equity 
it  is  clearly  established  that  the  interests  of  the  remainderman 
shall  only  be  sacrificed  to  the  intention  of  the  donee  of  the  power 
expressed  in  favour  of  a  person  from  whom  a  valuable  considera- 
tion moved,  or  in  whose  person  a  good  consideration  existed. 

z2 
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The  first  point  to  be  established  is  the  intention  of  the  person 
executing  the  power,  which  in  this  case  is  not  merely  wanting, 
but  his  intention  expressly  was  that  his  creditors  should  not  have 
the  fund.  The  common  equity  in  favour  of  creditors,  where  the 
fund  is  given  to  others,  does  not  arise  until  the  power  is  legally 
executed." 

The  usual  rules  as  to  purchasers  for  valuable  consideration 
without  notice  apply  to  persons  taking  estates  by  means  of  the 
execution  of  powers  as  well  as  by  ordinary  conveyances.  If 
therefore  a  power  be  executed  in  such  a  manner  as  not  to  be 
valid  at  law  in  favour  of  A.,  and  be  afterwards  validly  executed 
in  favour  of  B.,  B.'s  title  will  prevail  if  he  had  no  notice  of  A.'s 
claim,  for  he  will  have  got  the  legal  estate  and  an  equal  equity. 
But  this  does  not  apply  to  persons  who  take  subject  to  and  in 
default  of  appointment :  in  most  cases  they  are  purchasers,  yet 
equity  sets  up  defective  executions  to  their  detriment,  because 
they  take  subject  to  the  power. 

8.  (c)  A  power  well  exercised  in  all  other  respects  will,  in 
favour  of  charities,  be  deemed  to  be  an  effective  execution  of  the 
power,  although  the  form  in  which  the  power  has  been  exercised 
has  not  conformed  to  the  requisitions  imposed  by  the  instru- 
ment creating  or  giving  the  power  {limes  v.  Sayer,  3  Mac.  &  Gr. 
620). 

In  Attorney-General  v.  Burdet  (2  Vem.  755),  it  was  held  that 
an  appointment  by  a  tenant  in  tail  to  a  charity  should  bind 
the  remainderman,  and  it  was  said  that  the  Statute  of  Charit- 
able Uses  (43  Eliz.  c.  4)  supplies  all  defects  where  the  donor  is 
of  capacity  to  dispose,  and  hath  such  an  estate  as  is  in  any  way 
disposable  by  him,  whether  by  fine  or  common  recovery. 

Mr.  Tudor  (Charitable  Trusts,  2nd  ed.  37)  says  that  a  most 
liberal  construction  was  put  on  this  statute  by  the  Courts,  upon 
the  groimd  that  the  legislature  was  supposed  to  have  intended 
thereby  to  cure  all  defects  and  omissions  in  point  of  form  in 
instruments  by  which  property  was  given  to  charitable  purposes. 
The  Statute  of  Mortmain  (9  Geo.  2,  c.  36)  did  not  repeal  this 
Act ;  but  appointments  to  charitable  uses  were  required  to 
conform  to  the  directions  contained  in  it  (Sug.  Pow.  208).    But 
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the  Aot  is  now  repealed  by  the  Mortmain  Act,  1888,  51  &  52 
Vict.  c.  42  s.  13. 

9.  (d)  Equity  wiL.  interpose  in  favour  of  persons  for  whom  Persons 

J  r  .  T    .        7  7  .         /  claiming  for 

there  is  a  natural  obligation  to  make  provision  (Chapman  v.  meritorious 
Gibson,  3  Bro.  C.  C.  229).  consideration. 

In  aiding  the  defective  execution  of  a  power,  either  for  a  wife 
or  child,  its  being  intended  for  a  provision,  whether  voluntary 
or  not,  will  entitle  the  Court  to  carry  it  into  execution  (Serve;/ 
V.  mrrcij,  1  Atk.  567). 

The  Court  will  not  inquire  iato  the  quantum  of  the  provision :  Quantum  of 
it  is  suiEcient  that  the  testator  is  acting  in  discharge  of  moral 
or  natural  obligations,  and  it  is  very  difficidt  for  the  Court  to 
enter  into  such  an  inquiry :  the  father  must  be  the  best  judge 
(3  Bro.  C.  C.  230).  It  has  been  said  that  a  wife  or  child  apply- 
ing for  aid  in  the  defective  execution  of  a  power  must  be  wholly 
improvided  for.  But  this  is  not  the  right  rule,  for  by  the 
invariable  and  proper  rule  the  Court  considers  the  husband  or 
father  the  proper  judge  of  what  is  a  reasonable  provision  (per 
Lord  Hardwicke  in  Servey  v.  Hervey,  1  Atk.  668). 

Thus,  a  surrender  of  copyholds  has  been  supplied  in  favour 
of  a  wife,  although  she  had  other  provision  (Smith  v.  Baker, 
1  Atk.  385) ;  and  although  her  interest  was  only  limited  and 
the  surrender  could  not  be  supplied  in  favour  of  those  in 
remainder  (Marston  v.  Goican,  3  Bro.  C.  C.  170),  and  a  defec- 
tive execution  has  been  aided  in  her  favour  (Toilet  v.  Toilet,  2 
P.  W.  489). 

A  defective  execution  has  been  aided  in  favour  of  a  child, 
although  the  effect  has  been  to  put  a  younger  child  in  a  better 
condition  than  an  elder  (3  Bro.  C.  C.  230),  and  also  in  favour 
of  a  sister  so  as  to  take  away  the  property  from  a  brother,  if  he 
be  otherwise  provided  for  (Lucena  v.  Lucena,  5  B.  249 ;  Hume 
V.  Eundell,  6  Madd.  331 ;  Bruce  v.  Bruce,  11  Eq.  371). 

In  Morse  v.  Martin  (34  B.  500),  the  power  was  to  appoint 
3,000/.  among  children  by  deed  or  will  duly  executed,  and 
attested  by  two  credible  witnesses ;  the  donee,  by  his  will  before 
the  Wills  Act,  appointed  to  all  his  children  equally :  next  day, 
by  codicil  attested  by  one  witness  only,  he  revoked  the  appoint- 
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ment,  and  appointed  1,000/.  on  certain  trusts  for  his  daughter's 
benefit,  and  the  remaining  2,000/.  to  his  three  sons.  The  Court 
supplied  this  defect  in  the  attestation,  to  the  prejudice  of  the 
three  brothers,  since  they  were  also  provided  for. 

10.  But  Equity  extends  its  aid  only  in  cases  where  there  is 
some  natural  or  moral  obligation  on  the  part  of  the  donee  of  the 
power  to  provide  for  the  persons  in  whose  favour  the  defective 
execution  has  been  made. 

No  aid  therefore  will  be  afforded  to  a  husband  (Mbodie  v. 
Eeid,  1  Madd.  516  ;  9  Ha.  769) ;  a  grandchild  {Kettle  v.  Towns- 
end,  1  Salk.  187,  in.  H.  of  L. ;  Perry  v.  Whitehead,  6  Ves. 
544) ;  a  natural  child  or  cousin  {Blake  v.  Blake,  Beat.  575 ; 
Bramhall  v.  Hall,  2  Ed.  220 ;  Tudor  v.  Anson,  2  Ves.  sen.  582) ; 
a  brother  or  sister  {Goodwyn  v.  Ooodwyn,  1  Yes.  sen.  228) ;  a 
nephew  or  niece  {Marsfon  v.  Goioan,  3  Bro.  C.  C.  170) ;  a 
volunteer,  even  although  such  volunteer  be  the  creator  of  the 
power  (see  note  to  Watts  v.  Bullas,  1  P.  W.  60).  In  Sergison 
v.  Sealey  (2  Atk.  414) ,  a  woman  had  a  general  power  of  ap- 
poiutment  by  deed  or  writing,  attested  by  three  witnesses,  over 
a  sum  of  money.  By  her  marriage  settlement  she  covenanted 
that  2,000/.  thereof  should  be  held  for  the  benefit  of  her 
husband,  and  2,000/.  for  her  own  separate  use,  but  the  settle- 
ment was  attested  by  two  witnesses  only.  The  Court  aided  the 
execution  so  far  as  the  husband  was  concerned,  but  refused  to 
aid  it  as  to  her  own  2,000/.,  for  that  was  based  on  no  considera- 
tion, and  was  merely  voluntary. 

11.  And  if  the  donee  of  the  power  be  under  an  equal  obliga- 
tion to  provide  for  the  persons  who  would  take  in  default  of 
appointment  (or  for  the  heir  iu  case  of  copyholds)  and  for  the 
objects  of  the  defective  appoiutment,  equity  will  not  interfere, 
unless  the  heir  or  persons  taking  in  default  are  otherwise  pro- 
vided for. 

"  The  principle  must  be  this,  that  the  testator  being  under  an 
obligation  to  do  an  act,  we  will  compel  the  heir  to  perfect  it ; 
but  we  will  not  compel  him  to  fulfil  an  obligation  at  the  expense 
of  another ;  and  if  the  testator  has  totally  forgot  to  make  any 
provision  for  his  eldest  son,  this  shall  be  an  answer  to  the  claim 


DEFECTIVE  EXECUTION.  343 

of  the  wife  or  other  children  "  {Chapman  v.  Gibson,  3  Bro.  C.  0. 
230). 

This  Court  will  not  supply  a  surrender  against  the  heir  un- 
provided for ;  hut  it  considers  the  parent  the  hest  judge  of  the 
provision  of  that  heir,  and  will  not  examine  the  sufficiency  of 
the  provision,  unless  perhaps  in  a  case  in  which  it  may  be 
challenged  as  illusory  {Braddick  v.  Mattock,  6  Madd.  361).  But 
the  heir  must  of  course  be  heir  in  blood,  and  not  hmres  /actus 
{Smith  V.  Baker,  1  Atk.  385) ;  and  {semhle)  not  merely  heir  in 
blood,  but  a  child ;  for  there  is  no  obligation  to  provide  for  any 
heirs  other  than  children ;  and  as  a  defective  execution  wiU  not 
be  aided  in  favour  of  a  grandchild  (for  instance),  it  would  seem 
to  follow  that  his  want  of  provision  should  be  no  bar  to  an 
application  to  the  Court  to  aid  a  defective  execution  against 
him ;  although  in  Rodgers  v.  Marshall  (17  Yes.  294),  the  Master 
of  the  Eolls  seems  to  have  thought  otherwise. 

The  Court  will  not  supply  a  defect  in  favour  of  a  daughter 
to  the  prejudice  of  other  persons  standing  in  the  same  relation- 
ship, imless  those  others  are  otherwise  provided  for  {Morse  v. 
Martin,  34  B.  500 ;  Lucena  v.  Lucena,  5  B.  249 ;  Hume  v. 
RundeU,  6  Madd.  331 ;  Re  Walsh,  1  L.  E.  Ir.  320). 

12.  Powers  of  all  sorts,  with  the  one  exception  next  mentioned.  What  powers 
can  be  aided ;  it  is  only  requisite  that  there  should  be  a  sufficient 
consideration ;  and,  if  the  defect  consist  in  the  execution  being 
merely  a  contract  to  execute,  the  contract  must  be  a  binding 
one.  Thus,  in  Wilkie  v.  Holmes  (1  S.  &  L.  60,  n.),  a  power  of 
charging  was  aided;  (and  see  Wade  v.  Paget,  1  Bro.  0.  C.  368). 

It  seems,  however,  that  enabling  powers  created  by  statute  What  cannot, 
cannot  be  aided.  Where  an  enabling  or  restraining  statute 
creates  or  puts  a  limit  upon  a  power,  or,  with  a  view  to  per- 
petuate an  estate  in  a  particular  descent,  from  public  policy 
relaxes  the  law  of  perpetuity,  and  gives  powers  to  persons  for 
ever  in  succession,  such  cases  do  not  fall  within  the  jurisdiction 
of  the  Court,  but  wholly  depend  on  the  law  which  created  them 
(Sug.  Pow.  564). 

Lord  Mansfield's  observations  in  Peachy  v.  Buke  of  Somerset 
(1  Str.  447)  (a  case  of  relieving  against  forfeiture),  have  some 
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application  to  this  question.  "  Cases  of  agreement  and  condi- 
tions of  the  party,  and  of  the  law,  are  certainly  to  be  dis- 
tinguished. You  can  never  say  that  the  law  has  determined 
hardly;  but  you  may  say  that  the  party  has  made  a  hard 
bargain " ;  (see,  too,  Keating  v.  Sparrow,  1  B.  &  B.  367 ;  Re 
Brain,  18  Eq.  389  ;  Att.-Gen.  of  Victoria  v.  Ettershanh,  L.  R.  6 
P.  C.  354;  Griffiths  v.  Vere,  9  Ves.  at  p.  134). 

If  the  legislature  has  authorized  certain  acts  to  be  done  in  a 
particular  way,  it  is  difficult  to  see  how  the  Court  can  give 
validity  to  any  such  act  if  done  otherwise  than  in  accordance 
with  the  statutory  requirements ;  to  give  relief  in  such  a  case 
would  be  to  legislate  afresh.  It  may  be  said  that,  in  the  case 
of  ordinary  powers,  the  Court  by  the  relief  it  grants  adds  to  or 
takes  away  from  the  words  of  the  creator  of  the  power ;  but 
this  is  in  order  to  effectuate  the  paramount  intention,  which  in 
the  case  supposed  is  not  fully  and  explicitly  expressed  in 
consequence  of  the  want  of  still  or  foresight  of  the  party.  The 
Court  in  effect  says  that  the  creator  of  the  power  cannot  have 
intended  a  seal  or  the  like  to  be  essential  to  the  due  exercise  of 
the  power ;  for,  if  he  added  words  of  negation,  providing  that 
no  instrument  or  execution  should  be  valid  that  was  not  under 
seal,  no  relief  could  be  granted  {ante,  p.  330).  But  it  is  of 
course  impossible  to  apply  this  to  the  Legislature.  If  an  Act 
of  Parliament  speaks  of  a  lease,  it  means  a  lease  and  not  an 
agreement  for  a  lease ;  and  it  is  not  for  the  Court  to  supplement 
the  Act,  or  to  say  that  the  words  used  must  have  been  intended 
to  include  eases  not  within  their  natural  signification,  or  that 
Parliament  is  inops  consilii. 

So,  too.  Lord  Mansfield  says  (Cowp.  267;  2  Burr.  1146),  that 
powers  to  a  tenant  in  tail  to  make  leases  under  the  statute  of  32 
H.  8,  c.  28,  if  not  executed  in  the  reqtiisite  form,  no  consideration 
ever  so  meritorious  wiQ  avail.  So  with  respect  to  powers  under 
the  Civil  List  Act,  powers  under  particular  family  entails,  as  in 
the  ease  of  the  Duke  of  Bolton,  &c.,  equity  can  no  more  relieve 
from  defects  in  them  than  it  can  from  defects  in  a  common 
recovery ;  but  see  Luttrell  v.  Olmius  (mentioned  11  Ves.  638,  by 
Lord  Eldon),  where  a  recovery  was  supplied  in  favour  of  a 
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volunteer,  the  tenant  in  tail  having  been  fraudulently  prevented 
from  suiiering  it.  If  equity  has  jurisdiction  to  supphj  a  recovery, 
it  would  seem  that  it  could  also  aid  a  defect  in  suffering  one ; 
there  does  not  appear,  however,  to  be  any  case  reported  in  which 
it  has  been  done. 

It  is  to  be  observed,  too,  that  in  12  &  13  Vict.  c.  26  {post, 
p.  351),  leases  granted  defectively  in  execution  of  powers 
created  by  Act  of  Parliament  are  expressly  enumerated ;  and 
it  is  submitted  that  this  statute  applies  to  leases  granted  under 
the  Leases  and  Sales  of  Settled  Estates  Acts,  or  the  Settled 
Land  Acts.  The  fact  that  the  powers  of  leasing  given  by  these 
Acts  are  subsequent  in  date  to  the  enabling  Act,  12  &  13  Vict, 
c.  26,  can  make  no  difference.  For  uses  created  by  the  testa- 
mentary capacity  given  by  the  Statute  of  Wills  (32  H.  8)  are 
within  the  statute  of  27  H.  8.  "And  it  is  frequent  in  our 
books  that  an  Act  made  of  late  time  shall  be  taken  within  the 
equity  of  an  Act  made  long  time  before "  [per  Lord  Coke, 
Vernon's  case,  4  Eep.  1,  at  p.  4  a. ;  and  see  Re  Perrin,  2  Dru.  & 
War.  147). 

13.  It  was  at  one  time  doubted  whether  equity  would  aid  the  Defective 
defective  execution  of  leases  at  all  so  as  to  bind  the  remainderman ;  powers  of 
or  even  so  as  to  enable  the  lessee  to  obtain  specific  performance  ^^^^^s  aided, 
from  the  lessor  of  the  lease  agreed  to  be  granted  so  far  as  such 
lease  was  intra  vires.  It  appears  now  to  be  well  settled  (apart 
from  the  statutory  aid  hereafter  mentioned)  that  if  there  be  no 
fraud  upon  the  remainderman,  equity  will  regard  the  lessee  as  a 
purchaser  pro  tanto,  and  will  relieve  against  any  mere  formal 
defect  in  the  execution  of  a  power  of  leasing  as  of  any  other 
power.  "  There  are  no  doubt  many  cases  in  which  Courts  of 
Eqxiity  have  compelled  remaindermen  to  carry  into  effect  con- 
tracts into  which  tenants  for  life  with  a  power  have  entered ; 
but  those  cases  have,  I  apprehend,  proceeded  upon  this  principle, 
that  the  contract  was  to  be  considered  as  the  defective  execution 
of  the  power,  which,  therefore,  a  Court  of  Equity  was  justi- 
fied in  making  good  against  the  remainderman.  But  if  this 
be  the  ground  of  those  decisions,  the  first  question  to  be  con- 
sidered is,  could  the  tenant  for  life  himself  have  done  what  the 
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remainderman  is  called  upon  to  perfect?"  {per  Lord  Oottenham, 
Clark  V.  Smith,  9  01.  &  F.  141). 

In  Campbell  Y.  Leach  (Ambl.  740),  there  were  nine  objections 
taken  to  the  lease ;  the  fourth  and  fifth  were,  "  that  the  lease 
exceeded  the  power  in  the  term  granted  being  for  twenty-six 
years,  and  the  power  only  enabling  a  lease  for  twenty-one." 
"That  it  was  not  a  lease  in  possession,  but  in  reversion  or 
futuro."  L.  C.  J.  De  Grey  said  that  at  law  the  lease  could  not 
be  supported  or  apportioned ;  but  how  was  it  in  equity  ?  The 
power  was  "  for  the  benefit  of  tenant  for  life  and  the  remainder- 
man. If  executing  this  power  is  for  the  benefit  of  the  remain- 
derman, it  should  receive  a  liberal  construction ;  but  if  tenant 
for  life  invades  the  interest  of  the  remainderman,  in  order  to 
benefit  his  own  only,  it  should  have  another  construction."  In 
that  case  it  was  not  proved  that  an  old  lease  had  been  sur- 
rendered; if  this  had  not  been  done,  the  lease  would  have 
contravened  the  power  in  being  in  reversion ;  but  as  it  had  been 
abandoned,  it  was  taken  as  if  it  had  been  surrendered ;  and  the 
lease  was  supported  for  twenty-one  years,  the  excess  being 
rejected. 

In  Shannon  v.  Braddreet  (1  Scho.  &  Lef.  52),  an  agreement 
by  tenant  for  life,  with  power  of  leasing,  to  grant  a  lease  in 
accordance  with  the  terms  of  the  power,  was  enforced  against 
the  remainderman  as  an  equitable  execution  of  the  power.  Lord 
Eedesdale  points  out  (p.  61)  that  powers  of  leasing  ought  not  to 
receive  a  less  liberal  construction  as  against  the  remainderman 
than  powers  of  jointuring  and  the  like,  which  are  a  mere  burden 
upon  him.  In  the  case  of  powers  to  make  leases  at  the  best 
rent  that  can  be  obtained,  it  is  evident  that  the  author  of  the 
power  looks  to  the  benefit  of  the  estate,  and  that  the  power  is 
given  for  the  benefit  both  of  the  tenant  for  life  and  of  all  persons 
claiming  after  him ;  for  where  the  tenant  for  life  can  give  no 
permanent  interest,  and  his  tenant  is  liable  eveiy  day  to  be 
turned  out  of  possession  by  the  accident  of  his  death,  it  is  hard 
to  procure  substantial  tenants ;  and  therefore  it  is  beneficial  to 
all  parties  that  the  tenant  for  Ufe  should  have  power  to  grant 
such  leases. 
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In  Botvell  v.  Beic  (1  Y.  &  0.  0.  0.  345),  the  donee  of  a  power 
of  leasing  for  twenty- one  years  in  possession  leased  for  fourteen 
years  to  D.,  and  about  a  year  and  a-half  before  tbe  expiration  of 
tbe  lease,  agreed  to  grant  D.  a  renewal  of  the  lease  on  the  same 
terms  and  for  the  same  period  as  before.  The  lessor  survived 
the  period  at  which  the  ^first  lease  expired  :  the  lessee  remained 
in  possession  without  getting  a  new  lease,  but  doing  acts  on  the 
premises  referable  only  to  the  agreement.  This  agreement  was 
held  to  be  a  valid  execution  of  the  power.  It  is  to  be  observed 
that  the  lessor  lived  until  she  could  have  granted  a  new  lease 
under  her  power  :  se?nbk,  it  would  have  been  otherwise,  if  the 
lessor  had  died  before  the  expiration  of  the  first  lease  (p.  356) ; 
(and  see  Leslie  v.  Crommelin,  2  I.  E,.  Eq.  134;  Gas  Light  Co.  v. 
Toicse,  35  Ch.  D.  519). 

But  in  or(isr  to  bind  the  remainderman,  there  must  be  a  valid 
and  bindrag  contract  {Morgan  v.  Milman,  3  D.  M.  &  G.  24). 
If  there  be  a  valid  contract  to  grant  the  lease  by  a  tenant  for 
life  with  power  of  leasing,  trustees  who  are  donees  of  a  similar 
power  during  the  minority  of  a  tenant  in  tail  by  purchase,  who 
succeeds  the  tenant  for  life  before  the  lease  has  been  granted  in 
pursuance  of  the  contract,  can  effectually  exercise  such  power 
by  granting  a  lease  in  performance  of  the  deceased  tenant  for 
life's  contract  {Davis  v.  Harford,  22  Ch.  D.  128). 

And  it  appears  that  the  principle  on  which  the  Coxirt  inter-  Remainder- 
feres  in  cases  of  part  performance  of  contracts,  and  establishes  and  allowing 
them  against  owners  in  fee,  on  the  ground  that  it  would  be  in-  exp^"^" 
equitable  to  allow  the  Statute  of  Frauds  to  be  pleaded,  would  not  money, 
apply  to  remaindermen  (3  D.  M.  &  Gr.  33) .  But  it  would  be  other- 
wise if,  after  the  death  of  the  tenant  for  life,  the  remainderman 
were  to  lie  by  and  allow  the  tenant  to  carry  out  improvements 
and  expend  money  {Stiles  v.  Coicper,  3  Atk.  692 ;  Shannon  v. 
Bradstreet,  1  S.  &  L.  73  ;  Eope  v.  Ld.  Cloncurry,  8 1.  E.  Eq.  555  ; 
Kennan  v.  Murphy,  6  L.  E.  Ir.  108  ;  8  ib.  285).     In  Shannon  v. 
Bradstreet  the  remainderman  came  of  age  in  1792,  but  took  no 
step  to  avoid  the  lease  until  1801,  and  permitted  the  tenant  to 
enjoy  during  all  the  intermediate  time,  and  admitted  that  he 
knew  of  the  agreement,  but  considered  it  not  binding  on  him 
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as  remainderman  :  he  never  told  the  tenant  so,  hut  allowed  him 
to  continue  in  possession  and  lay  out  money  in  improvements : 
the  lease  was  held  binding  on  him. 

Lord  Eedesdale  also  refused  to  allow  him  to  turn  round  the 
lessee  to  seek  compensation  against  the  assets  of  the  tenant  for 
life,  on  the  ground  that  he  had  lain  by  for  too  long  a  period, 
and  was  not  then  to  be  allowed  to  vary  the  rights  of  others. 

But  it  seems  that,  in  the  absence  of  any  covenant  for  quiet 
enjoyment  or  the  Kke,  by  the  tenant  for  life,  the  lessee  would 
have  no  remedy  against  his  estate  by  way  of  damages:  that 
would  be  a  decree  merely  for  damages  and  not  compensation 
for  the  benefit  the  tenant  for  life's  estate  had  received :  for  it 
is  the  estate  of  the  remainderman  that  is  benefited  {Blore  v. 
Sutton,  3  Mer.  237 ;  and  Stamford  v.  Omly,  cited  1  S.  &  L.  66) . 

But  the  lessee  can  recover  damages  on  the  lessor's  covenants, 
if  any  such  were  entered  into  {Lock  v.  Furze,  L.  E.  1  C.  P.  441). 
In  Vernon  v.  Ld.  Egmont  (1  Bl.  N.  S.  554),  a  tenant  for  life 
had  granted  leases  not  in  conformity  with  his  power,  and  his 
lessees  had  expended  money  and  paid  fines :  he  then  died, 
having  made  the  next  tenant  for  life  his  residuary  legatee.  It 
was  held  that  before  the  residue  was  paid  over  to  the  legatee, 
he  must  either  confirm  or  procure  to  be  confirmed  the  leases,  or 
otherwise  indemnify  the  executor  against  all  claims  and  costs  in 
respect  thereof. 

14.  Although  Lord  Eedesdale,  in  Harnett  v.  Yielding  (2  S.  & 
L.  549),  refused  to  decree  specific  performance  of  so  much  of  an 
agreement  to  grant  a  lease  as  was  within  the  terms  of  the  power, 
it  seems  to  be  the  better  opinion  that — 


If  there  be  a  bond  fide  contract  to  grant  a  lease 
tinder,  but  in  excess  of,  tbe  power,  the  interest  of 
the  tenant  for  life  shall  be  bound  to  the  extent  to 
which  he  is  able  to  bind  it. 

In  Byas  v.  Cruise  (2  J.  &  L.  460),  a  tenant  for  life,  with  power 
to  lease  at  the  best  rent,  agreed  to  demise  for  a  term  warranted 
by  the  power,  but  at  a  rent  which  appeared  afterwards  not  to  be 
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tlie  best  rent.  Lord  St.  Leonards  decreed  partial  performance, 
and  directed  the  tenant  for  Kfe  to  demise  to  the  extent  of  his 
interest.  He  said  (p.  487)  that  Lord  Eedesdale,  in  Harnett  v. 
Yielding,  had  refused  partial  performance,  on  the  ground  that 
the  lessee  knew  the  party  had  only  a  limited  power  of  leasing 
and  intended  to  execute  it,  and  that  there  was  no  mutuality. 
"I  doubt  whether  that  can  be  maintained  as  the  law  of  the  Court, 
when  there  is  no  fraud  in  the  transaction.  If  there  is  a  hon& 
fide  intention  to  execute  the  power,  and  that  contract  cannot  be 
carried  into  effect,  I  do  not  see  why  the  interest  of  the  tenant 
for  life  should  not  be  bound,  to  the  extent  he  is  able  to  bind 
it,  unless  there  be  some  inconvenience."  In  Graham  v.  Oliver 
(3  B.  128),  the  Master  of  the  EoUs,  alluding  to  the  difficulty  in 
these  cases,  said  that  the  Court  had  thought  it  right  in  many 
eases  to  get  over  these  difficulties  for  the  purpose  of  compelling 
parties  to  perform  their  agreements,  and  that  it  was  right  they 
should  be  compelled  to  do  so,  where  it  could  be  done  without 
any  great  preponderance  of  inconvenience.  If,  therefore,  it  had 
appeared  in  the  case  before  him  that  the  lessee  was  aware  that 
the  lease  was  to  be  made  to  him  by  means  of  the  execution  of  a 
power,  then,  although  the  rent  were  not  strictly  the  best,  yet  he 
should  have  been  of  opinion  that,  it  being  a  fair  transaction,  the 
lessee  would  be  entitled  to  a  performance  of  the  contract  to  the 
extent  of  binding  the  life  estate  of  the  lessor :  as  in  Lord  Boling- 
broke's  case  (cited  1 S.  &  L.  19,  n.),  where  an  incumbent  contracted 
■with  a  tenant  in  tail  in  remainder  for  the  purchase  of  the  advowson, 
and  on  the  faith  of  that  contract,  built  a  better  house  on  the  glebe  : 
afterwards  the  person  in  whom  the  life  estate  was  vested  refused 
to  join  in  making  a  tenant  to  the  prcecipe,  in  order  that  a  recovery 
might  be  suffered ;  and,  consequently,  no  sufficient  conveyance 
could  be  made  of  the  advowson.  But  Lord  Thurlow  held  the 
purchaser  entitled  to  a  partial  performance  of  the  contract ;  for 
that  on  the  faith  of  it  he  had  expended  money  on  the  glebe ; 
(see,  too,  Butler  Y.  Powis,  2  Coll.  156 ;  Leslie  v.  Cromtnelin,  2  I.  E. 
Eq.  134).  It  wiU  be  observed  that  these  cases  relate  to  specific 
performance  at  the  expense  of  the  tenant  for  life,  and  out  of  his 
estate,  and  the  partial  leases  granted  were  not  in  execution  of 
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the  power  of  leasing  at  all.  But  specific  performance  may  he 
decreed  of  a  contract  to  grant  a  future  lease,  and  such  lease  may 
be  granted  under  the  power,  if  the  covenantee  can  prove  that  at 
the  time  when  the  future  lease  is  to  come  into  operation  the  rent 
is  the  best  rent  that  could  be  then  obtained,  and  the  covenants 
are  the  proper  covenants  then  to  be  inserted  {Gas  Light  Co.  v. 
Tome,  35  Ch.  D.  519  ;  see  post,  Chap.  XVII.,  p.  591). 
If  the  covenantee  cannot  prove  this,  he  can  no  more  have 
specific  performance  by  means  of  an  exercise  of  the  power  as 
against  the  tenant  for  life  than  he  could  as  against  trustees 
with  similar  powers,  and  such  trustees  are  bound  to  exercise 
their  discretion  in  the  choice  of  a  tenant,  when  the  property 
falls  into  possession,  and  not  many  years  before  {Moore  v.  Clench, 
1  Ch.  D.  453). 
Purchaser  And  a  purchaser  under  a  power  of  sale  from  a  tenant  for  life 

bound."  ^°  ^  is  bound  during  the  life-tenant's  life  by  all  the  terms  of  a  lease 
granted  by  such  tenant  for  life  under  a  power  of  leasing,  although 
they  be  not  authorized  by  the  power,  if  he  have  notice  of  the  lease ; 
he  is  bound  to  do  any  act  which  his  vendor  might  have  been 
compelled  to  perform. 

In  Taylor  v.  Stibhert  (2  Yes.  jun.  437),  a  tenant  for  life  with 
power  of  leasing  granted  leases  for  lives,  and  bound  himself 
upon  the  dropping  of  a  life  to  grant  a  new  lease,  with  the  same 
provision  for  renewal  on  the  death  of  any  person  to  be  named 
in  any  future  lease.  He  afterwards  sold  under  a  power  of  sale, 
and  the  purchaser  had  notice  of  the  lease.  Although  the  power 
was  exceeded,  it  was  held  that  the  purchaser  must  specifically 
perform  the  covenant,  if  a  life  dropped  during  the  lessor's  life ; 
(see  the  case  observed  on,  Sug.  Pow.  765-7,  and  Dart,  V.  &  P. 
997,  6th  ed.).  Lord  St.  Leonards  considers  the  reasoning  in 
Lord  Eosslyn's  judgment  unsatisfactory,  and  says  that  the  true 
ground  upon  which  the  decree  is  to  be  supported  is  that,  as  the 
tenant  for  life  was  personally  bound  by  the  covenant,  and  the 
purchaser  bought  with  notice,  and  indeed  subject  to  the  leases, 
and  took  a  suflBcient  estate  to  enable  him  to  answer  the  obliga- 
tions of  the  covenant,  he  was  bound  to  do  so  in  order  to  prevent 
the  lessee  from  having  recourse  to  the  tenant  for  life  to  enforce 
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damages  against  him  for  breach  of  the  covenant.  This  does 
not,  however,  appear  to  afford  much  satisfaction  to  the  remain- 
derman. If  the  purchaser  were  not  bound  by  the  lease,  he 
would  give  ;full  value  for  the  estate ;  but,  if  he  is  bound,  he 
deducts  the  amount  of  the  depreciation  caused  by  the  existence 
of  the  lease ;  and  the  remainderman  has  no  compensation,  unless 
he  run  the  risk  of  an  action  to  set  aside  the  sale. 

Lord  St.  Leonards'  explanation  was  adopted  by  the  Court  of 
Appeal  in  Smith  v.  Widlake  (3  0.  P.  D.  10),  where  they  held 
that  the  absence  of  any  right  to  sue  on  the  covenants  enabled 
the  purchaser  in  that  case  to  disregard  the  invalid  lease. 

15.  The  aid  afforded  in  equity  to  leases  granted  under  powers  Statutory  aid 
depended  on  the  consideration  whether  the  defect  was  one  of  leases. 
form  or  of  substance.     The  Legislature  has,  however,  iuterfered  12  &  13  Vict, 
and  affords  wider  aid  to  defective  leases  under  powers. 

The  preamble  of  12  &  13  Yict.  c.  26,  states  that,  "  Whereas, 
through  mistake  or  inadvertence  on  the  part  of  persons  granting 
leases,  and  through  ignorance  on  the  part  of  lessees  of  the  titles 
of  persons  fx-om  whom  leases  are  accepted,  leases  granted  by 
persons  having  valid  powers  of  leasing  are  frequently  invalid  as 
agaiust  the  successors  in  estate  of  such  persons  by  reason  of  the 
non-observance  or  omission  of  some  condition  or  restriction,  or 
by  reason  of  some  other  deviation  from  the  terms  of  such 
powers :  And  whereas  leases  granted  in  the  intended  exercise 
of  such  powers  are  sometimes  invalid  as  against  the  successors 
iu  estate  of  the  persons  granting  the  same  by  reason  that  at  the 
time  of  granting  the  same  the  person  granting  the  lease  could 
not  lawfully  grant  such  lease,  although  at  a  subsequent  time  and 
during  the  continuance  of  his  estate  in  the  hereditaments  com- 
prised in  such  lease,  he  might  have  granted  the  same  in  the 
lawful  exercise  of  such  power :  And  whereas  it  is  expedient  that 
provision  should  be  made  for  granting  relief  in  the  cases  afore- 
said, in  manner  hereinafter  mentioned : 

"Sect.  2.  It  is  enacted.  That  where  in  the  intended  exercise  Leases  invalid 
of  any  such  power  of  leasing  as  aforesaid,  whether  derived  under  °JItifn  from 
an  Act  of  Parliament  or  under  any  instrument  lawfully  creating  p  ™gr°jgg^g^ 
such  power,  a  lease  has  been  or  shaU.  hereafter  be  granted,  which  contracts  iu 
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equity  for       is  by  reason  of  the  non-observance  or  omission  of  some  condition 
might  have      Or  restriction,  or  by  reason  of  any  other  deviation  from  the 
een  grante  .  ^gj^.j^g  ^f  g^^]^  power,  invalid  as  against  the  person  entitled  after 
the  determination  of  the  interest  of  the  person  granting  such 
lease  to  the  reversion,  or  agaiast  other  the  person,  who,  subject 
to  any  lease  lawfully  granted  under  such  power,  would  have 
been  entitled  to  the  hereditaments  comprised  in  such  lease,  such 
lease,  in  case  the  same  have  been  made  bond  fide  and  the  lessee 
named  therein,  his  heirs,  executors,  administrators,  or  assigns 
(as  the  case  may  require)  have  entered  thereimder,  shall  be 
considered  in  equity  as  a  contract  for  a  grant  at  the  request  of 
the  lessee,  his  heirs,  executors,  administrators,  or  assigns  (as  the 
case  may  require)  of  a  valid  lease  under  such  power  to  the  like 
purport  and  effect  as  such  invalid  lease  as  aforesaid,  save  so  far 
as  any  variation  may  be  necessary  in  order  to  comply  with  the 
terms  of  such  power,  and  all  persons  who  would  have  been 
bound  by  a  lease  lawfully  granted  under  such  power,  shall  be 
bound  in  equity  by  such  contract :   Provided   always,  that   no 
lessee   under   any  such   invalid   lease   as   aforesaid,  his   heirs, 
executors,  administrators,  or  assigns,  shall  be  entitled  by  virtue 
of  any  such  equitable  contract    as    aforesaid  to   obtain   any 
variation  of  such  lease  where  the  persons  who  would  have  been 
bound  by  such  contract  are  willing  to  confirm  such  lease  without 
variation. 
Acceptance  of      "  3.  The  acceptance  of  rent  under  any  such  invalid  lease  as 
aforesaid  shall,  as  against  the  person  so  accepting  the  same,  be 
deemed  a  confirmation  of  such  lease.     (This  section  is  repealed 
by  13  Viet.  c.  17,  infra) 
Leases  invalid      "  4.  Where  a  lease  granted  in  the  intended  exercise  of  any 
vaM^f  leJor  such  power  of  leasing  as  aforesaid  is  invalid  by  reason  that  at 
''°°*™^tilh    '^'^  ^™®  °^  '^^  granting  thereof  the  person  granting  the  same 
could  grant,     could  not  lawfully  grant  such  lease,  but  the  estate  of  such  person 
in  the  hereditaments  comprised  in  such  lease  shall  have  con- 
tinued after  the  time  when  such  or  the  like  lease  might  have 
been  granted  by  him  in  the  lawful  exercise  of  such  power,  then 
and  in  every  such  case  such  lease  shall  take  effect  and  be  as 
valid  as  if  the  same  had  been  granted  at  such  last -mentioned 
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time  and  all  the  provisions  herein  contained  shall  apply  to  every 
such  lease. 

"  5.  When  a  valid  power  of  leasing  is  vested  in  or  may  be  What  is  an 
exercised  by  a  person  granting  a  lease,  and  such  lease  (by  reason  exercise  of  a 
of  the  determination  of  the  estate  or  interest  of  such  person  or  P""^*^"^- 
otherwise),  cannot  have  effect  and  continuance  according  to  the 
terms  thereof,  independently  of  such  power,  such  lease  shall  for 
the  purposes   of  this  Act  be  deemed  to  be  granted  in  the 
intended  exercise  of  such  power,  although  such  power  be  not 
referred  to  in  such  lease. 

"  6.  Nothing  in  this  Act  contained  shall  extend  or  be  con-  Saviag  rights 
strued  to  prejudice  or  take  away  any  right  of  action  or  other  lessees  under 
right  or  remedy  to  which  but  for  the  passing  of  this  Act  the  °°'"^^'^^  ^• 
lessee  named  in  any  such  lease  as  aforesaid,  his  heirs,  executors, 
administrators,  or  assigns,  would  or  might  have  been  entitled 
under  or  by  virtue  of  any  covenant  for  title  or  quiet  enjoyment 
contained  in  such  lease  on  the  part  of  the  person  granting  the 
same,  or  to  prejudice  or  take  away  any  right  of  re-entry  or  other 
right  or  remedy  to  which  but  for  the  passing  of  this  Act  the 
person  granting  such  lease,  his  heirs,  executors,  administrators,  or 
assigns,  or  other  the  person  for  the  time  being  entitled  to  the 
reversion  expectant  on  the  determination  of  such  lease,  would  or 
might  have  been  entitled  for  or  by  reason  of  any  breach  of  the 
covenants,  conditions,  or  provisoes  contained  in  such  lease,  and 
on  the  part  of  the  lessee,  his  heirs,  executors,  administrators,  or 
assigns,  to  be  observed  and  performed. 

"  7.  This  Act  shall  not  extend  to  any  lease  by  an  ecclesiastical  Act  not  to 

extend  to 

corporation  or  spiritual  person,  or  to  any  lease  of  the  possessions  certain  leases. 
of  any  college,  hospital,  or  charitable  foundation,  or  to  any  lease 
where  before  the  passing  of  this  Act  the  hereditaments  com- 
prised in  such  lease  have  been  surrendered  or  relinquished  or 
recovered  adversely  by  reason  of  the  invalidity  thereof,  or  there 
has  been  any  judgment  or  decree  in  any  action  or  suit  concern- 
ing the  validity  of  such  lease,  and  shall  not  prejudice  or  affect 
any  action  or  suit  already  commenced  and  now  pending  in  any 
Court  of  Law  or  Equity,  but  every  such  action  and  suit  may  be 
proceeded  with  and  such  relief  had  therein  as  if  this  Act  had 
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not  passed."    As  to  ecclesiastical  leases,  see  Bacon,  Abr.  tit. 
"Leases,"  E.  F.  G.  H. ;  Co.  Litt.  44  1,45;  5  Oh.  D.  178. 
13  Viot.  0. 17.      By  13  Vict.  c.  17  it  is  enacted  that  the  3rd  section  of  the 
last-mentioned  Act  be  repealed. 

"  2.  Where,  upon  or  before  the  acceptance  of  rent  under  any 
such  invalid  lease,  as  in  the  Act  (12  &  13  Vict.  c.  26)  mentioned, 
any  receipt,  memorandum,  or  note  in  writing  confirming  such 
lease  is  signed  by  the  person  accepting  such  rent,  or  some  other 
person  thereunto  by  him  lawfully  authorized,  such  acceptance 
shall,  as  against  the  person  so  accepting  such  rent,  be  deemed  a 
confirmation  of  such  lease. 

"3.  Where  during  the  continuance  of  the  possession  taken 
under  any  such  invalid  lease,  as  in  the  Act  (12  &  13  Vict.  c.  26) 
mentioned,  the  person  for  the  time  being  entitled  (subject  to 
such  possession  as  aforesaid)  to  the  hereditaments  comprised  in 
such  lease,  or  to  the  possession  or  the  receipt  of  the  rents  and 
profits  thereof,  is  able  to  confirm  such  lease  without  variation, 
the  lessee,  his  heirs,  executors,  or  administrators  (as  the  case  may 
require),  or  any  person  who  would  have  been  bound  by  the  lease 
if  the  same  had  been  vaM,  shall,  upon  the  request  of  the  person 
so  able  to  confirm  the  same,  be  bound  to  accept  a  confirmation 
accordingly ;  and  such  confirmation  may  be  by  memorandum  or 
note  in  writing,  signed  by  the  persons  oonfirming  and  accepting 
respectively,  or  by  some  other  persons  by  them  respectively 
thereunto  lawfully  authorized;  and  after  confirmation  and 
acceptance  of  confirmation  such  lease  shall  be  valid,  and  shall 
be  deemed  to  have  had  from  the  granting  thereof  the  same 
effect  as  if  the  same  had  been  originally  vaM." 

16.  These  enactments  do  not  apply  to  leases  granted  by  a 
mere  stranger  to  the  leasing  power  {Hx  parte  Cooper,  34  L. 
J.  Oh.  373,  377,  where  the  lease  of  freehold  property  was 
granted  by  the  executors  of  the  surviving  trustee — "  a  perfect 
stranger  to  the  property  and  a  perfect  stranger  to  the  power,  a 
person  to  whom  not  only  no  power  of  leasing  was  granted,  but 
who  was  never  intended  to  have  any  power  of  any  kind"). 

It  appears  to  have  been  assumed  in  Halktt  to  Martin  (24 
Ch.  D.  624),  that  these  Acts  apply  to  leases  by  trustees.     The 


Intention  of 
these  Acts. 
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pliraseology  would  seem  to  point  to  leases  by  tenants  for  life 
only;  but  leases  by  trustees  are  as  much  -within  the  mischief 
intended  to  be  cured  by  the  Act  as  leases  by  tenants  for  life. 
For  the  reasons  stated  at  p.  345,  ante,  it  is  submitted  that  the 
Acts  apply  to  leases  granted  under  the  powers  of  the  Settled 
Land  Acts  and  the  Settled  Estates  Act. 

It  may  be  doubted  whether  the  word  "  lease "  in  the  Acts 
includes  an  agreement  for  a  lease.  It  has  been  held  not  to  do  so 
in  the  14th  section  of  the  Conveyancing  Act,  1881  {Swain  v. 
Ayres,  21  Q,.  B.  D.  289 ;  Coatsworth  v.  Johnson,  55  L.  J.  Q,.  B. 
220).     See  now  the  Conv.  Act  of  1892,  s.  5. 

As  to  bona  fides  and  entry  mentioned  in  the  2nd  section  of 
the  earlier  Act,  in  Moffett  v.  Lord  Gough  (1  L.  E.  Ir.  331),  the 
Lord  Chancellor  (Ball)  held  that  a  lessee  who  had  given  up  an 
old  lease  and  continued  in  possession  under  a  new  one,  had  not 
"  entered  "  within  the  meaning  of  the  Act ;  the  L.  J.  Christian, 
on  appeal,  thought  this  too  narrow  a  view ;  but  he  came  to  the 
conclusion  that  the  lease  could  not  be  aided  on  the  ground  that 
the  lease  was  not  bond  fide.  "  If  the  donee  of  the  power  know- 
ingly, and,  if  knowingly,  wilfully,  ignores  the  two  most  substantial 
safeguards  provided  by  the  donor  for  the  protection  of  the  re- 
mainderman, viz.,  that  the  lease  shall  not  be  in  reversion,  and 
that  the  rent  shall  be  fair  and  improved — can  that  lease  be  said 
to  be  made  band  fide  ?  I  venture  to  think  not.  Again,  the 
statute  says  that  the  lessee  shall  be  entitled  to  a  valid  lease 
under  the  power  to  the  like  effect  as  the  invalid  lease,  save  so  far 
as  any  variation  may  be  necessary  in  order  to  comply  with  the 
terms  of  such  power.  What  is  the  force  of  these  latter  words  ? 
Can  any  lease  be  within  the  statute  if  there  be  a  defect  in  sub- 
stance which  is  iaoapable  of  being  made  good  by  the  variation  ? 
Again,  I  think  not." 

The  intention  of  sect.  4  of  the  first  Act  is  to  bring  leases 
under  powers  to  some  extent  within  the  rule  of  law  that  "  the 
interest  when  it  accrues  feeds  the  estoppel"  [Boe  v.  Oliver, 
2  Sm.  L.  C).  Thus,  in  Eawlpn's  case  (4  Co.  Eep.  62),  C. 
demised  land,  not  his  own,  to  W.  for  six  years.  E.,  the  true 
owner  of  the  land,  demised  it  to  0.  for  twenty-one  years ;  and 
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C.  re-demised  it  to  E.  for  ten  years.  It  was  resolved  that  the 
lease  by  0.,  when  he  had  nothing  in  the  land,  was  good  against 
him  by  conclusion,  and  that  when  E.  demised  it  to  him,  then 
was  his  interest  bound  by  the  conclusion :  and  that  when  0. 
re-demised  to  E.,  E.  was  also  concluded. 

Under  the  last  words  of  sect.  4  it  seems  that  if  before  acquir- 
ing the  power  the  grantor  make  a  lease  at  variance  with  the 
terms  of  the  power,  the  lease  would,  in  the  event  of  the  grantor 
acquiring  the  power,  operate  as  a  valid  contract  for  a  lease, 
assuming  bona  fides  and  entry  by  the  lessee  (Davidson,  iii.  518). 
Distmetion  Independently  of  these  statutes,  the  rule  of  law  is  that  a  vo'ul- 

and  voidable  Me,  but  not  a  void,  lease  may  be  confirmed  by  acceptance  of 
rent.  A  confirmation  may  make  a  voidable  or  defeasible  estate 
good,  but  it  cannot  work  upon  an  estate  that  is  void  at  law  (Co. 
Litt.  295  b). 

The  question  whether  a  lease  is  void  or  voidable  only  turns 
upon  the  nature  of  the  lessor's  estate. 

Mr.  Hargrave,  in  his  argument  on  the  Villier's  estate  case, 
states  that  leases  for  years  derived  out  of  an  estate  of  inheritance 
are  voidable  only ;  but  being  derived  out  of  an  estate  of  freehold 
merely  are  void.  It  is  in  consequence  of  this  distinction  that 
leases  for  years  by  bishops  or  tenants  in  tail  are  more  available 
than  those  by  parsons  or  prebends ;  the  two  former  having  an 
inheritance,  the  two  latter  having  no  more  than  a  freehold. 
Mr.  Justice  Doderidge  in  his  commonplace  book  states  two 
positions,  which  being  literally  translated  from  the  law  French 
are  in  these  words :  "  Acceptance  of  rent  on  lease  for  years 
which  is  derived  out  of  a  freehold  will  not  make  the  lease  good 
after  the  death  of  him  on  whose  life  the  freehold  is.  Acceptance 
of  rent  reserved  on  a  lease  derived  out  of  inheritance  makes  the 
lease  good"  (Harg.  Jur.  Arg.  1,  132). 

As  to  leases  by  bishops  and  parsons,  see  Bacon,  Abr.  tit. 
Leases,  Gr.  and  H.,  and  Serreyong's  case,  Dyer,  46  a ;  ModgesMns 
V.  Tucker,  ib.  239  a. 

17.  The  rule  may  be  stated  as  follows : — 

Apart  from  the  statutes  12  &  13  Vict.  c.  26, 
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and  13  &  14  Vict.  c.  17,  no  acceptance  of  rent  by 
a  remainderman  can  set  up  a  void  lease  under  a 
power. 

"  Where  a  lease  made  by  a  tenant  for  life  is  void  as  being 
bad  from  not  conforming  to  a  power,  nothing  done  afterwards 
will  amount  to  a  confirmation.  "Where  it  is  voidable  only, 
acceptance  of  rent  with  other  circumstances  may  be  a  confirma- 
tion ;  acceptance  of  rent  and  standing  by  while  improvements 
were  making,  would  be  material ;  but  if  leases  are  void,  there 
is  no  case  either  in  law  or  equity  by  which  compensation  for 
improvements  can  be  compelled  "  {Bowes  v.  Hast  London  Water- 
works, Jac.  324,  331;  Bobson  v.  Flic/ht,  4  D.  J.  &  S.  608). 
And  if  the  remainderman  has  only  a  limited  interest,  no  acts 
of  confirmation  of  a  voidable  lease  by  him  can  bind  those  in 
remainder  after  him  (Jac.  332  ;  and  see  Hope  v.  Ld.  Cloncurnj, 
8  I.  E.  Eq.  555 ;  Lowe  v.  Swift,  2  B.  &  B.  529 ;  O'Fay  v.  Burhe, 
8  It.  Ch.  E.  225).  Lord  Eldon  founds  his  judgment  in  the 
case  before  him  on  the  fact  that  the  lessees  had  notice  by  their 
own  lease,  and  if  it  were  possible  for  a  lessee  to  obtain  the 
legal  title  without  notice,  his  title  would  prevail :  but  a  pur- 
chaser or  lessee  cannot  shield  himself  from  notice,  or  the  effects 
of  it,  by  refraining  from  inquiries  as  to  title,  whether  under  con- 
tract or  otherwise  [Jackson  v.  Motce,  2  S.  &  S.  472,  475  ;  Jones  v. 
Smith,  1  Ph.  255);  and  the  Vendor  and  Purchaser  Act  has  made 
no  difference  as  to  this  {Batman  v.  Harland,  17  Ch.  D.  353). 
Acceptance  of  rent  as  such,  or  of  any  service  reserved  by  the 
lease,  operates  as  an  admission  by  the  remainderman  receiving 
it  that  the  lessee  is  his  tenant  and  entitles  him  to  notice  to  quit 
(D.  V.  Watts,  7  T.  E.  83 ;  D.  v.  Taniere,  12  Q.  B.  998 ;  B.  v. 
Morse,  1  B.  &  Ad.  365). 

The  general  rule  is,  that  if  a  party  occupy  and  pay  rent 
imder  an  agreement  for  a  term,  then  although  such  agreement 
may  not  operate  to  create  the  proposed  term,  either  in  conse- 
quence of  its  not  amounting  to  a  lease  {Bichardson  v.  Gifford,  1 
A.  &  E.  52),  or  not  being  a  good  execution  of  a  power  {Beale  v. 
Sanders,  3  Bing.  N.  C.  850),  yet  the  party  so   occupying  and 
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paying  rent  is  considered  as  holding  upon  all  the  terms  of  the 
agreement  not  inconsistent  with  a  tenancy  from  year  to  year,  such 
as  the  obligation  to  repair  and  the  like  (2  Sm.  L.  0.  9th  ed.  112). 

Accordingly,  where  a  lease  warranted  by  a  power,  and  con- 
taining a  covenant  for  perpetual  renewal,  is  granted  by  a  tenant 
for  life,  the  reversioner  does  not,  by  accepting  for  many  years 
after  he  came  into  possession  the  rent  reserved  upon  the  lease,  con- 
firm it,  so  as  to  make  the  covenant  for  renewal  binding  upon  him 
{Higgins  v.  LordBosse,  3  Bl.  112) ;  and  it  is  in  each  ease  a  question 
of  fact  whether  a  term  contained  in  the  tenancy  between  the 
tenant  for  life  and  the  lessee  is  adopted  into  the  new  contract 
created  by  acceptance  of  rent  by  the  remainderman.  If  such  a 
tenant  continues  to  hold  under  the  remainderman,  and  nothing 
passes  between  them  except  payment  and  receipt  of  rent,  the 
remainderman  is  not  bound  by  a  term  of  the  former  tenancy 
which  was  not  known  to  him  and  is  not  in  accordance  with  the 
custom  of  the  country  {Oakley  v.  Monek,  L.  R.  1  Ex.  159). 
Effect  of  The  combined  effect  of  the  rule  of  law  and  the  statutes  above 

mentioned  appears  to  be  as  follows : — 

The  effect  of  the  original  Act  before  the  repeal  of  s.Zis  that 
the  lessee  under  an  invalid  lease  granted  in  the  intended  exercise 
of  a  power,  became,  on  the  mere  acceptance  of  rent  by  the 
remainderman,  tenant  from  year  to  year  on  the  terms  of  the 
lease,  with  a  right  to  require  either  a  confirmation  of  the  contract 
or  a  lease  in  accordance  with  the  power,  the  remainderman 
having  no  option  to  require  a  lease  in  accordance  with  the  terms 
of  the  power. 

The  effect  of  the  original  and  Amendment  Acts  is,  that  the 
mere  acceptance  of  rent,  without  the  memorandum  mentioned 
by  section  2  of  the  Amendment  Act,  makes  the  lessee  tenant 
from  year  to  year  on  the  terms  of  the  void  lease,  with  the  right 
to  demand  a  lease  either  in  accordance  with  that  contract  or  with 
the  terms  of  the  power,  at  the  option  of  the  remainderman ;  but 
if  the  remainderman  is  willing  to  confirm  the  contract  without 
variation,  the  lessee  cannot  insist  on  having  a  lease  in  ac- 
cordance with  the  terms  of  the  power,  but  is  bound  to  accept 
such  confirmation.     The  acceptance  of  rent,  coupled  with  the 
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memorandum  mentioned  in  section  2  of  the  Amendment  Act, 
operates  as  a  confirmation  of  the  lease ;  (and  see  Sug.  Pow.  751 ; 
3  Davidson,  420 ;  S.  L.  Act,  1882,  s.  12). 

18.  Sales  under  ordinary  powers  of  land  apart  from  the  timber.  Sale  of  land 
or  reserving  the  minerals,  are  invalid,  and  cannot  be  aided  in  S^er™" 
equity. 

In  Cocherell  v.  Cholmeky  (1  CI.  &  F.  60 ;  1  E,.  &  M.  418 ; 
10  B.  &  0.  564 ;  Cholmeky  v.  Paxton,  3  Bing.  207),  estates  were 
vested  in  trustees  and  their  heirs  to  the  use  of  A.  for  life,  without 
impeachment  of  waste,  with  remainders  over,  and  the  trustees  had 
a  power  of  sale  with  the  consent  of  A. :  they  purported  to  exercise 
it  by  selling  the  estate  apart  from  the  timber,  which  was  valued, 
and  the  purchase-money  paid  to  A. :  the  power  was  held  to  be 
badly  executed  both  at  law  and  in  equity. 

To  obviate  this,  it  is  provided  by  22  &  23  Yict.  c.  35,  s.  13,  22  &  23  Vict. 

that  where  under  a  power  of  sale  a  lorn  fide  sale  shall  be  made  "'  ^^'  ^'  ^^' 

of  an   estate  with  the  timber  thereon,  or  any  other  articles 

attached  thereto,  and  the  tenant  for  life,  or  any  other  party  to 

the  transaction,  shall  by  mistake  be  allowed  to  receive  for  his 

own  benefit  a  portion  of  the  purchase-money  as  the  value  of  the 

timber  or  other  articles,  it  shall  be  lawful  for  the  Court  of 

Chancery,  upon  any  bill  or  claim  or  appKoation  in  a  summary 

way,  as  the  case  may  require  or  permit,  to  declare  that  upon 

payment  by  the  purchaser  or  the  claimant  under  him,  of  the  full 

value  of  the  timber  and  articles  at  the  time  of  sale,  with  such 

interest  thereon  as  the  Court  shall  direct,  and  the  settlement  of 

the  said  principal  moneys  and  interest  under  the  direction  of  the 

Court  upon  such  parties  as  in  the  opinion  of  the  Court  shall  be 

entitled  thereto,  the  said  sale  ought  to  be  established :  and  upon 

such  payment  and  settlement  beiag  made  accordingly  the  Court 

may  declare  that  the  said  sale  is  valid,  and  thereupon  the  legal 

estate  shall  vest  and  go  in  like  manner  as  if  the  power  had  been 

duly  executed,  and  the  costs  of  the  said  application  as  between 

solicitor  and  client  shall  be  paid  by  the  purchaser  or  the  claimant 

under  him. 

It  will  be  observed  that  this  enactment  does  not  authorize 
contracts  like  that  in  Cocherell  v.  Cholmeky :  it  merely  enables 
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the  Court  to  aid  the  defective  execution  of  the  power,  if  it  shall 
think  fit,  at  the  purchaser's  expense.     The  16th  section  of  40  & 
41  Yict.  c.  18,  authorizes  sales  by  the  Court  of  land  and  timber 
(not  being  ornamental  timber)  apart. 
Sale  of  land         19.  In  Buckley  v.  Rotce II  (29  B.  546),  Lord  Eomilly  held 

apart  from 

minerals.  that  the  Ordinary  power  of  sale  was  not  well  exercised  by  a  sale 
of  the  land,  reserving  the  minerals.  And  the  late  Master  of  the 
E-olls,  in  Chambers  {Re  Brooks  and  Higham,  18th  July,  1877), 
held  that  the  same  rule  applied  to  a  partition. 

Accordingly, it  was  enacted  by  25  &  26  Vict.  c.  108, that  "every 
trustee  or  other  person  now  or  hereafter  to  become  authorized  to 
dispose  of  land  by  way  of  sale,  exchange,  partition,  or  enfran- 
chisement, may,  unless  forbidden  by  the  instrument  creating  the 
trust  or  power,  so  dispose  of  such  land  with  an  exception  or 
reservation  of  any  minerals,  and  with  or  without  rights  and 
powers  of  or  incidental  to  the  workiag,  getting,  or  carrying  away 
of  such  minerals,  or  may  (unless  forbidden  as  aforesaid)  dispose 
of  by  way  of  sale,  exchange  or  partition,  the  minerals  with  or 
without  such  rights  or  powers,  separately  from  the  residue  of  the 
land,  and  in  either  case  without  prejudice  to  any  future  exercise 
of  the  authority  with  respect  to  the  excepted  minerals  or  (as  the 
case  may  be)  the  undisposed  of  land.  But  this  enactment  shall 
not  enable  any  such  disposition  as  aforesaid  without  the  previous 
sanction  of  the  Court  of  Chancery,  to  be  obtained  on  petition  in 
a  summary  way  of  the  trustee  or  other  person  authorized  as 
aforesaid,  which  sanction  once  obtaiaed  shall  extend  to  the  en- 
abling from  time  to  time  of  any  disposition  within  this  enact- 
ment of  any  part  or  parts  of  the  land  comprised  in  the  order  to 
be  made  on  such  petition  without  the  necessity  of  any  further  or 
other  application  to  the  Court. 

"Every  trustee  or  other  person"  includes  mortgagees  {Re 
Beaumont,  12  Eq.  86;  Re  Wilkinson,  13  Eq.  634).  The  cestuis 
que  trust  entitled  should  be  served  {Re  Broom,  11  W.  R.  19 ; 
Re  Palmer,  13  Eq.  408) ;  and  V.-O.  Wickens  said  that  mort- 
gagees subsequent  to  the  petitioning  mortgagee  need  not  (12  Eq. 
86).  But  in  Re  Hirst  (45  Ch.  D.  263),  North,  J.,  required  the 
mortgagor  to  be  served. 
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And  where  trustees  have  power  of  sale  with  consent  of  the 
tenant  for  life,  the  petition  should  be  served  on  the  tenant  for 
life,  and  not  on  the  remaindermen  {Re  Pryse,  10  Eq.  531 ; 
ReNagle,&Q]i.J).  104). 

The  order  has  been  made  generally  and  without  reference  to 
any  particular  sales  {Re  WiUicaij,  32  L.  J.  Ch.  226  ;  Re  Wyiiu, 
16  Eq.  237). 

It  has  been  held  that  under  s.  124  of  the  Lunacy  Regulation 
Act,  1853,  the  Court  has  power  to  make  an  exchange  of  the 
lunatic's  land  without  the  minerals  under  it  {Re  Dicconson,  15  Ch. 
D.  316 ;  and  see  Lunacy  Act,  1890,  s.  120). 

Under  s.  17  of  the  S.  L.  Act,  1882,  a  sale,  exchange,  partition, 
or  mining  lease  may  be  made  with  or  without  an  exception  of 
mines  and  minerals. 

Under  s.  19  of  40  &  41  Vict.  c.  18,  on  a  sale  of  settled  land 
by  the  Court,  minerals  may  be  excepted  and  rights  reserved. 
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Definition. 


What  woTdfl 
create  exclu- 
sive powers. 


The  law  relating  to  exclusive  appointments  has  been  much 
modified  by  legislation.  The  first  five  paragraphs  of  this 
chapter  must  be  read  in  connection  with,  and  subject  to,  the 
enactments  stated  in  the  concluding  paragraphs. 

1.  An  exclusive  power,  or  power  of  selection,  is  a  power  of 
appointment  among  a  class  which  authorizes  the  donee  to  select 
one  or  more  of  such  class  to  the  exclusion  of  the  others.  A 
non-exclusive  power,  or  power  of  distribution,  authorizes  the 
donee  to  distribute  the  property  among  the  class  in  such  shares 
and  proportions  as  he  pleases,  but  not  so  as  to  exclude  any 
object  entirely.  An  exclusive  power  in  a  marriage  settlement 
of  personalty  usually  takes  the  form  of  a  declaration,  that  the 
trustees  shall  stand  possessed  of  the  fund  in  trust  for  all  or  such 
one  or  more  exclusively  of  the  others  or  other  of  the  children 
of  the  marriage  as  the  donee  of  the  power  shall  appoint.  In 
settlements  of  real  estate,  the  power  is  usually  created  by  direct 
limitation  to  the  use  of  the  child  or  of  all  or  such  one  or  more, 
exclusively  of  the  others  or  other  of  the  children  of  the  marriage, 
as  the  donee  of  the  power  shall  appoint. 

2.  Each  case  must  depend  on  the  intention  expressed  in  the 
particular  instrument  creating  the  power :  no  general  rule  can 
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be  laid  down,  except  perhaps  that  the  words  "  all  and  every " 
are  mandatory  and  make  it  necessary  that  each  object  should 
have  a  share  (5  Ves.  857),  and  that  "such"  authorizes  exclusion, 
unless  a  contrary  intention  appear ;  (approved  by  Jessel,  M.  R., 
in  Re  Veale,  4  Ch.  D.  64,  and  by  HaU,  Y.-C,  in  Chamberlain  v. 
Napier,  15  Ch.  D.  634). 

In  the  following  cases,  it  was  held  that  the  terms  of  the  Instances  of 
several  powers  did  not  authorize  exclusive  appointments.     In  powers. 
Wilson  V.  Piggott  (2  Ves.  jun.  351),  the  trust  fund  was  directed 
to  be  paid  "  among  all  and  every  the  child  and  children  other 
than  an  eldest  or  only  son,"  as  the  survivor  of  A.  and  B.  should 
appoint. 

In  Bulteel  v.  Plummer  (6  Ch.  160),  the  trust  was  to  transfer 
4,000/.  "unto  and  amongst  all  and  every  the  son  and  sons, 
daughter  and  daughters  of  G.  T.  P.  and  L.  P.  and  the  children 
of  such  sons  and  daughters  as  should  be  dead  leaving  issue,"  as 
G-.  T.  P.  and  L.  P.  should  appoint ;  (and  see  Alloway  v.  Alloway, 
4  Dr.  &  "War.  380  ;  Garthwaite  v.  Robinson,  2  Sim.  43  ;  Stolworthy 
V.  Bancroft,  33  L.  J.  Oh.  708 ;  Laiclor  v.  Henderson,  10  I.  E,.  Bq. 
150 ;  Bonoghue  v.  Brooke,  9  I.  E.  Eq.  489). 

In  Strtitt  V.  Braithwaite  (5  De  G-.  &  Sm.  369),  there  was  a 
direction  to  trustees  to  employ  the  rents  and  profits  of  real 
estate  "  towards  the  maiutenance  and  education  of  all  and  every 
the  child  or  children  "  of  J.  S.  and  S.  S.,  and  on  their  attaining 
twenty-one,  "  to  convey  the  same  premises  unto  such  child  or 
children  in  such  manner  shares  and  proportions  and  for  such 
uses  estate  and  estates"  as  J.  S.  and  S.  S.  should  jointly  appoint. 
"  Such  "  was  read  "  the  said,"  and  the  power  was  held  not  to 
warrant  an  exclusive  appointment. 

In  Robinson  v.  Sykes  (23  B.  40),  the  power  was  to  appoint 
"  unto  and  amongst  such  child  or  children  of  the  marriage,  or 
unto  and  amongst  the  issue  of  such  child  or  children  in  case 
such  child  or  children  should  be  then  dead  leaving  issue  in  such 
shares  and  proportions  as  A.  should  think  fit " :  this  was  held 
not  to  authorize  an  appointment  to  some  of  the  issue  ex- 
clusively. 

In  Re  David  (Joh.  495),  the  words  were  "to  and  among  such 
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Contrary 
intention. 


Instances  of 

exclusive 

powers. 


of  the  testator's  cHldren  as  should  be  living  at  A.'s  death,  in 
such  shares  as  A.  should  appoint ;  (and  see  Burleigh  v.  Pearson, 
1  Yes.  sen.  281 ;  and  Ward  v.  Tyrrell,  25  B.  563 ;  27  L.  J.  Oh. 
749). 

Although  the  words  of  the  power  may  not,  taken  alone, 
authorize  an  exclusive  appointment,  yet  the  intention  that 
exclusion  should  he  authorized  may  be  collected  from  the  whole 
scope  of  the  instrument. 

In  Burrell  v.  Burrell  (Ambl.  660 ;  5  Ves.  860),  the  testator 
gave  all  his  real  and  personal  estate  to  his  wife,  to  the  end  that 
she  might  give  his  children  such  fortunes  as  she  should  think 
proper,  or  they  best  deserve ;  to  whom  he  charged  his  sons  and 
daughters  to  be  dutiful  and  obedient,  and  loving  and  affectionate 
to  each  other.  The  wife  appointed  to  all  the  children,  but  gave 
one  an  illusory  share.  Lord  Camden  was  of  opinion  that  these 
words  were  so  ample,  that  if  she  thought  fit  to  give  nothing  to 
one,  she  might  so  execute  her  power.  Lord  Alvanley  says  of 
this  (5  Ves.  860),  "  I  wOl  not  say  what  my  own  opinion  would 
have  been.  I  am  willing  to  subscribe  to  that  of  Lord  Camden 
on  such  a  doubtful  question,  being  perfectly  satisfied  that  in 
setting  aside  these  appointments,  criticising  upon  the  words 
'to  and  amongst  &c.,'  and  the  rule  as  to  illusory  shares,  the 
Court  goes  against  the  intention.  I  must  therefore  think  that 
under  the  words  of  that  will  Lord  Camden  thought  the  wife 
might  have  given  the  whole  to  one  child,  and  had  a  right  to 
exclude  any  who  in  her  opinion  did  not  want  it."  In  Malion  v. 
Savage  (1  S.  &  L.  Ill),  a  testator  bequeathed  a  legacy  to  his 
executors  to  be  distributed  among  his  poor  relations  or  such 
other  objects  of  charity  as  should  be  mentioned  in  his  private 
instructions.  No  instructions  were  left,  and  Lord  Eedesdale  was 
of  opinion  that  the  executors  had  a  discretionary  power  and 
need  not  include  all  the  testator's  poor  relations. 

In  Kemp  v.  Kemp  (6  Ves.  857),  the  Master  of  the  Eolls 
mentions  certain  cases  in  which  exclusive  appointments  have 
been  authorized.  In  Swift  v.  Gregson  (1  T.  R.  432),  the  words 
were  "  to  and  for  the  use  and  behoof  of  such  child  or  children  of 
J.  Gr."  as  he  should  appoint.    In  this  case  Ashurst,  J.,  seems  to 
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haTe  thought  there  might  be  a  distinction  between  real  and 
personal  estate  {scd  qti.).  In  Sj)niig  v.  JBiles  (1  T.  E.  435,  n.), 
"  to  and  amongst  such  of  my  relations  as  shall  be  living  at  the 
time  of  my  decease  in  such  parts,  shares  and  proportions,"  as  A. 
should  think  proper.  In  Thomas  v  Thomas  (2  Vein.  513),  "to 
one  or  more  of  his  children."  Tomliiisoii  y.  Dighfon  (1  P.  "W. 
149), "  to  any  of  his  children."  Macetj  v.  Shurmer  (1  Atk.  389), 
"  amongst  all  or  such  of  his  children."  Liefe  v.  Saltingstone  (1 
Mod.  189),  "to  such  of  my  children."  In  Be  Veale  (4  Ch.  D. 
61 ;  5  Cb.  D.  622),  the  words  were  "to  and  amongst  my  other 
children  or  their  issue  in  such  parts,  shares  and  proportions, 
manner  and  form,"  &c. :  this  was  held  to  give  a  power  of  selec- 
tion not  merely  between  children  or  issue,  but  also  between  the 
individuals  of  the  class.  In  Chamberlain  v.  Napier  (15  Ch.  D. 
614),  the  words  were  "for  such  child  or  children,  and  if  more 
than  one  in  such  shares,"  &c.  All  these  words  were  held  to 
show  a  manifest  intention  to  give  a  power  to  appoint  to  any  one 
child;  (and  see  Turnery.  Bryans,  31  B.  303).  And  it  seems 
that  a  power  to  appoint  "  to  one  of  the  sons  of  A.  as  B.  should 
direct,"  would  not  merely  authorize,  but  compel  an  exclusive 
appointment  to  one  only :  2)er  Lord  Alvanley  in  Broum  v.  Higgs 
(4  Yes.  717). 

3.  Apart  from  37  &  38  Vict.  c.  37,  an  appointment 
under  a  non-exclusive  power,  which  exhausts  the 
property  subject  to  the  power  without  giving  a 
share  to  all  the  objects,  fails  entirely. 

The  same  rule  applies  if  several  appointments,  to  take  effect  When  exclu- 
together,  are  made  by  one  and  the  same  instrument  to  different  ments  fail 
persons,  by  which  the  whole  fund  is  exhausted  without  a  share  ^]ien''in  ^art. 
being  given  to  each  of  the  objects. 

In  Bulteel  v.  Plummer  (6  Ch.  160),  a  testatrix,  having  power 
to  appoint  a  fund  by  will  amongst  all  and  every  of  her  children 
and  their  children,  covenanted  to  appoint  2,600/.  to  one  child. 
By  her  will  she  accordingly  appointed  2,500/.  to  that  child,  and 
appointed  other  parts  of  the  fund  to  other  objects  of  the  power, 
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and  bequeathed  and  appointed  all  the  estate  over  which  she  had 
a  disposing  power  to  another  ohject:  these  appointments  ex- 
hausted the  fund  without  providing  a  share  for  all  the  ohjects. 
It  was  held  that  all  the  appointments  failed.  Lord  Hatherley 
said,  "  This  is  an  instrument  which  at  once  takes  effect  as  to  aU 
the  objects;  the  whole  fund  is  given  to  the  several  objects 
mentioned,  one  of  whom  is  the  last.  It  appears  to  me  that  it 
would  be  impossible  for  us,  on  any  coUoeation  of  the  persons,  to 
say  that  because  she  has  last  named  one  particular  person,  there- 
fore all  the  other  appointments  are  good ;  and  this  one  being 
void,  the  rest  are  to  stand." 

But  the  rule  does  not  apply  to  appointments  of  portions  of 
property  made  at  different  times.  If  an  appointment  of  part 
has  been  made,  which  is  perfectly  good,  and  there  is  left  residue 
enough  to  give  something  to  all  the  other  objects  of  the  power, 
then  a  gift  made  by  deed  to  others  may  be  perfectly  good  and  the 
appointor  may  go  on  until  he  comes  to  the  last,  which  may  be 
bad.  The  others  are  perfectly  good,  and  are  not  made  bad 
because  there  is  a  bad  disposition  of  the  rest  of  the  fund  {ibid. ; 
and  see  Wilson  v.  Kenrich,  31  Oh.  D.  658 ;  Mapleton  v.  Mapk- 
ton,  4  Dr.  515 ;  28  L.  J.  Ch.  785). 

By  setting  aside  the  last  appointment,  which  in  the  case 
supposed,  is  an  independent  one,  part  of  the  fund  is  left  free  to 
go  as  in.  default  of  appointment,  and  therefore  none  of  the 
objects  are  excluded.      The  power  may  be  well  exercised  by 
several  appointments,  although  each  appointment  does  not  give 
somethiag  to  all  the  objects,  if  all  the  objects  ultimately  take  a 
share  either  by,  or  in  default  of,  appointment  {Bristow  v.  Ward, 
2  Yes.  jun.  336 ;   Wilson  v.  Piggott,  ib.  351 ;  Young  v.  Lord 
Waterpark,  13  Sim.  199). 
Appointments      It  is  weU  established  that  appointments,  in  execution  of  non- 
inception         exclusive  powers,  which  exhaust  the  whole  fund  without  giving 
made  good  by  g^  gjiare  to  aU  the  objects,  may  be  rendered  valid  by  subsequent 
events ;  if  part  of  the  fund  purported  to  be  appointed  fails,  there 
is  an  end  to  the  question  of  exclusive  appointment. 

In  Banking  v.  Barnes  (33  L.  J.  Ch.  539),  the  donee  of  a  non- 
exclusive power  appointed  by  deed  in  1830  two-sixths  of  the 
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trust  fund  to  one  of  the  objects ;  and  in  1843,  by  two  deeds 
poll,  she  appointed  the  residue  to  two  others  of  the  objects, 
assuming  that  the  appointment  of  1830  was  valid.  These  three 
appointments  exhausted  the  fund  without  including  all  the 
objects  of  the  power.  The  appointment  of  1830  was  subse- 
quently set  aside  as  to  one  moiety  thereof  as  being  a  fraud  on 
the  power.  It  was  held  that  the  partial  failure  of  the  appoint- 
ment of  1830,  by  setting  free  a  portion  of  the  fund  and  leaving 
it  to  devolve  as  unappointed,  removed  all  objection  to  the  sub- 
sequent appointments  on  the  ground  of  exclusiveness. 

It  would  be  the  same  if  the  appointments  were  by  one 
and  the  same  instrument,  e.  g.,  by  will.  In  Bulteel  v.  Phimnier 
(stated  ante,  p.  365),  Lord  Hatherley  doubted  whether  it  was  not 
possible  to  say  that  the  appointment  of  2,500/.  was  fraudulent 
and  void,  "  the  effect  of  which  would  be  to  make  the  other  gifts 
good."  And  in  the  Court  below  (8  Eq.  585),  V.-O.  MaHns 
held  that  the  appointment  of  the  residue  was  invalid,  and  that 
consequently  the  other  appointments  were  good.  On  the  other 
hand,  in  Barry  v.  Barry  (10 1.  E.  Eq.  397),  the  M.  E.  is  reported 
to  have  said  that  if  an  appointment  is  good  at  the  time  when 
it  is  made,  subsequent  events  cannot  make  it  bad ;  (see  this  case 
commented  on,  ante,  p.  253). 

It  is  not  necessary,  in  order  to  establish  an  appointment  of 
part  of  the  property  to  one  object  under  a  non-exclusive  power, 
that  the  appointor  should  appoint  the  residue  to  the  other  ob- 
jects ;  it  will  be  sufficient,  if  he  leave  it  to  devolve  under  the 
gift  in  default  of  appointment. 

It  is  submitted  that  a  hotchpot  clause  is  usual,  and  would  be  Hotchpot, 
inserted  in  any  settlement  made  under  the  direction  of  the  Court 
in  pursuance  of  articles  {Alloway  v.  Alhway,  4  Dr.  &  War.  380, 
390  ;  Re  Norcott,  14  Ir.  Ch.  E.  315) ;  notwithstanding  what  was 
said  in  Lees  v.  Lees  (5 1.  E.  Eq.  558) ,  and  in  Wilkinson  v.  Nelson 
(7  Jut.  N.  S.  480  ;  9  W.  E.  393),  a  deed  was  rectified  by  in- 
serting a  hotchpot  clause.  But  in  executed  instruments,  no 
hotchpot  clause  can  be  implied ;  and  accordingly,  although  the 
power  be  non-exclusive,  an  appointee  of  part  of  a  fund  will  be 
entitled  to  a  share  of  any  unappointed  part  in  the  absence  of 
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special  directions  as  to  hotchpot.      The  burden  of  proving  that 

the  gift  over  to  all  equally  in  default  of  appointment  is  not  to 

take  effect,  lies  on  the  party  asserting  it ;  it  is  not  enough  to 

show  that,  at  the  time  of  the  execution  of  the  deed,  it  was  the 

intention  of  the  donee  that  the  appointee  should  have  no  more 

than  the  part  appointed.     It  is  necessary  to  go  beyond  that  and 

show,  by  express  words  or  by  necessary  implication,  that  the 

other  objects  should  take  something  under  the  deed  ( Wombwell 

V.  Hanrott,  14  B.  143 ;   Wilson  v.  Piggott,  2  Yes.  jun.   3.51 ; 

Alloway  v.  Alloway,  4  Dru.  &  War.  380 ;   Walmsky  v.  Vaughan, 

1  De  G.  &  J.  114). 

Onus,  how  It  is,  however,  open  to  the  persons  claiming  in  default  of  ap- 

discharged.  ,  ,  ^  .  . 

pomtment  to  show  (a)  that  the  appomtment  is  so  worded  as  to 

contain  not  merely  an  express  appointment  to  the  immediate 

appointee,  but  an  implied  appoiutment  to  the  other  objects  of 

the  power ;  or  (b)  that  the  appointment  is  really  conditional  on 

the  appointee  claiming  no  part  of  the  unappointed  fund ;  or 

(c)  that  the  appointee  is  estopped  from  claiming  any  share  in 

the  unappointed  fund. 

(a)  Foster  v.  Cautley  (6  D.  M.  &  Gr.  55),  is  an  illustration  of 
the  first  class  of  cases,  where  the  L.  C.  found  an  implied  ap- 
pointment in  the  words  used ;  and  Re  Alfreton  (31  W.  E.  702), 
is  a  case  where  no  such  implication  could  be  found.  In  that 
case  lands  were  conveyed  in  1842  to  trustees  on  trust  to  raise 
after  the  death  of  M.,  or  during  his  life  with  his  consent,  12,000/. 
for  the  benefit  of  E.  and  L.,  daughters  of  M.,  in  such  shares  as 
M.  should  appoint,  and  in  default  of  appointment  equally  at 
twenty-one  or  marriage,  to  be  paid  to  them  at  that  age  or  time 
after  the  death  of  M.,  or  by  his  consent  in  writing  during  his 
life.  In  1844,  M.  appointed  4,000/.  to  be  raised  and  paid 
to  E.  at  once,  and  1,000/.  on  his  death  "to  the  intent  that 
the  payment  of  the  portion  or  portions  of"  E.  might  be  ac- 
celerated. M.  died  without  making  any  further  appointment; 
and  it  was  held  that  E.  was  entitled  to  share  in  the  unappointed 
fund. 

(b)  In  Foster  v.  Cautley  {supra),  the  L.  C.  thought  that  the 
words  "  as  and  for  her  original  share,"  and  "  in  lieu  of  all  claims 
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and  demands  to  or  for  her  original  or  principal  share  or  interest 
in  the  trust  moneys  "  -would  not  have  been  enough  to  disentitle 
the  appointee  to  share  in  the  unappointed  residue.  It  has  been 
said,  however,  that  there  is  a  distinction  between  cases  where 
the  appointment  is  of  property  "  as  a  child's  share,"  and  where 
it  is  "  in  Heu  of  a  child's  share."  "  Where  a  father  appoints  to 
a  child  a  certain  sum  and  says  that  he  gives  it  as  his  share  of 
the  fund,  he  really  says  and  does  no  more  than  he  says  and 
does  when  he  makes  the  appointment.  But  when  the  father 
says  that  what  he  gives  is  to  be  in  lieu  of  his  share,  the  fair  pre- 
sumption is  that  he  intended  it  as  all  the  child  should  ever  take  " 
{Armstrong  v.  Lynn,  9  I.  E.  Bq.  186,  198 ;  Sug.  Pow.  285  ; 
Cluiie  v.  Apjohn,  17  Ir.  Ch.  E.  25).  It  is  submitted  that  it  is 
a  question  of  construction  in  each  case  whether  the  appointment 
really  imposes  a  condition  on  the  appointee  to  take  no  share  of 
the  unappointed  fund. 

(c)  It  has  been  held  that  there  is  a  distinction  between  cases 
where  the  appointment  is  made  by  a  deed  poll  to  which  the 
child  is  no  party,  and  cases  where  the  appointment  is  made  by 
deed  inter  partes  to  which  the  child  is  a  party  {Armstrong  v. 
Lynn,  9  I.  E.  Eq.  186,  198). 

In  Clune  v.  Apjohn  (17  Ir.  Ch.  E.  25),  the  appointments  in 
question  were  made  by  indentures  to  which  the  appointees  were 
parties :  and  one  appointment  was  made  and  the  appointee  ac- 
cepted it  "as  and  for  and  in  lieu  and  discharge  of  her  share  or 
portion"  ;  the  other  was  made  and  accepted  by  the  appointee 
"  as  and  for  her  share  and  proportion,  and  in  lieu,  bar,  and  full 
satisfaction  of  all  claims  which  the  appointee  might  have."  The 
decision  in  this  case  appears  to  proceed  on  the  ground  of  es- 
toppel;  (but  see  Close  v.  Coote,  7  L.  E.  Ir.  564). 

When  a  payment  under  an  appointment  has  been  once  made,  Paymenta 
it  is  final,  unless  there  is  a  hotchpot  clause :  and  therefore,  if  final.' 
payments  on  account  are  properly  made  in  pursuance  of  appoint- 
ments, and  afterwards  an  unavoidable  loss  occurs,  rendering  the 
trust  funds  insufficient  to  pay  all  the  appointees  in  full,  the 
balance  belongs  to  all  the  appointees'  in  proportion  to  the 
unpaid  amounts ;  and  the  payments  rightly  made  on  account 

F.  B  B 
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Two  settle- 
ments with 
distinct 
hotchpot 
clauses. 


Everything 
is  brought 
into  hotch- 
pot. 


Interest. 


What  is  an 

exclusive 

appointment. 


cannot  be  brought  into  hotohpot  {Re  Bacon,  Sutton  v.  Anderson, 
42  Ch.  D.  559). 

If  two  distinct  settlements  are  made  on  a  marriage,  each 
dealing  with  separate  sums,  and  each  containing  a  hotchpot 
clause,  such  clauses  are  read  as  distinct  and  separate  clauses, 
and  affect  only  the  property  comprised  in  the  respective  settle- 
ments {Montague  v.  Montague,  15  B.  565).  "Where  the  hotchpot 
clause  does  apply,  everything,  including  life  interests  and  re- 
versionary interests,  must  he  brought  into  account  {Sucker  v. 
Scholefeld,  1  H.  &  M.  3b ;  JSales  v.  Drake,  1  Oh.  D.  217). 

Under  the  ordinary  hotchpot  clause,  it  is  submitted  that  in- 
terest should  be  charged  on  any  sums  appointed  and  paid  over 
before  final  division,  as  from  the  determination  of  any  pending 
life  interests,  and  not  earlier.  The  intention  is  that  the  objects 
of  the  power  should  share  equally  inter  se.  If  there  is  a  prior 
life  interest,  and  an  appointment  is  made  to  an  object  and  the 
life  interest  is  released,  the  appointee  gains  nothing  at  the  ex- 
pense of  the  other  objects  during  the  lifetime  of  the  tenant  for 
life  :  they  have  been  deprived  of  nothing  which  they  would 
otherwise  have  had  during  that  period,  and  can  only  require  the 
appointee  to  account  for  interest  as  from  the  date  of  the  life 
tenant's  death ;  (cf .  Field  v.  Seward,  5  Ch.  D.  538 ;  JRees  v. 
George,  17  Ch.  D.  701 ;  Stewart  v.  Stewart,  15  Ch.  D.  539 ; 
miton  V.  miton,  14  Eq.  468). 

4.  It  is  usually  clear  whether  an  appointor  has  or  has  not 
entirely  excluded  any  one  object  of  the  power;  but  the  question 
may  arise  whether  there  has  been  any  intention  to  appoint  to 
all  the  objects  or  not ;  this  will  depend  on  the  rules  already 
stated  with  regard  to  the  execution  of  powers ;  but  two  cases  of 
a  somewhat  peculiar  character  may  be  here  noticed. 

In  White  v.  Wilson  (1  Drew.  298),  a  married  woman  appointed 
the  residue  of  a  fund,  over  which  she  had  a  general  power,  to 
her  children,  A.,  B.,  and  C,  in  such  manner  as  D.  should  by 
will  appoint.  D.  by  his  will  in  exercise  of  the  power  appointed 
500^.  to  A.,  (  )  to  B.,  "  he  having  been  already  more  than 
sufficiently  provided  for,"  and  the  residue  to  C.  This  appoint- 
ment was  held  bad.     V.-C.  Kindersley  thought  it  by  no  means 
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clear  that  D.  did  not  intend  to  appoint  something  to  B.,  but  as 

nothing  had  been  actually  given,  he  could  not  hold  that  a  power 

to  appoint  to  three  authorized  an  appointment  to  two. 

In  Gainsford Y. Dunn  (17Bq.405),  a  testatrix,  a  spinster, having 

power  to  appoint  certain  funds  by  will  in  favour  of  A.,  B.,  C, 

D.,  and  E.,  in  such  parts,  shares,  and  proportions  as  she  might 

think  fit,  and  having  no  other  power,  by  her  will  gave  legacies 

of  51.  each  to  A.,  B.,  and  C,  and  all  the  residue  of  her  property, 

of  whatever  kind  and  wheresoever  situate,  and  over  which  she 

had  any  power  of  appoiatment,  to  D.  and  B.     The  testatrix  had 

some  personal  estate  of  her  own.     The  Master  of  the  Rolls  said, 

that  where  you  find  a  legacy  followed  by  a  gift  of  the  residue  of 

real  and  personal  estate,  the  word  residue  is  considered  to  mean 

that  out  of  which  something  given  before  has  been  taken,  and 

the  result  is  to  make  the  residue  a  mixed  fund  and  to  charge 

the  legacies  proportionally  and  rateably  upon  the  mixed  fund. 

He   considered  that   doctrine  was   applicable  to  appointments 

under  powers,  and  that  the  legacies  of  51.  were   consequently 

payable  partly  out  of  the  testatrix's  own  property  and  partly 

out  of  the  fund  appointed ;  and  he  accordingly  held  the  power 

well  exercised  ;  (and  see  JRe  David,  John.  495  ;  Disney  v.  Crosse, 

2  Eq.  592). 

5.  Under  the  old  law,  before  the  statutory  alteration  next  illusory 

.  .  .         appoiatments. 

mentioned,  when  a  power  was  given  to  appoint  among  a  class 

in  such  parts  or  shares  as  the  appointor  should  direct,  it  was 
held  that  the  meaning  of  the  person  creating  the  power  was, 
that  the  appointor  should  appoint  a  substantial  share  to  each 
object  of  the  power.  This  was  not  according  to  the  literal 
wording  of  the  power,  but  it  made  sense  of  it ;  because,  if  the 
appointment  of  a  farthing  would  do,  then,  on  the  principle 
de  minimis  non  curat  lex,  it  would  make  every  non-exclusive  an 
exclusive  power.  This  doctrine,  however,  was  found  incon- 
venient. No  one  knew  exactly  how  much  a  substantial  portion 
of  the  property  was,  and  it  was  impossible  to  say  without 
resorting  to  litigation,  what  the  least  sum  was  which  the 
appointor  was  authorized  to  appoint.  This  inconvenience  led 
to   an  alteration   of  the  law,   under    the   guidance   of    Lord 

B  b2 
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St.  Leonards,  and  it  was  enacted  that  in  future  no  appointment 
might  be  ohjected  to  on  the  ground  of  its  being  illusory,  that  is, 
on  the  ground  of  the  smallness  of  the  sum  or  share  appointed, 
but  the  construction  of    the    power  was  not  altered.      The 
consequence  of  this  alteration  has  been  this,  that  where  the 
power  is  non-exclusive,  if  the  appointor  forgets  to  appoint  a 
shilling  or  even  a  farthing  to  every  object  of  the  power,  the 
appointment  is  bad,  because  someone  is  left  out.     But  if  some 
share,   however    small,    be   appointed   or  left   unappointed   to 
devolve  upon  all  the   objects,  the  appointment  will  be  valid 
(17  Bq.  406). 
11  Geo.  i  &         6.  The  statute  above  referred  to  enacted  as  follows : — (i.)  No 
'  '  '    '  appointment  which   from   and  after  the   passing   of  the   Act 
(16th  July,  1830),  shall  be  made  in  exercise  of  any  power  or 
authority  to  appoint  any  property,  real  or  personal,  amongst 
several  objects,  shall  be  invalid  or  impeached  in  equity  on  the 
ground  that  an  unsubstantial,  iUusory,  or  nominal  share  only 
shall  be  thereby  appointed  to,  or  left  unappointed  to  devolve 
upon,  any  one  or  more  of  the  objects  of  such  power ;  but  every 
such  appointment  shall  be  valid  and  effectual  in  equity  as  well 
as  at  law,  notwithstanding  that  any  one  or  more  of  the  objects 
shall  not  thereunder  or  in  default  of  such  appointment,  take 
more  than  an  unsubstantial,  illusory,  or  nominal  share  of  the 
property  subjected  to  such  power,     (ii.)  Provided  that  nothing 
in  the  Act  contained  shall  prejudice  or  affect  any  provision  in 
any  deed,  will,  or  other  instrument  creating  any  such  power  as 
aforesaid,  which  shall  declare  the  amoimt  of  the  share  or  shares 
from  which  no  object  of  the  power  shall  be  excluded,    (iii.)  Pro- 
vided also  that  nothing  in  the  Act  contained  shall  be  construed, 
deemed,  or  taken  at  law  or  in  equity,  to  give  any  other  validity, 
force,  or  effect,  to   any  appointment  than  such  appointment 
would  have  had,  if  a  substantial  share  of  the  property  affected 
by  the  power  had  been  thereby  appointed  to,  or  left  unappointed 
to  devolve  upon,  any  object  of  such  power. 
RetroBpectiTe.      The  statute  operates  retrospectively  on  powers  existing  at  the 
time  of,  but  executed  after,  the  passing  of  the  Act  {Reid  v.  Meid, 
25  B.  469,  480  ;  where  the  appointor's  wiU  was  dated  in  1847). 
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7.  The  statute  required  a  share,  however  small,  to  be  given  to  Appointment 
or  left  undisposed  of  to  devolve  upon  all  the  objects  of  the  power  or  reversiou- 
{BuUeelY.  Plummer,  6  Oh.  162).     It  has  been  considered  that  '^^^  i'^*'^^^^*- 
an   appointment   under   a   non-exclusive   power   of   the  whole 
property  to  some  of  the  objects,  with  a  gift  over,  in  case  any  of 

them  should  die  under  age,  or  before  marriage  under  age,  of 
their  shares  to  the  other  objects,  was  not  valid  under  the  Act 
{MincMn  v.  Minchin,  3  Ir.  Oh.  Eep.  167).  But  Lord  St. 
Leonards  says  of  this  (Pow.  450),  that  it  was  not  necessary  to 
decide  this  point,  and  it  seems  to  require  further  consideration. 
And  in  Re  Capon  (10  Oh.  D.  484),  Jessel,  M.  E.,  disapproved  of 
the  dictum,  and  held  that  an  appointment  in  1834  unto  and 
amongst  the  objects  of  the  power,  "  and  the  survivors  and 
survivor  of  them  equally,  and  if  only  one  should  survive  the 
appointor,  then  to  that  one  only,"  was  valid. 

The  intention  of  the  legislature  in  enacting  that  no  share 
should  be  deemed  illusory,  but  leaving  it  still  obligatory  on  the 
appointor  to  give  something  to  each  object,  seems  to  have  been 
to  make  it  certain  in  each  case  that  the  omission  of  any  object 
was  not  an  oversight.  The  most  trifling  amount  is  sufficient  to 
satisfy  the  statute.  Thus,  in  Re  Stone  (3  I.  E.  Eq.  621),  the 
donee  of  a  non-exclusive  power  appointed  to  one  object  all  the 
lands  and  premises  subject  to  the  power,  except  the  square  yard 
of  land  therein  mentioned,  and  appointed  to  the  other  object  one 
square  yard  of  the  said  lands  in  such  part  thereof  as  the  first 
appointee  should  think  fit.  This  was  held  good,  the  Oourt 
being  of  opinion  that  the  legislature  had  authorized  an  appoint- 
ment which  is  "  illusory,  unsubstantial,  and  nominal :  in  fact,  a 
mere  cipher."  It  would  seem,  therefore,  that  the  appointment 
of  a  mere  reversionary  or  contingent  interest  would  be  sufiicient; 
all  that  is  necessary  is  that  something  should  be  given. 

8.  Before  the  statute  the  donee  of  the  power  could  not  give  a  The  law 
mere  reversionary  interest  to  any  child ;  but  he  might  give  to  statute. 
one  child  a  share  for  his  own  Hfe,  or  for  the  Uf e  of  another 
person,  with  remainder  over  to  the  other   children,   and  he 
might  cross  the  gifts  from  one  to  another,  provided  only  that  he 
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gave  to  each  a  real  substantial  share  in  possession  and  not  a 
mere  nominal  or  reversionary  interest  {per  Lord  St.  Leonards, 
Alloway  v.  Alloway,  4  Dr.  &  War.  387). 

In  Lloyd  v.  Laver  (14  Sim.  645),  where  the  appointment  was 
before  the  Act,  the  Yice-Chancellor  held  that  if  a  fund  is  given 
in  trust  for  all  and  every  the  child  and  children  of  A.  who  shall 
be  living  at  the  time  of  her  decease,  in  such  parts  or  shares  and 
in  such  manner  as  A.  shall  appoint,  an  appointment  of  succes- 
sive life  interests  in  the  whole  income  of  the  fund  is  not  an 
appointment  to  all  the  objects  in  shares.  He  apprehended  that 
no  appointment  could  be  a  good  execution  of  such  a  power, 
unless  it  gave  a  share  of  the  capital  to  each  of  the  objects.  For 
the  law  on  illusory  appointments  before  this  statute,  see  Sug. 
Pow.  938. 

9.  The  Act  37  &  38  Vict.  c.  37,  enacts,  s.  1,  "  that  no  appoint- 
ment, which  from  and  after  the  passing  of  this  Act  shall  be  made  in 
exercise  of  any  power  to  appoint  any  property  real  or  personal 
amongst  several  objects,  shall  be  invalid  at  law  or  in  equity  on 
the  ground  that  any  object  of  such  power  has  been  altogether 
excluded,  but  every  such  appointment  shall  be  valid  and  effec- 
tual, notwithstanding  that  any  one  or  more  of  the  objects  shall 
not  thereby  or  in  default  of  appointment  take  a  share  or  shares 
of  the  property  subject  to  such  power."  S.  2  provides  "  that 
nothing  in  this  Act  contained  shall  prejudice  or  affect  any 
provision  in  any  deed,  wUl,  or  other  instrument  creatiug  any 
power,  which  shall  declare  the  amount  or  the  share  or  shares 
from  which  no  object  of  the  power  shall  be  excluded,  or  some 
one  or  more  object  or  objects  of  the  power  shall  not  be  ex- 
cluded." 

The  Act  of  1830  enabled  an  appointor  to  cut  off  any  object 
of  the  power  with  a  shilling :  the  Act  of  1874  enables  biTn  to 
cut  off  the  shilling  also. 

The  Act  of  1874  is  expressed  in  words  similar  to  those  of  the 
Act  of  1830,  and  is  therefore  retrospective  in  that  it  applies  to 
appointments  made  after  the  Act  in  exercise  of  powers  created 
before  the  Act.     It  has,  however,  been  held  that  the  Act  does 
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not  apply  to  a  will  executing  a  power  made  before  the  Act, 
although  the  testator  dies  after  the  Act  [Moynan  v.  Moynan,  1 
L.  E.  Ir.  382).  But  a  will  made  before  the  Act,  and  repub- 
lished by  a  codicil  after  the  Act,  is  within  the  operation  of  the 
Act  {Re  Wakh,  1  L.  E.  Ir.  320).  The  Act  does  not  authorize 
the  appointor  to  impose  on  any  appoiatee  a  condition  which  is 
not  within  the  terms  of  the  power  {Butler  v.  Butler,  7  L.  E.  Ir. 
401). 
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The  principle  of  election  is  that  he  who  accepts  a 
benefit  under  an  instrument  must  adopt  the  whole 
of  it,  conforming  with  all  its  provisions  and  re- 
nouncing every  right  inconsistent  with  them 
{Streatfield  v.  8treatfield,  1  W.  &  T.  L.  C). 

The  doctrine  is  applicable  to  all  instruments,  deeds  as  well  as 
wills.  "  The  general  rule  is,  that  a  person  cannot  accept  and 
reject  the  same  instrument,  and  this  is  the  foundation  of  the 
law  of  election,  on  which  Courts  of  Equity  particularly  have 
grounded  a  variety  of  decisions  in  cases  both  of  deeds  and  of 
wills,  though  principally  in  eases  of  wills,  because  deeds,  being 
generally  matters  of  contract,  the  contract  is  not  to  be  inter- 
preted otherwise  than  as  tbe  consideration  which  is  expressed 
requires  "  {pei-  Lord  Eedesdale,  Birmingham  v.  Kirwan,  2  S.  & 
L.  444,  449).  In  Codrington  v.  Lindsay  (8  Oh.  578,  affirmed 
L.  R.  7  H.  L.  854),  Lord  Selbome  cites  this  rule  with  appro- 
bation, and  says  that  it  is  illustrated  as  to  cases  of  voluntary 
deeds  hy  Lkwellyn  v.  Mackworth  (Barnard.  445),  and  Anderson  v. 
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Abbott  (23  B.  457) ;  as  to  cases  of  contract  for  valuable  con- 
sideration resting  in  articles  by  &ot7;  v.  &to7/ (2  Coll.  721), 
and  Brown  v.  Brmmi  (2  Bq.  481)  ;  and  as  to  contracts  for  value 
completely  executed  by  conveyance  and  assignment,  by  Bigland 
V.  Euddleston  (3  Bro.  0.  C.  285  n.) ;  Chetwynd  v.  Fleetwood 
(1  Bro.  P.  C.  300) ;  Green  v.  Green  (2  Mer.  86) ;  Bacon  v. 
Cosby  (4  De  G.  &  Sm.  261) ;  Moshy  v.  Ward  (29  B.  407) ; 
and  WiUoughby  v.  Middleton  (2  J.  &  H.  344).  He  also  suggests 
(p.  586)  that  the  principle  of  election,  as  applied  to  deeds,  is 
that  a  person  claiming  under  a  deed  shall  not  interfere  by  title 
paramount  to  prevent  another  part  of  the  deed  from  having 
effect  according  to  its  construction ;  (and  see  8adKer  v.  Butler, 
1  I.  E.  Eq.  415).  But  cases  of  express  condition  must  be 
distinguished  :  such  are  not  cases  of  election  at  all  (Sug.  Pow. 
577,  and  see  2  Ves.  jun.  371) . 

2.  The   doctrine  of  election  applies  to   appointments  under  Election 
powers ;  it  may  be  stated  as  a  general  rule  that  applies  to 

■^  •'  °  appomtments 

tinder  po-wers. 

Where  there  is  a  direct  appointment  to  strangers 
to  the  power,  and  a  gift  by  the  same  instrument 
to  the  persons  entitled  in  default  of  appointment, 
the  latter  will  be  put  to  their  election  ( Whistler  v. 
Webster,  2  Ves.  jun.  367 ;  Be  Brooksbank,  34  Ch.  D. 
160;  Be  Wheatley,  27  Ch.  D.  606). 

In  order  to  raise  a  case  of  election  there  must  be  an  absolute 
direct  appointment  to  the  strangers  ;  nothing  short  of  that  will 
be  effectual ;  a  mere  condition  annexed  to  an  appointment  to  an 
object  woidd  be  treated  as  an  imwarranted  attempt  to  restrict 
the  interests  of  the  real  objects  of  the  power,  and  would  be 
rejected  accordingly.  The  cases  of  Carver  v.  Bowles  (2  E.  &  M. 
301),  and  Blacket  v.  Lamb  (14  B.  482),  illustrate  this  and  show 
that  the  first  question  is,  are  the  words  of  appointment  sufficient 
to  vest  the  property  absolutely  in  the  objects  of  the  power,  with 
a  superadded  condition  not  warranted  by  the  power,  or  do  the 
superadded  words  in  terms  constitute  an  absolute  unconditional 
appointment  in  favour  of  the  strangers  ?    If  the  former  is  the 
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case,  no  question  of  election  can  arise,  because  the  object  of  tbe 
power  is  the  only  person  who  takes,  and  there  is  no  conflict 
between  him  and  any  other  person  ( White  v.  White,  22  Ch.  D. 
555).  In  that  case  a  testator,  with  power  to  appoint  settled 
lands  to  the  children  of  his  first  marriage,  appointed  them  to 
his  eldest  son,  subject  to  charges  in  favour  of  his  other  children, 
some  of  whom  were  by  a  second  marriage ;  and  devised  land 
and  shares  of  his  own  to  the  same  son,  subject  to  the  same 
charges  so  as  to  equalise  the  shares  of  all  his  children  in  all  his 
property.  Fry,  J.,  held  that  a  case  of  election  arose ;  and  this 
was  followed  in  King  v.  King  (13  L.  E..  Ir.  531),  where  the 
donee  of  a  testamentary  power  of  appoiatiag  land  among  his 
male  issue  devised  certain  of  such  lands  to  B.  his  eldest  son  "  to 
be  chargeable  with  2,000/.  borrowed  for  B.'s  sole  use,"  and  gave 
legacies  out  of  his  own  estate  to  all  the  other  objects  of  the 
power  (who  were  apparently  also  the  persons  entitled  in  de- 
fault of  appointment,  though  this  is  not  stated  in  the  report), 
and  directed  payment  of  his  debts  and  legacies  out  of  a  fund 
made  up  of  certain  proceeds  of  sale  and  the  sum  of  2,000/. 
chargeable  on  the  appointed  estate.  It  was  held  that  there  was 
not  an  absolute  appointment  of  the  estate  to  B.  subject  to  a  void 
charge ;  but  that  all  that  was  appointed  was  the  estate  minus 
2,000/.,  and  that  a  case  of  election  was  consequently  raised 
against  the  male  issue  other  than  B. 

The  appointor  must  assume  to  dispose  of  that  which  is  not  his : 
if  he  merely  states  that  it  has  been  disposed  of  in  a  particular 
way,  and  then  proceeds  to  distribute  his  property  on  that  assump- 
tion, and  it  turns  out  that  he  was  mistaken,  no  case  of  election 
arises  {Leim  v.  Leicis,  11 1.  E.  Eq.  343 ;  Bashwood  v.  Peyton,  18 
Ves.  41 ;  and  see  Be  Woodkys,  29  L.  R.  Ir.  304).  And  he  may 
show  that  he  has  appointed  to  the  strangers  to  the  power,  only 
if  and  so  far  as  he  was  lawfully  entitled  to  do  so,  with  a  gift 
over  to  the  objects  if  he  could  not  effect  his  primary  purpose. 
In  such  a  case  no  question  of  election  would  arise  {Ee  Sicin- 
burne,  27  Ch.  D.  696;  Church  v.  Kemble,  5  Sim.  625). 
Appointment  Where  a  man  having  a  power  to  appoint  to  A.  a  fund,  which 
and  gift  to      in  default  of  appointment  is  given  to  B.,  exercises  the  power  in 
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favour  of  C.  and  gives  other  benefits  to  B.,  although  the  exe-  persons 

cution  is  merely  void,  yet  if  B.  will  accept  the  gifts  to  him,  he  default.™ 

must  convey  the  estate  to  C.  according  to  the  appointment  (Sug. 

Pow.  578  ;  Tomkyns  v.  Bhne,  28  B.  422  ;  Prescott  v.  Edmunds, 

4L.  J.  Ch.  0.  S.  111). 

If  the  donee  of  a  power  appoints  in  due  form,  without  re-  Kevocation 

serving  any  power  of  revocation,  to  A.  an  object  of  the  power,  appointment, 

and  afterwards  purports  to  revoke  that  appointment,  or  if  he  ^^^  ?'!'  *° 
'■      ^  .  ^  ^  '  appointee, 

has  reserved  a  power  of  revocation,  but  the  original  power  has 
been  by  some  means  extinguished,  and  he  purports  nevertheless 
to  exercise  it — in  either  case,  if  by  the  same  instrument  he  gives 
benefits  to  the  original  appointee,  the  latter  will  be  put  to  his 
election.  In  Cooper  v.  Cooper  (6  Ch.  15),  Mrs.  C  had  a  power 
of  appointment  among  her  children  to  be  exercised  before  a  cer- 
tain period.  Before  that  period  she  made  a  valid  appointment 
and  reserved  a  power  of  revocation.  By  her  wiU,  which  did  not 
come  into  operation  until  after  the  period  during  which  her 
power  existed,  and  was  therefore  an  invalid  execution  of  it,  she 
purported  to  make  a  difierent  disposition  of  the  property  subject 
to  the  power,  and  at  the  same  time  gave  benefits  to  the  original 
appointees.  It  was  held  that  the  latter  were  put  to  their  elec- 
tion, and  that  the  next  of  kin  of  one  of  them,  who  was  dead, 
were  also  bound  to  elect.  And  this  was  afiirmed  in  the  House 
of  Lords  (L.  R.  7  H.  L.  53 ;  and  see  Pickersgill  v.  Rodger,  5 
Ch.  D.  163). 

If,  prior  to  the  Act  37  &  38  Yict.  c.  37,  the  donee  of  a  non-  Exclusive 
exclusive  power  of  appointment  among  a  class  (to  whom  the  undernon^ex- 
property  was  limited  in  default  of  appointment)  appointed  ex-  "1"^^^^  power, 
clusively  to  one  object,  and  by  the  same  instrument  conferred 
benefits  on  the  others,  the  latter  were  put  to  their  election  (Sug. 
Pow.  579). 

If  the  donee  of  a  power  improperly  delegates  it  to  another,  Delegation. 
and  confers  gifts  by  the  same  instrument  on  the  persons  en- 
titled in  default  of   appointment,  they  will  be  put  to   their 
election  {Ingram  v.  Ingram,  cited  1  Yes.  sen.  259). 

The  doctrine  applies  equally  to  the  converse  case  of  a  revoca-  Eevooation 
tion  in  excess  of  the  power.     In  Coutts  v.  Acivorth  (9  Eq.  519),  j^^er^reserv- 
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ed  and  gifts 
to  appointee. 


Limits  of 
doctrine. 


a  fund  was  vested  in  trustees  in  trust  for  A.  for  life  with  re- 
mainders over,  and  there  was  reserved  to  the  settlor  a  power  of 
revoking  the  remainders  over.  The  settlor  by  his  will  pur- 
ported wholly  to  revoke  the  trusts  of  the  settlement  and  gave 
benefits  to  A.  It  was  held  that  A.  was  put  to  his  election ;  (see, 
too,  Booker  v.  Booker,  34  W.  E.  346). 

3.  But  if  the  donee  of  the  power  appoint  the  specific  property 
subject  to  the  power  to  strangers,  and  then  appoint,  devise,  and 
bequeath  all  his  property  not  thereinbefore  specifically  and 
absolutely  appointed  or  bequeathed,  to  an  object  of  the  power, 
the  latter  will  take  the  property  subject  to  the  power  under  the 
residuary  appointment,  and  no  case  of  election  will  be  raised, 
although  the  residuary  gift  comprised  property  belonging  to  the 
testator  absolutely.     The  rule  is  that — 

The  doctrine  of  election  is  to  be  applied  as 
between  a  gift  under  one  instrument  and  a  claim 
dehors  that  instrument  and  adverse  to  it,  and  is 
not  to  be  applied  as  between  one  clause  in  an 
instrument  and  another  clause  in  the  same 
instrument. 

In  Wollaston  v.  King  (8  Bq.  165),  A.  had  power  under  her 
marriage  settlement  to  appoint  certain  funds  among  the  children 
of  the  marriage.  A.  by  her  will  in  execution  of  this  power  ap- 
pointed a  portion  of  the  funds  to  child  B.  for  life,  with  remainder 
(which  was  void),  as  he  should  by  wiU  appoint,  and  made  a 
general  residuary  appointment  of  the  settled  fund,  subject  to  all 
other  appointments  made  thereof,  to  her  daughters,  to  whom  she 
gave  benefits  out  of  her  own  property  by  the  same  will.  It  was 
held  that  the  daughters  were  not  put  to  their  election. 

"It  would  seem  a  very  strange  thing  that  in  construing  the 
same  instrument  the  Court,  dealing  with  a  clause  in  which  a 
fund  is  expressed  to  be  given  partly  to  A.  and  partly  to  B., 
should  hold  that  the  gift  to  A.  being  void,  the  testator's  inten- 
tion is  that  B.  should  take  the  whole;  and  then,  coming  to 
another  clause  in  which  another  fund  is  given  to  B.  and  no 
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mention  of  A.  at  all,  it  should  hold  that  there  is  an  implied  con- 
dition that  B.  should  give  back  part  of  that  which  it  was  the 
testator's  intention  that  he  should  take"  (|jer  Y.-O.  James,  8  Eq. 
174,  and  see  Wallinger  v.  Wallinger,  9  Eq.  301 ;  and  of.  Warren 
T.  Rudall,  1  J.  &  H.  1). 

But  there  may  be  election  between  successive  appointments  Election 
in  the  same  instrimient.  Where  successive  irrevocable  appoint-  suoeessive 
ments  are  made  in  favour  of  the  same  person,  the  latter  appoint-  ^PPo^'-^eiits. 
ment  will  be  held  to  be  in  substitution  for  the  former,  if  such 
appears  to  be  the  intention  of  the  appointor,  and  the  person  in 
whose  favour  the  appointments  are  made  will  be  compelled  to 
elect  between  them.  In  England  v.  Lavers  (3  Eq.  63),  A.  having 
a  power  of  appointment  among  children  over  a  fund,  appointed 
one-seventh  to  child  E.  on  her  marriage,  and  another  one-seventh 
to  child  L.  on  her  marriage ;  he  afterwards  executed  a  deed-poll, 
by  which,  without  noticing  the  previous  appointments,  he 
gave  one-sixth  to  E.,  another  one-sixth  to  L.,  three-sixths  to 
other  children,  and  left  one-sixth  undisposed  of.  By  his  will 
he  disposed  of  so  much  of  the  fund  as  was  not  then  already  ap- 
pointed in  favour  of  any  of  his  children.  The  Master  of  the 
Rolls  held  that  the  deed-poll  was  in  substitution  for  the  former 
appointments.  Of  course  the  donee  of  the  power  could  not 
interfere  with  these  appointments,  but  when  he  executed  the 
deed-poll,  he  meant  to  give  each  of  his  daughters  one-sixth  not 
in  addition  to,  but  in  substitution  for,  the  one-seventh  he  had 
already  given ;  a  case  of  election  was  accordingly  raised.  This 
is,  however,  rather  a  question  of  construction  than  of  election, 
properly  so  called ;  Re  Keon  (3  L.  E,.  Jr.  228)  is  to  the  same  effect. 

And  aU  questions  of  election  must  depend  on  the  state  of  oir-  No  election 
cumstances  existing  at  the  testator's   death  {Lady   Cavan   v.  under  a  will 
PuUeney,  2  Ves.  jun.  544,  3  ihid.  384).     In  Grissell  v.  Sivinhoe  ^ubsequentij 
(7  Eq.  291),  a  testator  who  was  entitled  to  a  moiety  of  a  fund,  takeumidera 
purported  to  bequeath  the  whole  and  to  give  one  moiety  thereof  title. 
to  the  husband  of  the  lady  who  was  really  entitled  to  one  moiety 
in  her  own  right.     She  survived  the  testator,  and  it  was  held 
that  the  husband,  who  had  become  entitled  as  his  wife's  adminis- 
trator to  her  moiety,  was  not  bound  to  elect  between  that  and 
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the  gift  in  the  testator's  will.    This  decision  proceeded  on  the  as- 
sumption that  the  legatee's  title  to  the  property  did  not  exist  at 
the  death  of  the  testator,  but  was  a  derivative  title  through  the 
title  of  another  person  who  was  the  true  owner  at  the  death 
{Cooper  V.  Cooper,  6  Ch.  15,  21). 
No  election  if       4.  There  remains  to  he  noticed  an  important  exception  to  the 
valid  appoint-  application  of  the  doctrine  of  election  to  appointments  under 
i^projfcon-  powers,  which  is  thus  stated  by  Y.-C.  Wood : 

Where  there  is  an  absolute  appointment  to  an 
object  of  the  power,  followed  by  attempts  to 
modify  the  interest  so  appointed  in  a  manner 
wliich  the  law  will  not  allow,  the  Court  reads  the 
will  as  if  all  the  passages  in  which  such  attempts 
are  made,  were  swept  out  of  it  for  all  intents  and 
purposes. 

That  is,  not  only  so  far  as  they  attempt  to  regulate  the 
quantum  of  interest  to  be  enjoyed  by  the  appointee  in  the  settled 
property,  but  also  so  far  as  they  might  otherwise  have  been 
relied  upon  as  raisiug  a  case  of  election  ( Woolridge  v.  Woolridge, 
John.  63  ;  Carver  v.  Botcles,  2  E.  &  M.  304).  And,  d  fortiori, 
if  the  attempt  to  modify  the  appoiatee's  interest  be  merely 
precatory,  no  case  for  election  will  arise.  Blacket  v.  Lamb 
(14  B.  482)  ;  Langsloio  v.  Langslow  (21  B.  552)  ;  Moriarty  v. 
Martin  (3  Ir.  Ch.  R.  26),  although  mentioned  vnth  some  ap- 
proval by  Lord  St.  Leonards  (Pow.  582)  cannot  be  taken  to  be 
now  law  (5  Eq.  49).  So,  too,  it  has  been  held  that  an  exe- 
cutory gift  over  to  a  stranger  on  the  death  of  an  appointee 
is  merely  void,  and  raises  no  case  of  election  {Bate  v.  Willats, 
37  L.  T.  221) ;  but  see  ante,  p.  302.  The  rule  applies 
equally  to  cases  where  the  testator,  after  appointing  shares 
absolutely  and  then  directing  them  to  be  settled,  adds  an  ex- 
press forfeiture  clause  if  no  such  settlement  be  made  {King  v. 
King,  15  Ir.  Ch.  E.  479) ;  but  if  he  also  gives  legacies  out  of 
his  own  property  and  directs  that  such  legacies  shall  be  forfeited 
if  the  appointed  shares  be  not  settled,  such  a  direction  is  valid 
and  effectual  {ibid.). 
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And  the  Court  will  regard  with  particular  disfayour  any 
modifications  or  conditions  attached  to  an  appointment  which 
fail  by  transgressing  the  rules  against  perpetuity,  or  the  like. 
It  is  not  for  the  Court  to  aid  attempts  of  that  nature  either  by 
the  application  of  the  doctrine  of  election  or  otherwise  ( WoUaston 
V.  King,  8  Eq.  175  ;  Re  Warren,  26  Ch.  D.  208 ;  Be  Handcoch, 
23  L.  E.  Ir.  34). 

5.  Notwithstanding  the  opinion  of  Lord  St.  Leonards  to  the  The  disap- 

.  .  pointed  donee 

contrary  (Sug.  Pow.  576),  it  is  clear  that  compensation,  not  is  entitled  to 
forfeiture,  is  the  right  of  the  disappointed  donee.  See  1  Sw.  nXforfettm-e! 
433,  n.,  where,  after  a  review  of  the  authorities,  the  following 
conclusions  are  arrived  at : — (i.)  That  in  the  event  of  election  to 
take  against  the  instrument,  Courts  of  Equity  assume  jurisdiction 
to  sequester  the  benefit  intended  for  the  refractory  donee,  in  order 
to  secure  compensation  to  those  whom  his  election  disappoints. 
(H.)  That  the  overplus  after  compensation  does  not  devolve  as 
undisposed  of,  but  is  restored  to  the  donee,  the  purpose  being 
satisfied  for  which  alone  the  Court  controlled  his  legal  right. 

"  The  disappointed  legatee  may  say  to  the  devisee,  '  you  are 
not  allowed  by  a  Court  of  Equity  to  take  away  out  of  the  testa- 
trix's estate  that  which  you  would  otherwise  be  entitled  to,  until 
you  have  made  good  to  me  the  benefit  she  intended  for  me.' 
That  means  that  no  one  can  take  the  property  which  is  claimed 
under  the  will  without  making  good  the  amount ;  or  in  other 
words,  as  between  the  devisees  and  legatees  claiming  under  the 
will,  the  disappointed  legatees  are  entitled  to  sequester  or  keep 
back  from  the  other  devisees  or  legatees  the  property  so  devised 
and  bequeathed  until  compensation  is  made.  Thence  arises  the 
doctrine  of  an  equitable  charge  or  right  to  realise  out  of  that 
property  the  sum  required  to  make  compensation  "  {per  Jessel, 
M.  E.,  5  Ch.  D.  173).  It  follows  from  this  that  the  equity 
attaches  to  the  estate.  In  Pickersgill  v.  Rodger  (5  Ch.  D.  163), 
the  son  of  a  testatrix  predeceased  her,  but  his  estate  took  the 
benefit  of  the  gifts  in  her  will  by  virtue  of  sect.  33  of  the  "WiUs 
Act.  Her  will  was  so  framed  that  a  case  of  election  would  have 
been  raised  against  the  son  if  he  had  survived  her ;  and  it  was 
held  that  the  disappointed  legatees  were  entitled  to  require  the 
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son's  estate  to  make  good  the  benefits  intended  for  them  hy  the 
will.  There  was  no  longer  any  room  for  election,  as  the  son 
with  whom  the  power  of  election  lay  was  dead  ;  but  the  rights 
of  the  parties  were  determined  on  the  footing  that  the  son's 
estate  took  under  the  will  {ibid.,  p.  174 ;  and  see  Schroder  v. 
Schroder,  Kay,  578;  Douglas  v.  Boughs,  12  Eq.  617).  The 
right  to  compensation  is  not  lost  by  the  death  of  the  person  who 
has  elected,  but  may  be  enforced  against  his  estate  {Rogers  v. 
Jones,  3  Oh.  D.  688). 
Testator  must  Inasmuch  as  the  doctrine  of  election  depends  on  compensa- 
of  his  own,  tion,  it  foUows  that  the  donee  of  a  limited  power,  who  appoints 
compi:^atira  *°  strangers,  must  confer  benefits  on  the  persons  entitled  in  de- 
may  be  made,  fault  of  appointment  out  of  property  absolutely  his  own.  "  The 
doctriue  of  election  cannot  apply  where  there  is  no  other  subject 
but  that  to  be  appointed.  It  never  can  be  applied  but  where, 
if  an  election  is  made  contrary  to  the  will,  the  interest  that 
would  pass  by  the  will  can  be  laid  hold  of  to  compensate  for 
what  is  taken  away ;  therefore  in  all  cases  there  must  be  some 
free  disposable  property  given  to  the  person  which  can  be  made 
a  compensation  for  what  the  testator  takes  away  "  {Bristow  v. 
Ward,  2  Yes.  jun.  336,  350  ;  Armstrong  v.  Lynn,  9  I.  R.  Eq. 
186).  No  case  of  election  arises  if  the  property  out  of  which 
compensation  is  to  be  given  is  made  inalienable  by  the  instru- 
ment which  is  said  to  raise  the  case  of  election  {Smith  v.  Lucas, 
18  Ch.  D.  531 ;  Re  Vardon,  31  Ch.  D.  275 ;  Re  Wheatley,  27 
Ch.  D.  606  ;  Hamilton  v.  Hamilton,  (1892)  1  Ch.  396) ;  or,  if  the 
person  from  whom  compensation  is  claimed  elects  to  take  under 
the  instrument,  but  has  no  assignable  interest  thereunder  {Re 
Lord  Chesham,  31  Ch.  D.  466). 
No  election  In  Re  Fowler  (27  B.  362),  a  testator  had  two  distinct  ex- 

appointments  elusive  powers,  one  over  real  estate  the  objects  of  which  were 
^wers^!^**'^  his  children  and  grandchildren,  the  other  over  personalty  the 
objects  of  which  were  his  children  only.  He  appointed  the 
realty  among  some  of  his  children,  and  the  personalty  among 
some  of  the  children  and  a  grandchild  :  it  was  held  that  no  case 
of  election  was  raised  in  favour  of  the  grandchild. 

In  Re  Aplin  (13  W.  E.  1062),  a  testator  had  also  two  distinct 
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powers  over  two  distinct  funds ;  the  objects  of  both  powers  were 
his  children,  and  the  fund  was  given  to  them  in  default  of  ap- 
pointment ;  but  only  one  of  the  powers  authorized  an  exclusive 
appointment.  The  testator  had  five  children,  and  he  exercised 
both  powers  by  his  will,  appointing  under  the  exclusive  power 
to  child  A.,  and  under  the  non-exclusive  power  to  children  B. 
and  C.  The  latter  appointment  was  invalid,  and  A.  was  en- 
titled to  a  share  of  the  fund  as  in  default  of  appointment.  It 
was  held  that  no  case  of  election  was  raised  against  him. 

The  phrase  "free  disposable  property,"  although  now  a  classical 
term,  is  not  quite  free  from  ambiguity ;  does  it  mean  necessarily 
property  which  belonged  to  the  testator  at  his  death  and  nothing 
else  ?  If  so,  supposing  that  a  testator  gave  A.'s  property  to 
B.,  and  B.'s  property  to  C,  and  A.  elected  to  take  under  the 
will,  B.  could  take  the  property  devised  to  him  and  refuse  to 
give  effect  to  the  gift  to  0.  In  such  a  case,  does  A.'s  property 
become,  for  the  purpose  of  election,  part  of  the  testator's  "  free 
disposable  property  "  as  soon  as  A.  elects  to  take  under  the  will  ? 

6.  Property  of   all   sorts,  freehold   and   copyhold,  real   and  The  doctrine 
personal,  is  subject  to  the  doctrine  of  election,  and  that  whether  property°of 
the  interests  are  immediate,  remote,  contingent,  of  value,  or  not       ^"^^^' 
of  value  {Wilson  v.  Tmonshend,  2  Ves.  jun.  693). 

The  doctrine  also  applies  to  the  interests  of  persons  under  And  to  all 
disability,  as  infants  and  married  women  (Sug.  Pow.  577).  In  P®'^^°'^' 
cases  of  infancy  the  period  of  election  is  either  deferred  until 
the  infant  attains  twenty-one  {Streatfield  v.  Streatfield,  1  "W.  & 
T.  L.  C.) ;  or  an  inquiry  is  directed  as  to  what  would  be  for 
the  infant's  benefit  [Greiton  v.  Hawarcl,  1  Sw.  413,  n.  (c) ;  Re 
Lord  Chesham,  31  Ch.  D.  472).  And  an  order  has  been  made  in 
some  instances  for  an  infant  to  elect  without  any  reference  to 
chambers  {Lamb  v.  Lamb,  5  W.  R.  772 ;  Rushout  v.  Riishout, 
6  Bro.  P.  C.  89;  Blunt  v.  Lack,  26  L.  J.  Ch.  148).  As  a 
general  rule,  in  cases  of  disability  by  reason  of  coverture,  an 
inquiry  was  directed  as  to  what  is  for  the  benefit  of  the  married 
woman  (1  Sw.  413,  n.  (c) ;  see  Cooper  v.  Cooper,  L.  P.  7  H.  L. 
63). 

Prior  to  20  &  21  Vict.  c.  57,  a  married  woman  could  not  elect 
r.  c  c 
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to  relinquish  a  reversionary  interest  in  personalty  ( Williams  v. 
Mayne,  1 1.  E.  Eq.  519  ;  disapproving  of  Wall  v.  Wall,  15  Sim. 
513).  It  is  submitted  that,  since  the  Married  "Women's  Pro- 
perty Act,  1882,  as  regards  property  of  which  the  married 
woman  can  dispose  under  that  Act,  she  is  now  to  he  regarded  as 
a  feme  sole :  hut  questions  of  diflBoulty  may  still  arise,  such  as 
are  pointed  out  by  the  M.  R.  in  Smith  v.  Lucas  (18  Ch.  D.  531). 
At  p.  544  he  says, "  Then  there  arises  another  question:  namely, 
can  the  wife  during  coverture  elect  ?  I  think  she  can.  I  think 
that  point  is  settled  by  Barrow  v.  Barrow  (4  K.  &  J.  409),  and 
one  or  two  other  cases.  But  can  she  during  coverture  elect  so 
as  to  make  herself  bound  by  the  contract,  and  deprive  herself  of 
the  power  of  saying  it  shall  not  affect  particular  property, 
although  that  property  is  not  in  possession,  and,  so  far  as  she  is 
concerned,  not  in  existence  ?  In  other  words,  can  she,  during 
the  coverture,  without  the  assistance  of  a  court  of  equity,  elect 
to  this  extent,  that  she  will  make  the  covenant  binding  on  pro- 
perty thereafter  acquired,  although  at  the  time  she  has  no 
property  at  all?  I  am  not  aware  of  any  case  deciding  the 
exact  point ;  but  looking  at  the  current  of  authority,  and  not 
forgetting  the  recent  case  of  Bike  v.  Fitzgihhon  (17  Ch.  D.  454), 
I  think  she  cannot ";  (see  this  passage  explained  by  Pearson,  J., 
28  Ch.  D.  424).  It  will  be  observed  that  the  case  suggested  by 
Sir  Gr.  Jessel  may  still  arise,  because  the  Act  does  not  apply 
where  the  married  woman  has  no  free  separate  property  at  all  at 
the  time  of  contracting ;  (see  ante,  p.  265 ;  and  Re  Queade,  54 
L.  J.  Ch.  786). 

7.  If  the  person  who  elects  be  absolutely  entitled,  his  election 
of  course  binds  all  who  claim  under  him ;  but  if  he  has  only  a 
limited  interest,  his  election  will  not  hind  the  rights  of  those 
entitled  in  remainder  {Ward  v.  Baugh,  4  Ves.  623),  and  each  of 
such  remaindermen  has  a  separate  right  of  election,  although 
Lord  Northington  was  of  opinion  that  the  rule  of  election  was 
to  be  confined  to  a  plain  and  simple  devise  of  the  inheritance, 
and  could  not  be  extended  to  limitations  {Forrester  v.  Gotten, 
Ambl.  388).  This  view,  however,  is  not  sanctioned  by  subse- 
quent authorities  (1  Sw.  408,  n. ;  Sug.  Pow.  578). 
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In  Fytche  v.  Fytche  (7  Eq.  494),  a  testator  made  several 
bequests  to  his  wife,  including  some  property  to  wMoh  she  was 
entitled  in  her  own  right.  The  wife  survived  and  received  the 
benefits  given  by  the  will,  but  never  elected,  and  died  intestate 
leaving  four  next  of  kin,  three  of  whom  elected  to  take  under 
the  will,  and  the  fourth,  who  was  the  widow's  heir  and  adminis- 
trator, against  it.  It  was  held  that  each  of  the  next  of  kin  had 
a  separate  right  of  election,  and  that  neither  the  election  of  the 
majority,  nor  that  of  the  heir  and  administrator,  bound  the 
others. 

Election  by  a  married  woman  binds  both  her  real  and  personal  Election 
estate  in  the  hands  of  her  heirs  and  representatives  (Ardesoife  v.  -Hroman. 
Bennet,  2  Dick.  463),  and  she  may  elect  without  deed  acknow- 
ledged {Barrmv  v.  Barrow,  4  K.  &  J.  409).  Her  husband  also 
is  bound  by  her  election  in  respect  of  personalty  and  realty  held 
in  trust  for  her ;  but  he  is  not  bound  in  respect  of  her  legal 
estates  in  realty,  or  in  respect  of  her  personalty  which  vests  in 
him  in  her  right,  for  the  right  of  election  is  an  equitable  doctrine 
and  does  not  bind  legal  estates.  It  has  been  said  (2  Yes.  jun. 
560)  that  "  the  election  is  hers  and  her  husband's ;  a  married 
woman  may  forfeit  a  conditional  gift ;  the  estate  is  in  her ;  he 
takes  in  her  right.  If  they  disagree,  it  must  be  considered  by 
the  Court  what  is  most  for  her  interest ;  if  he  is  considered  as 
having  an  estate,  that  must  rise  and  fall  with  hers ;  it  is  the 
most  favourable  supposition  for  him "  [per  C.  J.  De  Grey). 
However,  in  Brodie  v.  Barry  (2  V.  &  B.  127),  the  heiress-at-law 
of  heritable  property  in  Scotland  was  also  legatee  of  personal 
property  in  England.  Her  ancestor  devised  his  real  estates  in 
Scotland  away  from  her ;  it  was  held  that,  although  she  was  put 
to  her  election,  the  interest  of  her  husband  in  his  marital  right 
could  not  be  affected.  This  was  admitted  by  Sir  S.  EomiUy, 
who  was  counsel  for  the  plaintiff. 

In  Griggs  v.  Gibson  (1  Eq.  685),  by  the  antenuptial  settlement 
of  A.,  certain  real  estate  was  limited  (after  the  death  of  A.  and 
his  wife)  to  the  use  of  all  the  children  of  the  marriage  as  tenants 
in  common  in  tail ;  and  by  the  same  settlement  personal  property 
was  vested  in  trustees  on  trust  for  the  same  persons.     A.  by  his 
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will  gave  1,000^.  per  annum  to  B.,  one  of  liis  daughters,  for  her 
separate  use  for  life,  and  declared  that  she  should  accept  it  in 
full  for  any  share  or  interest  that  she  might  take  under  his  mar- 
riage settlement.  B.  was  a  married  woman,  and  her  husband 
was  insolvent ;  she  elected,  with  her  husband's  concurrence,  to 
take  under  the  will  and  renounce  all  benefits  under  the  settle- 
ment. It  was  held  that,  inasmuch  as  the  personal  estate  was 
standing  in  the  name  of  the  trustees,  and  the  fimd  was  not  in 
the  wife's  possession  or  in  her  husband's  in  her  right,  the  interest 
of  the  husband  and  his  official  assignee  failed  entirely  ;  for  the 
wife's  interest  called  on  her  to  claim  the  property.  But  it  was 
also  held  that  her  election  could  not  defeat  the  interest  of  the 
official  assignee  in  the  real  estate,  but  she  was  bound  to  give 
compensation,  in  electing  against  the  settlement,  to  the  extent 
of  the  realty  which  the  assignee  could  have  taken. 

8.  In  order  to  raise  a  case  of  election,  the  testator  must  pur- 
port to  dispose  of  property  not  his  own  {Forrester  v.  Gotten, 
Amb.  388).  This  requirement  would  be  fulfilled  by  the  donee 
of  a  limited  power  by  an  appointment  to  a  stranger.  It  makes 
no  difference  whether  he  knew  the  property  to  be  another's  or 
supposed  it  to  be  his  own,  so  long  as  the  intention  to  dispose  of 
the  property  is  clear  {Whistler  v.  Webster,  2  Ves.  jun.  367,  370). 
On  the  same  principle,  it  is  immaterial  whether  the  donee  of  a 
limited  power  expressly  appoint  to  strangers  with  the  full  know- 
ledge that  his  power  is  limited,  or  whether  he  erroneously  sup- 
pose that  his  power  is  a  general  one,  or  comprises  the  persons  to 
whom  he  appoints. 

It  is  a  rule  in  the  construction  of  vwlls  that  a  general  devise 
or  bequest  does  not  include  property  which  did  not  belong  to  the 
testator,  in  order  to  raise  a  case  of  election  (1  "W.  &  T.  L.  C.  6th 
ed.,  409  et  seq.,  and  cases  there  cited ;  Synge  v.  Synge,  9  Ch.  128 ; 
Pickersgilly.  Rodger,  5  Ch.  D.  163).  It  follows,  therefore,  that 
although  a  general  devise  or  bequest  since  the  Wills  Act  executes 
general  powers,  such  a  devise  or  bequest  would  not  be  taken  to 
operate  as  an  execution  of  a  limited  power  in  order  to  raise  a  case 
of  election.  And  parol  evidence  is  not  admissible  to  show  that 
the  testator  was  under  a  mistaken  apprehension  that  certain 
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property  belonged  to  him,  or  that  his  power  was  general,  and 
intended  to  include  such  property,  or  the  property  subject  to 
such  power,  in  his  residuary  gift  {ihid.  413 ;  Sug.  Pow.  597) .  It  is 
perhaps  doubtful  whether  general  words  of  gift  and  appointment 
would  be  held  to  execute  a  limited  power  in  favour  of  a  stranger 
in  order  to  raise  a  case  of  election,  if  the  testator  had  no  other 
power.  A  limited  power  may  be  sufficiently  referred  to  by 
general  words  of  appointment,  if  the  donee  has  no  other  power 
and  the  appointee  is  an  object  of  the  power  {Re  Teape,  16  Eq. 
442,  and  ante,  p.  183) ;  but  a  mere  reference  to  all  powers  in 
general  terms  seems  too  slight  evidence  of  intention,  if  the 
appointee  be  a  stranger. 

9.  The  difficulty  of  sustaining  a  case  of  election  is  always  "Wheretesta- 
much  greater  where  the  testator  has  a  partial  interest  in  the  ^terest^'^'^'^*^ 
property  dealt  with  than  where  he  purports  to  devise  an  estate 
in  which  he  has  no  interest  at  all.  "Where  the  testator  has  some 
interest,  the  Court  will  lean  as  far  as  possible  to  a  construction 
which  would  make  him  deal  only  with  that  to  which  he  was 
entitled  {HoivelU  v.  Jenkins,  2  J.  &  H.  706,  713 ;  Wintour  v. 
Clifton,  8  D.  M.  &  G-.  649 ;  Grissell  v.  Sicinhoe,  7  Eq.  291 ; 
Booker  v.  Booker,  34  W.  E.  346 ;  Mel  v.  JSToel,  4  Dr.  624). 

In  Tanner  v.  Elworthy  (4  B.  487),  a  father  had  a  power  of 
appointing  leaseholds  among  his  children,  who  were  entitled 
thereto  in  default  of  appointment.     The   father   renewed  the 
leases  in  his  own  name,  and  by  his  will  confirmed  the  settlement 
containing  the  power,  and  gave  his  freeholds  and  leaseholds  to 
his  son,  and  a  legacy  to  his  daughters.     He  had  other  lease- 
holds besides  those  subject  to  the  power.     It  was  held,  that  the 
latter  did  not  pass  by  the  will,  and  that  no  case  of  election  arose. 
In  Senry  v.  Senry   (6  I.  E.  Eq.   286),   an   estate   caUed 
Dolphin's  Barn  was  settled  on  trust  for  A.'s  wife  for  life  for  her 
separate  use,  with  remainder  for  the  children  of  the  marriage  as 
the  wife  should  appoint,  and  in  default  of  appointment,  for  the 
children  equally.    By  the  death  of  one  of  his  seven  children,  A. 
became  entitled  to  one-seventh  of  the  premises.     By  his  will  he 
gave  "  his  property  in  Dolphin's  Barn."    This  was  held  to  mean 
merely  his  one-seventh,  and  not  to  show  an  intention  to  dispose 
of  property  not  his  own  so  as  to  raise  a  case  of  election ;  (and  see 
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Padbury  v.  Clark,  2  Mac.  &  Gr.  298 ;  Fitzsimom  v.  Fitzsimom, 
28  B.  417;  Re  Bidwell,  32  L.  J.  Ch.  71).  But  in  Wilkinson  v. 
Dew^  (6  Ch.  339),  where  a  testatrix  was  in  possession  of  the 
entirety  of  an  estate  A.,  tut  was  owner  of  only  one  moiety,  and 
was  mortgagee  in  possession  of  the  other,  a  gift  of  "  all  and 
singular  the  mines  of  A.,  formerly  the  estate  of  S.,"  was  held  to 
operate  on  the  whole  estate,  and  not  merely  on  her  own  moiety; 
for  wills  are  to  be  construed  reasonably,  although  parties  are 
thereby  put  to  their  election. 

10.  No  person  can  be  made  to  elect  without  clear  knowledge 
of  the  state  of  the  properties  ( Whistler  v.  Webster,  2  Ves.  jun. 
371),  and  if  election  be  made  in  ignorance  it  will  not  be  binding 
{Pusey  V.  Desboumie,  3  P.  W.  315).  But  election  need  not 
be  express ;  it  may  be  implied :  but  the  acts  from  which  the 
election  is  to  be  implied  must  be  done  with  a  full  knowledge  of 
the  elector's  rights,  and  with  the  intention  of  electing  {Strat- 
ford V.  Powell,  IB.  &  B.  1).  The  rule  is  thus  stated  by  Lord 
Chelmsford. 

Requisites  to  In  order  that  a  person  who  is  put  to  his  election 

make  a  bind- 
ing election.  should  be  Concluded  by  it,  two  things  are  neces- 
sary. First,  a  full  knowledge  of  the  nature  of  the 
inconsistent  rights  and  of  the  necessity  of  electing 
between  them.  Second,  an  intention  to  elect, 
manifested  either  expressly  or  by  acts  which 
imply  choice  and  acquiescence  {Spread  v.  Morgan, 
11  H.  L.  C.  615). 

The  doctrine  of  election  is  a  rule  not  of  law,  but  of  equity ; 

tbe  knowledge  of  it  is  therefore  not  to  be  imputed  as  a  matter  of 

legal  obligation  {ibid.).     It  differs  in  this  respect  from  the  right 

of  an  infant  to  repudiate  a  contract  on  attaining  twenty-one, 

which  is  a  legal  right  {Carter  v.  Silber,  (1892)  2  Ch.  278). 

Knowledge  of      The  person  to  elect  is  entitled  to  full  particulars  of  the  estates 
properties.  ,  •  i     i  •        i     •        •     ,      -, 

between  which  his  choice  is  to  be  made,  and  the  Court  of 

Chancery  wiU  ia  almost  aU,  if  not  in  all,  cases  entertain  a  suit 

by  a  person  put  to  election  to  ascertain  the  value  of  such  estate* 


ELECTION.  391 

{Bufrickey.  Broadhurst,  1  Ves.  jun.  171 ;  Wilson  y.  Thornhunj,  10 
Ch.  248).  "  There  is  in  almost  all  oases  Jurisdiction  in  equity 
to  compel  a  final  election,  so  as  to  quiet  the  title  of  those 
interested  in  the  objects  of  which  one  is  to  be  chosen ;  and  the 
Court,  as  a  condition  of  compelling  such  final  election,  secures  to 
the  person  compelled  to  make  it  all  the  information  necessary  to 
guide  him  in  doing  so.  It  is  also  generally,  though  perhaps  not 
universally,  true  that  a  person  for  whose  benefit  conditions  will 
be  imposed  by  the  Court  before  it  makes  an  order  against  him, 
can  entitle  himself  to  the  benefit  of  the  conditions  by  filing  a  biU 
and  offering  by  it  to  submit  to  the  order  "  {per  V.-C.  Wickens, 
Douglas  v.  Douglas,  12  Eq.  617,  637). 

But  although,  before  an  heir  can  be  put  to  his  election,  he  is  Eyideuce  of 
entitled  to  know  everything  which  concerns  the  situation  and  ° 

value  of  the  property  in  reference  to  which  he  may  be  required 
to  make  the  election,  it  is  not  necessary,  when  an  heir  has 
deliberately  confirmed  a  devise  of  lands,  which  without  his  con- 
firmation would  be  invalid,  to  adduce  distinct  evidence  of  his 
knowledge  of  his  rights,  in  order  to  bind  his  representatives 
{Dewar  y.  Maitland,  2  Eq.  834). 
Election  may  be  implied  from  the  state  of  circumstances.  Election  may 

"  From  a  long  course  of  dealing,  from  a  series  of  acts,  the 
Court  is  at  liberty,  as  an  inference  of  fact,  to  conclude  that  the 
party  called  upon  to  elect  knew  his  rights,  knew  the  value  of 
both  estates,  and  knew  the  rule  of  equity  that  he  was  bound  to 
elect,  and  had,  with  that  full  knowledge,  made  his  choice,  with 
the  intention  of  making  it  and  of  electing  between  the  two 
estates.  To  justify  the  Court,  however,  in  arriving  at  that  con- 
clusion, there  must  be  a  series  of  acts  or  dealings,  consistent  only 
with  the  knowledge  which  I  have  already  mentioned,  and  with 
the  deliberate  intention  to  elect,  or  at  least  a  series  of  acts  or 
dealings  that  preponderates  so  strongly  in  the  mind  of  the  Court, 
that  no  person  could  come  reasonably  to  any  other  conclusion ; 
and  the  onus  of  proof  must  rest  always  upon  the  party  who 
alleges  that  the  knowledge  existed,  and  that  the  deliberate  choice 
was  made"  {Sweetman  v.  Stoeetman,  Ir.  E.  2  Eq.  141,  153,  per 
Y.-C.  Chatterton). 
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It  is  impossible  to  lay  down  any  exact  rule  as  to  the  acts  from 
which  election  will  be  presumed.  If  a  party  being  bound  to 
elect  between  two  properties,  not  being  called  upon  so  to  elect, 
continues  in  the  receipt  of  the  rents  and  profits  of  both,  such 
receipt  affording  no  proof  of  preference  cannot  be  an  election  to 
take  one  and  reject  the  other  {Padbury  \.  Clark,  2  Mac.  & 
G-.  298). 

No  absolute  inference  can  be  drawn  from  mere  length  of  time ; 
but  it  must  be  from  circumstances  showing  the  intent  of  the  party ; 
receipt  of  rents  or  of  personalty  officially  wUl  not  bind  {Butricke  v. 
Broadhurst,  3  Bro.  C.  0.  88 ;  Sopivith  v.  Maugham,  30  B.  235). 

In  Morgan  v.  Edicards  (13  Price,  782 ;  I  Bl.  N.S.  401)  it  was 
held  that  it  must  be  shown,  in  order  to  make  mere  acquiescence 
binding,  that  injury  would  now  arise  to  third  persons  from 
rescinding  it,  and  that  it  would  be  impossible  to  place  them  in 
other  than  a  worse  condition  than  they  would  have  been  in  if  the 
party  had  elected  earlier :  and  secondly,  that  the  elector  knew 
that  he  had  a  right  to  elect ;  that  is,  that  he  knew  not  only  the 
existence  of  the  instrument,  but  the  consequences  of  it  on  his 
rights.  In  Brice  v.  Brice  (2  Moll.  21),  the  Lord  Chancellor 
said  :  "  There  is  no  time  limiting  the  right  to  elect,  for  all  the 
circumstances  of  the  case  are  to  be  taken  together,  and  if  they 
do  not  bring  the  case  within  Sir  W.  Grant's  distinctions  (in 
Morgan  v.  Edwards),  the  right  of  election  continues,  notwith- 
standing almost  any  given  lapse  of  time  " ;  (and  see  Billon  v. 
Parker,  1  CI.  &  Fin.  303 ;  WortMngton  v.  Wiginton,  20  B.  67 ; 
Briscoe  v.  Briscoe,  1  J.  &  L.  334). 

If  the  question  arises  between  the  heir  and  the  personal  repre- 
sentatives of  the  person  entitled  to  elect,  it  seems  that  the  Court 
will  not  presimie  an  election  against  the  wiU  unless  it  be  mani- 
festly to  the  donee's  advantage.  In  Harris  v.  Watkins  (2  K.  & 
J.  473),  a  testator  devised  his  residuary  real  estate  in  lieu  and 
discharge  of  aU  debts  due  to  the  devisee.  The  devisee  died 
intestate  three  days  after  the  testator.  It  was  held  that,  as  it 
was  not  manifestly  for  the  disadvantage  of  the  devisee  to  retain 
the  devised  estate,  the  Court  could  not  presume  a  disclaimer,  and 
that,  consequently,  the  heir  was  entitled  to  the  estate,  and  the 
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debts  due  to  the  devisee  and  claimed  by  the  administrator  were 
discharged;  (and  see  Croker  v.  Martin,  1  Bl.  N.S.  573  ;  and  Lord 
St.  Leonards'  comments  thereon,  Prop.  H.  L.  151). 

11.  It  may  here  be  added,  that  an  heir  under  the  old  law  was  Election 
put  to  his  election,  where  an  estate  was  devised  to  him,  although    ^   ^^' 
by  the  rule  of  law  the  devise  was  inoperative,  and  he  took  by 
descent  (Sug.  Pow.  577)  ;  but  now,  by  3  &  4  Will.  4,  c.  106, 
s.  3,  the  heir  takes  as  devisee. 

But  an  English  heir  is  not  to  be  put  to  his  election  by  an 
unattested  will  or  codicil ;  nor  by  a  will  which  is  void  by  reason 
of  the  testator's  incapacity,  or  which  was  not  properly  executed 
to  pass  real  estate  {Gardiner  v.  Fell,  1  J.  &  W.  22  ;  Ex  parte 
Lord  BchMter,  7  Yes.  372  ;  Searle  v.  Greenhanh,  3  Atk.  715), 
unless  the  gift  to  him  be  by  way  of  express  condition  {Boughton 
V.  Boughton,  2  Yes.  sen.  12). 

But  this  doctrine  did  not  apply  to  customary  or  copyhold 
heirs  of  lands  not  surrendered  to  the  use  of  the  will ;  nor  to 
Scotch  or  colonial  heirs  {Dewar  v.  Maitland,  2  Bq.  834 ;  Brodie  v. 
Barry,  2  Y.  &  B.  127;   Orrell  v.  Orrell,  6  Ch.  302). 

In  the  above-mentioned  cases  the  English  heir  was  not  put  to 
his  election  because  there  was  a  disability  in  the  person  of  the 
testator  (2  Yes.  sen.  14) ;  his  will  purporting  to  dispose  of  the 
property  could  not  be  read  at  all. 

So,  an  appointment  by  will  made  during  covertui-e  by  a 
married  woman,  in  execution  of  a  power  to  appoint  "  in  case  she 
should  die  in  her  husband's  lifetime,"  will  be  absolutely  void,  if 
she  survive  him  and  die  without  republishing  her  will ;  and  no 
case  of  election  will  be  raised  {Blaiklock  v.  Grindle,  7  Eq.  215), 
for  the  incapacity  was  hers ;  (and  see  Rich  v.  Cockell,  9  Yes.  369, 
381). 

But  it  does  not  seem  to  have  been  decided  what  would  be  the 
effect  of  a  devise  or  appointment,  if  the  donee  were  incapable  of 
accepting  from  the  testator  that  which  the  testator  purports  to 
give,  by  reason  of  some  law  or  rule  of  public  policy;  e.g., 
whether  a  man  would  be  put  to  his  election  if  his  lands  were 
devised  by  another  person,  before  the  Mortmain  Act,  1891,  to  a 
charity,  or  to  an  alien  before  the  Naturalization  Act,  1870,  and 
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a  legacy  was  at  the  same  time  given  to  Mm.  On  the  one  hand, 
it  might  be  contended  that  the  Court  would  not  aid  an  attempt 
at  a  violation  of  the  law  (8  Eq.  175 ;  and  of.  Arnold  v.  Chapman, 
1  Yes.  sen.  108 ;  Poor  v.  Mial,  6  Mad.  32 ;  Henchman  v.  Att.- 
Gen.,  3  M.  «&  K.  485) .  On  the  other  hand,  it  might  be  contended 
that,  as  regards  a  charity  at  any  rate,  it  is  not  incapable  of  taking 
from  the  living  legatee,  and  that  as  he  can  fulfil  the  testator's 
wish  by  a  deed  duly  enrolled,  he  must  do  so,  or  compensate  out 
of  his  legacy. 

12.  There  are  cases  in  which  special  directions  are  given  as  io 
election,  by  which  it  may  be  confined  to  particular  gifts,  so  as 
to  prevent  election  as  to  other  parts  of  the  will. 

In  East  V.  Cook  (2  Yes.  sen.  30),  a  testator  devised  property 
belonging  to  his  eldest  son  to  his  second  son :  and  amongst  other 
gifts  to  his  eldest  son,  he  gave  him  a  piece  of  property  which  he 
stated  to  be  in  lieu  of  the  property  which  he  purported  to  take 
away  from  the  eldest  son.  In  such  a  caae,  the  eldest  son  is 
merely  put  to  his  choice  between  those  two  bits  of  property.  It 
is  a  case  where  the  ordinary  doctrine  of  election  is  excluded  by 
an  apparent  expression  of  intention  that  only  one  of  the  gifts  to 
the  eldest  son  is  conditional  on  his  giving  up  what  the  testator 
purports  to  take  away  from  him ;  (see  the  case  explained,  6  Oh. 
341). 

13.  The  doctrine  of  ademption  and  satisfaction  is  connected 
with  that  of  election,  and  should  not  be  entirely  omitted,  although 
the  cases  with  reference  to  powers  are  rare :  but  it  is  not  pro- 
posed to  consider  here  the  general  law  on  the  subject,  for  which 
reference  may  be  made  to  Ex  parte  Pye  (2  W.  &  T.  L.  C). 
The  difference  between  ademption  and  satisfaction  is,  that  in 
ademption  a  benefit  given  by  a  previous  will  is  taken  away  by 
a  subsequent  gift  or  settlement.  In  satisfaction,  a  pre-existing 
portion  or  debt  is  satisfied  by  a  subsequent  gift,  usually,  but  not 
necessarily,  by  will  (see  Chichester  v.  Coventry,  L.  E.  2  H.  L.  71). 
The  question  is  one  of  intention  in  each  case  {(hid.) ;  and  if  there 
is  an  express  declaration  of  intention,  which  is  admissible,  no 
question  can  arise.  If  there  is  no  such  express  declaration,  there 
is  always  a  strong  presumption  in  law  in  favour  of  the  ademp- 
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tion  or  satisfaction  of  portions  by  subsequent  gifts  made  by  a 
parent  or  a  person  in  loco  parentis ;  "  upon  an  artificial  notion 
and  a  sort  of  feeling  upon  what  is  called  a  leaning  against 
double  portions."  There  is  also  a  presumption  that  a  debt  is 
meant  to  be  satisfied  by  a  legacy  of  larger  or  equal  amount,  on 
the  maxim  Debitor  non  presumitur  donare,  but  the  Courts  regard 
this  maxim  with  disfavour,  and  hold  that  a  debt  is  not  satisfied 
pro  tanto  by  a  legacy  of  less  amoimt. 

14.  The  cases  in  which  the  question  of  satisfaction  by  advances  Three  classes 

of  PflfRPR 

made  by  parents  usually  arises  may  be  divided  into  three,  viz. : 
(i.)  where  the  parent  is  under  a  personal  liability  (either  under 
a  covenant,  or  as  having  received  money  affected  with  a  trust) 
to  make  a  settlement  for  the  benefit  of  his  children,  or  has  an 
estate  of  his  own  not  settled,  but  charged  with  a  sum,  for  the 
benefit  of  his  children;  (ii.)  where  a  sum  for  the  benefit  of 
children  is  charged  on  an  estate  not  the  estate  of  the  parent,  but 
subject  to  a  settlement ;  (iii.)  where  land  or  money  is  limited  to 
the  use  of  or  held  upon  trust  for  children  as  the  parent  shall 
appoiat  {Lee  v.  Head,  1  K.  &  J.  630). 

15.  In  all  these  cases,  the  first  question  is,  was  the  advance  Two  questions 
intended  to  be  a  satisfaction  ?  and  if  that  is  answered  in  the  general  rules 
affirmative,  the  further  question  arises,  for  whose  benefit  was  thoreto    ^ 
the  satisfaction  intended  to  operate  ?     In  answering  these  ques- 
tions, the  following  rules  must  be  borne  in  mind. 

Satisfaction  on  the  assumption  of  the  discharge 
of  a  debt  can  only  arise  where  the  person  who 
makes  the  advance  is  himself  the  person  bound  to 
pay,  or  is  the  owner  of  the  estate  charged  with 
the  payment. 

In  Roberts  v.  Dixall  (Eq.  Ca.  Abr.  668,  pi.  19)  A.  covenanted 
on  his  marriage  that  his  estate  should  be  charged  with  1,000/. 
for  younger  children,  and  his  wife's  estate  was  at  the  same  time 
settled,  with  a  power  for  A.  and  his  wife  and  the  survivor  of 
them  to  appoint  it  among  their  younger  children.  A.  survived 
his  wife,  and  by  will  gave  his  daughter  (the  only  younger  child) 
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3,000/.  in  full  satisfaction  of  the  1,000/.,  and  he  charged  the 
3,000/.  on  the  estate  brought  into  settlement  by  his  wife.  This 
was  held  good  as  an  appointment  under  the  power,  but  not  to  be 
a  discharge  of  the  covenant.  Lord  Hardwicke  said,  "  Where  a 
gift  is  to  discharge  a  former  debt,  something  should  move  from 
the  giver,  but  here  the  whole  is  to  arise  out  of  his  wife's  estate, 
and,  therefore,  to  satisfy  the  father's  covenant,  this  declaration 
is  entirely  void."  It  was  held  that  the  daughter  should  have 
3,000/.  and  no  more,  that  2,000/.  thereof  should  be  raised  out 
of  the  estate  subject  to  the  power,  and  the  remaining  1,000/; 
should  be  paid  out  of  the  father's  estate  in  discharge  of  his 
covenant. 

Samuel  v.  Ward  (22  Beav.  347)  is  to  the  same  eilect.  In  that 
case.  Lord  Eomilly  says,  "  Suppose  the  case  of  an  uncle  settling 
certain  sums  on  his  nephews,  it  would  be  impossible  to  maintain 
that  their  father,  by  advancing  the  amounts  without  any  under- 
standing, would  become  entitled  to  stand  in  the  place  of  his 
children  under  the  settlement." 

16.  Satisfaction  on  the  ground  of  the  leaning  against 
double  portions  can  only  arise  where  both  por- 
tions issue  from  one  and  the  same  person 
[Walpole  V.  Lord  Conway,  Barnard,  156,  157; 
Douglas  v.  Willes,  7  Hare,  328). 

In  Sir  W.  Davie's  case  (5  Yin.  Abr.  292,  pi.  38),  an 
estate  in  Somersetshire,  of  which  Sir  W.  Davie's  first  wife 
was  tenant  in  tail,  was  settled,  the  uses  being  declared  to  them 
and  the  issue  of  their  body,  remainder  to  Sir  William  and  his 
heirs  :  they  had  a  daughter,  Mary,  and  the  feme  died.  On  the 
marriage  there  were  articles  that  Sir  William  should  leave  his 
daughter  2,500/.  Sir  William  married  again  and  had  several 
daughters.  By  deed  executed  in  his  lifetime  he  gave  the 
Somersetshire  estate  to  Mary  and  her  heirs,  and  by  deed  he 
charged  his  reversionary  interest  in  lands  in  Devon  with  5,000/. 
apiece  for  his  daughters.  After  his  death  Mary  claimed  the 
2,500/.,  and  Lord    Keeper  Harcourt  decreed  it  to  her  with 
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interest  at  51.  per  cent,  from  Sir  William's  death :  for  that  the 
Somersetshire  estate  could  not  be  an  equivalent,  because  it  moved 
from  her  mother,  and  was  the  condition  of  the  agreement  for 
the  2,500;. 

It  seems  that  there  is  no  objection  to  the  parent  becoming  the  Parent  may- 
purchaser  of  his  children's  shares  (Sug.  Pow.  634 ;  Goicer  v.  Sren's''" 
Gower,  1  Cox,  53 ;  Samuel  v.  Ward,  22  Beav.  347  ;  JVoel  v.  Lord  P^^o'^- 
Walsingham,  2  S.  &  S.  99).     But  this  must  be  taken  subject  to 
the  rules  qualifying  the  powers  of  parents  to  bargain  with  their 
children;   (see  Cuninghame  v.  Anstruther,  L.  E.  2  S.  &  D.  223, 
post,  p.  407;  and  2  Yes.  jun.  714). 

17.  It  is  impossible  to  lay  down  any  general  rules  for  the  Presumption 
decision  of  cases  which  are  mere  questions  of  intention.  But  olVssrf'oa^es! 
the  presumption  of  law  in  each  case  may  be  stated  as  follows. 
In  the  first  class  of  cases  above  mentioned,  vi^:.,  where  the 
parent  is  under  a  personal  liability  or  has  an  estate  of  his  own 
charged  with  a  sum  for  the  benefit  of  his  children,  and  makes  an 
advance  to  a  child,  the  presumption  is  that  the  parent's  debt  is 
satisfied  or  his  estate  released  by  the  advance. 

In  Pitt  V.  Jackson  (2  Bro.  0.  C.  51 ;  S.  0.  sub  nom.  Smith  v. 

Lord  Camelford,  2  Ves.   jun.  698),  a  sum  of  20,000/.,  part  of 

which  was  the  wife's  portion,  and  part  a  sum  which  the  husband 

had  agreed  to  advance  on  the  marriage,  was  to  be  laid  out  in 

the  purchase  of  lands  to  be  settled  (subject  to  successive  life 

estates  in  the  husband  and  wife)  to  the  use  of  the  children  of 

the  marriage,  as  the  father  should  by  deed  or  will  appoint ;  and 

in  default,  to  the  use  of  the  children  in  tail.     There  were  two 

children,  Mary,  Mrs.  Smith,  and  Ann,  Lady  Camelford.     The 

father  received  the  whole  money,  and  was  a  debtor  for  it.     He 

bought  an   estate  in  Norfolk.    By  his  will  in  1768  he  gave  his 

children  10,000/.  and  30,000/.,  the  former  sum  being  half  the 

amount  held  in  trust  to  be  settled,  the  latter  being  a  pure  legacy. 

In  1771,  Ann  married  Lord  Camelford,  and  her  father  gave  her 

a  portion  of  40,000/.  Consols.     A  month  after  the  marriage  he 

made  a  codicil  reciting  his  will,  the  marriage  of  Ann  and  the 

portion,  and  revoked  the  legacy   of  40,000/.     In  his  will  he 

had  stated  that  it  was  not  his  intention  that  the  purchase  of  the 
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estate  in  Norfolk  should  be  considered  as  an  investment  of  the 
20,000/.,  and  he  treated  himself  as  a  debtor  for  that  amount. 
In  his  codicil  he  said  that  having  provided  for  his  daughter  he 
took  away  the  legacy  of  40,000/.,  i.  e.,  the  10,000/.  and  the 
30,000/.  Lord  Kenyon  thought  that,  on  the  facts  before  him, 
the  testator  was  at  liberty  to  say  that  the  purchase  was  not  to 
be  considered  an  investment  of  the  trust  fund,  and  counsel 
conceded  that  the  father  by  advancing  the  40,000/.  Consols  had 
satisfied  Ann's  share  of  the  20,000/.  The  case  then  came  before 
Lord  Loughborough  on  a  bill  of  review,  and  on  the  further 
facts  before  him,  he  held  that  the  father  was  not  at  liberty  to 
say  that  the  trust  fund  had  not  been  laid  out  iu  the  purchase  of 
the  estate ;  but  he  proceeded :  "  Upon  the  whole  train  of  autho- 
rities on  the  head  of  satisfaction  Mr.  Wilkinson  has  satisfied 
all  the  interest  that  Lady  Oamelford  could  as  a  creditor  set  up 
in  opposition  to  any  act  of  his  will  with  regard  to  her  provision 
under  the  marriage  settlement.  .  .  .  At  his  death  his  will  as 
to  Mrs.  Smith  was  no  appointment  of  the  land.  As  to  Lady 
Camelford  it  operated  absolutely  as  a  bar  to  any  claim  that 
could  be  set  up  by  her,  as  entitled  as  a  creditor  to  any  equitable 
interest,  for  he,  by  satisfying  aU  she  is  entitled  to,  stands  in  her 
place"  (2  Yes.  jun.  713,  714).  See  per  Wood  V.-C,  1  K.  & 
J.  632 — 4,  where  he  says  that  the  case  is  an  authority,  so  far 
as  it  was  before  Lord  Kenyon,  that  the  debt  was  satisfied  by  the 
payment  made  by  the  testator  in  his  lifetime ;  and  that  Lord 
Loughborough  seemed  to  treat  it  as  a  quasi-debt,  although  he 
relied  also  on  the  evidence  of  the  testator's  intention  derived 
from  the  codicil. 

The  case  of  Dawson  v.  Duke  of  Ckveland  (West.  Eep.  t.  Hard- 
wicke,  106)  seems  to  have  proceeded  on  the  same  grounds.  In 
that  case  the  Duke  had  3,000/.  and  1,000/.  per  annum  granted 
to  him  and  his  heirs  male  out  of  the  hereditary  excise,  and  he 
had  power  to  appoint  the  premises  to  trustees  to  raise  portions 
for  younger  children.  He  appointed  part  of  the  said  sums  to 
trustees  for  a  term  of  twenty-one  years  to  raise  8,000/.  for  the 
marriage  portion  of  his  daughter  Grrace,  provided  she  married 
with  consent,  and  subject  thereto  for  his  other  younger  children. 
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On  the  subsequent  marriage  of  Grace  he  gave  her  20,000/. ;  and 
-the  question  arose  whether  Grace  took  both  the  8,000/.  and  the 
20,000/.;  or  if  not,  whether  the  8,000/.  went  to  the  other 
younger  children,  or  to  the  heir,  or  to  the  personal  representative 
of  the  duke.  The  Lord  Chancellor  decided  in  favour  of  the 
-personal  representative. 

It  does  not  appear  from  the  report  on  what  ground  the  Are  the  real 
personal  representative  of  the  duke  was  held  entitled  to  the  "epresental 
8,000/.  in  preference  to  the  heir.     Probably  the  entail  was  a  *'"^^^  °^  ^'^^ 

T  J.  J    M         T      ■  parent  en- 

parliamentary  entail,  reducmg  each  tenant  to  the  position  of  a  titled  to  bene- 
tenant  for  life.     If  the  parent  is  a  mere  debtor,  his  personal  paid  ofi1^|^ 
estate  is  released  by  the  fulfilment  of  his  obligation,  and  no  ''™" 
question  between  his  heir  and  personal  representative  arises; 
but  where  a  man  is  tenant  in  fee  or  in  tail  of  land  subject  to  a 
charge,  and  he  pays  ofE  that  charge,  such  payment  is  primd 
facie  presumed  to  be  made  in  favour  of  and  in  order  to  exone- 
rate the  estate  (Earl  of  Buckingham  v.  Hohart,  3  Sw.  186,  199). 
If  he  is  merely  tenant  for  life  or  tenant  in  tail  without  power 
of  barring  the  entail,  the  payment  is  prima  facie  presumed  to 
be  made  for  his  own  benefit  {Jones  v.  Morgan,  1  B.  C.  0.  206  ; 
Shrewsbury  v.  Shrewsbury,  1   Ves.  jun.  227;  Lindsay  v.  Lord 
Wicklow,  7  I.  E.  Eq.  192,  206  ;  Ex  parte  Bigby,  Jao.  235). 

In  the  second  class  of  cases  above  mentioned,  namely,  where  Presumption 
a  sum  for  the  benefit  of  children  is  charged  on  an  estate  not  seco^  dass 
the  estate  of  the  parent,  but  subject  to  a  settlement  (as  where  °*  °^^^^' 
portions  are  to  be  raised  for  children  and  subject  thereto,  the 
estate  is  limited  in  strict  settlement),  three  questions  may  arise, 
namely :  (i)  whether  the  advance  operates  for  the  benefit  of 
the  estate  ;  (ii)  whether  the  parent  has  purchased  the  share  of 
the   child  advanced ;  or  (iii)  whether  the  fund  is  discharged 
from  the  claim  of  the  child  advanced  for  the  benefit  of  the 
other  children  entitled  thereto.     The  presumption  of  law  in 
cases  of  this  class  is  that  the  advance  operates  for  the  benefit 
of  the  children  interested  in  the  portion  fund,  and  not  for  the 
benefit  of  the  person  making  the  advance,  or  of  the  estate  [Ford 
V.  Tynte,  2  H.  &  M.  324). 

If,  however,  the  settlement  contains  an  express  provision  that  Where  there 
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is  an  advance-  advances  made  by  the  parent  in  his  lifetime  are  to  be  taken  in 
satisfaction  of  the  portions  provided  by  the  settlement,  any 
advance  made  by  the  parent  will  be  prima,  facie  presumed  to  be 
for  the  benefit  of  the  estate.  In  JYoel  v.  Lord  Walsingham  (2 
S.  &  S.  99),  the  parent  was  tenant  for  life  of  certain  real  estates, 
vdth  power  to  appoint  the  shares  in  which  his  younger  children 
were  to  take  a  sum  to  be  raised  for  their  portions.  One  ques- 
tion in  the  suit  was  as  to  the  share  in  the  fund  of  a  daughter, 
Lady  Edward  O'Bryen.  Her  father,  by  his  will  dated  1809, 
appointed  the  fund  to  his  daughters  (except  Lady  Walsingham, 
whom  he  had  then  provided  for)  equally.  In  1815,  on  her  mar- 
riage. Lady  Edward  O'Bryen,  in  consideration  of  10,000/.  secured 
to  her  by  her  father,  released  to  him  and  his  heirs  all  her  right, 
title,  and  interest  in  the  hereditaments  comprised  in  the  settle- 
ment, so  that  neither  she  nor  those  claiming  under  her  should 
have  any  further  interest  in  the  property.  By  the  terms  of  the 
original  settlement,  any  advance  made  by  the  father  in  his  life- 
time was  to  be  taken  in  or  towards  satisfaction  of  the  portion 
provided  by  the  settlement  for  a  younger  child,  unless  the 
parent  should  declare  the  contrary.  Sir  John  Leach  said: — 
"  I  apprehend  that  the  true  construction  of  this  provision  is, 
that  if  the  father  make  an  advance  to  an  object  of  the  settle- 
ment without  any  declaration  of  intention  in  respect  to  it,  the 
advance  operates  to  the  exoneration  of  the  estate  charged  with 
the  portion,  but  that  the  father  is  at  liberty  to  declare  that  the 
child  advanced  shall,  notwithstanding,  receive  its  full  portion, 
or  is  at  liberty  to  consider  himself  pro  tanto  the  purchaser  of  the 
portion,  and  to  declare  in  effect  that  it  shall  remain  a  charge 
upon  the  estate  for  his  benefit." 
PresTimption  In  the  third  class  of  cases  above  mentioned,  namely,  where 
third  class  land  or  money  is  limited  to  the  use  of  or  held  upon  trust  for 
0  cases.  children  as  the  parent  shall  appoint,  the  presumption  is  that  the 

parent,  in  making  an  advance  to  one  child,  intended  to  clear  the 
property  of  the  claim  of  that  child,  for  the  benefit  of  his  other 
children,  not  of  himself,  and  so  as  to  let  such  other  children 
have  the  benefit  of  the  advanced  child's  share. 

In  Lee  v.  Bead  (1  K.  &  J.  620),  lands  were  settled  to  the  use 
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of  the  children  of  the  marriage  of  A.  and  B.  (subject  to  succes- 
sive life  estates  to  A.  and  B.)  as  A.  should  appoint,  and  in 
default,  as  B.,  if  she  survived  A.,  shoidd  appoint.  There  were 
two  children,  a  son  and  a  daughter,  and  on  the  marriage  of  the 
latter,  A.  advanced  her  a  sum  exceeding  in  value  her  moiety  of 
the  lands;  and  hy  the  settlement  executed  previously  to  her 
marriage  it  was  declared  that  such  sum  was  advanced  and 
accepted  in  lieu  and  satisfaction  of  all  sums  of  money  and 
interests  to  which  the  daughter  then  was,  or  at  any  time  there- 
after should  be,  entitled  imder  her  parents'  settlement.  Vice- 
Chancellor  Wood  said  there  was  a  certain  analogy  between 
the  case  before  him  and  cases  of  purchases  for  children.  He 
examined  the  authorities  on  the  orphanage  customs  of  London, 
and  held  that  the  daughter's  share  was  satisfied,  and  there 
being  only  two  children,  the  case  of  Boyle  v.  B.  of  Peterborough 
(1  Yes.  jun.  299)  applied,  and  the  son  took  the  whole. 

In  Folkes  v.  Western  (9  Ves.  456)  the  facts  were  very  similar 
to  those  in  Lee  v.  Head,  a  money  fund  being  settled  for  the 
benefit  of  younger  children  as  the  parents  or  the  survivor 
should  appoint,  and  in  default  for  the  children  equally,  and  a 
settlement  was  made  on  one  child  in  satisfaction  of  all  her 
claims  on  the  fund.  The  child  advanced  was  held  to  be 
removed  out  of  the  way  for  the  benefit  of  the  other  child. 

It  will  be  observed  that  the  effect  of  the  advance  in  these  two 
cases  was  to  destroy  the  power  of  appointment  by  the  mother, 
who  survived  the  father. 

In  Noblett  v.  Litchfield  (7  Ir.  Oh.  E.  575)  5,000/.  was  settled 
on  the  children  of  the  marriage  of  A.  and  B.,  after  successive 
life  interests  to  A.  and  B.,  as  A.  should  appoint,  and  in  default 
on  the  children  equally ;  the  settlement  contained  a  hotchpot, 
but  no  advancement,  clause.  There  were  five  children  of  the 
marriage.  On  the  marriage  of  one  child,  C,  in  1844,  A. 
settled  1,000/.  on  her.  In  1845  he  made  his  will,  and  thereby, 
after  reciting  that  he  had  five  children,  and  was  desirous  of 
appointing  the  5,000/.  amongst  them  all  (except  C,  who  was 
abeady  otherwise  provided  for),  he  appointed  1,000/.  each  to 
D.,  E.,  and  F.,  and  2,000/.  to  G.     In  1848  he  settled  1,000/. 

F.  D  D 
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Construction 
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and  1,200/.  on  D.'s  marriage,  and  made  a  codicil  revoking  the 
appoiatment  and  bequests  to  her  by  his  will  in  consequence  of 
the  said  provision  made  for  her  on  her  marriage.  The  Lord 
Chancellor  held  that  the  father  did  not  purchase  the  share  of 
D.,  and  that  such  share  went  as  in  default  of  appointment ;  and 
that  C.  and  D.  were  entitled  to  share  with  E.  and  F.  in  it ;  (see, 
too,  Ld.  Bradford  v.  Ld.  Bomney,  31  L.  J.  Ch.  497). 

The  general  rule  that,  where  there  is  a  personal  covenant  for 
payment  and  a  charge,  the  personal  assets  are  first  charged,  does 
not  extend  to  settlements.  In  such  cases  there  is  no  personal 
benefit  accruing  to  the  covenantor,  but  the  whole  arrangement 
is  merely  for  the  purpose  of  securing  a  jointure  or  portion,  and 
the  personalty  not  having  received  any  benefit,  the  true  intent 
is  that  the  real  and  not  the  personal  estate  should  be  the 
primary  fund  (Lanoy  v.  D.  of  Athol,  2  Atk.  444 ;  Lechmere  v. 
Charlton,  15  Yes.  193 ;  Graves  v.  Sicks,  6  Sim.  398 ;  Loosemore 
V.  Knapman,  Kay,  123). 

It  is  not  unusual  to  find  in  settlements  a  provision  to  the 
effect  that  if  the  parent  advance  any  of  his  children  in  his  life- 
time, or  by  will,  such  advance  shall  be  treated  as  a  satisfaction 
of  the  portions  provided  for  the  children.  The  construction  of 
these  words  has  given  rise  to  somewhat  conflicting  decisions. 
In  Cooper  v.  Cooper  (L.  R.  8  Ch.  813),  real  estates  were  devised 
in  strict  settlement,  and  a  term  was  devised  to  trustees  on  trust 
to  raise  portions  for  younger  children ;  and  it  was  provided  that 
if  either  of  the  parents  should  at  any  time  during  their  joint 
lives,  or  the  life  of  the  survivor,  advance  or  pay  any  sum  or 
sums  of  money  for  the  benefit  of  any  younger  child,  then, 
unless  the  contrary  should  be  directed  by  deed,  such  advance 
should  be  taken  as  a  satisfaction  of  the  portion.  A  gift  by 
win  was  held  not  to  fall  within  this  provision. 

On  the  other  hand,  the  contrary  was  held  in  Ttvisden  v.  Tuisden 
(9  Yes.  413) ;  Leake  v.  Leake  (lO  Yes.  477)  ;  Onslow  v.  Michell 
(18  Yes.  490),  and  Goolding  v.  Haverfield  (M'Cl.  345 ;  13  Price, 
593). 
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1.  A  PERSON  having  a  limited  power,  must  exercise  it 
bond  fide  for  the  end  designed;  otherwise  the 
execution  is  corrupt  and  void  (^Aleyn  v.  BelcMer, 
1  W.  &  T.  L.  C. ;  1  Eden,  132). 

"A  party  having  a  power  like  this  (i.e.,  a  limited  power)  Dutyofper- 
must  fairly  and  honestly  execute  it,  without  having  any  ulterior  '^^awers'^^  ^°^ 
ohject  to  be  accomplished.  He  cannot  carry  into  execution  any 
indirect  object,  or  acquire  any  benefit  for  himself  either  directly 
or  indirectly.  It  may  be  subject  to  directions  or  limitations ; 
but  it  must  be  a  pure  straightforward  honest  dedication  of  the 
property,  as  property,  to  the  person  to  whom  he  affects  or  at- 
tempts to  give  it  in  that  character."     "  He  must  act  with  good 
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faith  and  sincerity,  and  with  an  entire  and  single  view  to  the 
real  purpose  and  object  of  the  power,  and  not  for  the  purpose 
of  accomplishing  or  carrying  into  effect  any  bye  or  sinister  object 
(sinister  in  the  sense  of  being  beyond  the  purpose  and  intent  of 
the  power)  "  {Duke  of  Portland  v.  TopJiam,  11  H.  L.  C.  32). 

"  Any  attempt  to  exceed  the  limitations  of  the  power  through 
the  medium  of  any  appointment  to  one  of  the  objects  of  it  in 
exclusion  of  the  others,  is  eqi^ally  invalid,  whether  the  purpose 
of  the  donee  be  selfish,  or,  as  he  supposes,  a  more  beneficial 
mode  of  effecting  that  which  he  takes  the  donor  of  the  power 
to  have  desired.  The  Court  will  not  allow  him  to  interpret  the 
donor's  intention  in  any  other  sense  than  the  Court  itself  holds 
to  be  the  true  construction  of  the  instrument  creating  the  power ; 
and  a  literal  execution  of  the  power,  with  a  purpose  which  it 
does  not  sanction,  is  regarded  as  a  fraud  on  the  power  [ihid.,  5 
Ch.  40,  5^,  per  L.  C.  Hatherley). 

An  appointment  in  exercise  of  a  joint  power  may  be  fraudu- 
lent, although  one  of  the  appointors  only  is  infected  with  a 
fraudulent  intent ;  and  the  same  principles  apply  to  powers  of 
advancement  as  to  powers  of  appointment  (Lawrie  v.  Bankes,  4 
K.  &J.  142). 

But  where  there  is  an  appointment  to  A.  and  B.  by  one 
instrument  (and  d  fortiori  by  different  instruments),  the  appoint- 
ment to  A.  may  be  good,  and  the  appointment  to  B.  bad,  if  the 
fraudulent  purpose  affects  the  latter  only  {Harrison  v.  Randall, 
9  Ha.  397).  But  inasmuch  as  the  Court  will  not  undo  part  of 
an  entire  transaction,  no  suit  can  be  entertained  to  set  aside  an 
appointment  of  part  of  the  trust  funds  as  a  fraud  on  the  power, 
when  another  appointment  of  other  part  of  the  same  trust  funds 
has  been  made  and  is  not  impeached,  and  the  object  is  to 
equalise  the  interests  of  the  several  appointees  {ihid.) .  And  the 
persons  prejudiced  by  the  fraudulent  appointment  may  by 
actual  confirmation,  or  by  acquiescence,  confirm  such  appoint- 
ment {Skelton  v.  Flanagan,  1  I.  E.  Eq.  362 ;  Preston  v.  Preston, 
21  L.  T.  346 ;  and  of.  Roach  v.  Trood,  3  Ch.  D.  429). 

If  the  appointment  is  set  aside,  the  appointor  is  liable  to 
replace  the  whole  fund  withdrawn  for  his  benefit  under  the 
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appointment,  and  not  merely  to  pay  the  actual  amount  of  profit 
made  by  himself.  Thus,  in  Bridger  v.  Beane  (42  Ch.  D.  9),  an 
appointment  of  a  policy  of  assurance  on  the  appointor's  life  was 
set  aside  as  fraudulent ;  the  policy  had  been  surrendered  and  the 
appointor  had  received  the  surrender  value  and  had  since  died : 
and  his  estate  was  held  bound  to  replace  the  whole  sum  assured. 

2.  What  the  Court  acts  upon  is  the  fraud  upon  the  power,  in  Purpose  of 
the  exercise  of  it  for  purposes  foreign  to  those  for  which  it  was 
created :  the  question  in  each  case  must  be,  what  was  the  pur- 
pose for  which  the  power  was  exercised. 

Appointments  may  be  fraudulent  in  that  they  were  made 
(ffl)  for  a  corrupt  purpose ;  or  {b)  in  consideration  of  an  ante- 
cedent agreement  vsdth  the  appointee  to  effect  objects  not  within 
the  scope  of  the  power  ;  or  (c)  for  purposes  foreign  to  the  power. 

{a.)  Powers  are  fraudulently  executed  if  the  execution  if  made  for 

J       n  ,  corrupt 

was  made  tor  a  corrupt  purpose.  purpose. 

A  simple  example  of  this  is  where  the  appointor  intends  a 
benefit  to  result  to  himself.  In  Lord  Hinchinhroke  v.  Seymour  (1 
Bro.  0.  C.  395),  there  was  a  power  in  a  settlement  to  raise  a 
portion  for  a  younger  child  at  such  time  as  the  parent  should 
direct :  he  directed  it  to  be  raised  when  she  was  fourteen ;  she 
shortly  afterwards  died,  and  the  bill  of  her  father,  as  her  ad- 
ministrator, to  have  the  portion  raised  for  his  own  benefit,  was 
dismissed.  This  case  rests  on  the  fraudulent  purpose  which 
was  found  as  a  fact  to  exist;  for,  where  the  appointor  has 
power  to  fix  the  time  at  which  portions  shall  vest,  there  is  no 
rule  of  law  which  prohibits  the  raising  of  a  portion  charged  on 
land  if  the  child  dies  under  twenty-one  and  unmarried  [Henty  v. 
Wrey,  21  Ch.  D.  332). 

In  Keily  v.  Keily  (4  Dr.  &  "War.  38),  Lord  St.  Leonards  says 
that  the  Court  has  authority  to  defeat  such  an  act  as  that  of  a 
father  charging  a  portion  for  his  child,  not  because  the  child 
wants  it,  but  because  the  child  is  in  delicate  health  and  Kkely 
to  die,  that  is,  because  it  is  likely  to  come  to  some  one  not  an 
object  of  the  power. 
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In  Lord  Sandwiches  case  (mentioned  11  Ves.  479  and  4  Dr.  & 
War.  55),  a  father,  with  a  power  of  appointment  among  his 
children,  supposing  one  of  them  to  he  in  a  consumption,  exe- 
cuted his  power  in  favour  of  that  child :  the  Court  declared  the 
appointment  void,  being  of  opinion  that  the  object  of  the  ap- 
pointor, when  he  made  the  appointment,  was  that  he  might 
himself  have  the  chance  of  getting  the  share  as  the  adminis- 
trator of  his  child. 

In  Rowley  v.  Rowley  (Kay,  242),  a  wife  agreed  with  her 
husband  to  postpone  her  pin-money  and  jointure  rent-charges 
to  enable  him  to  mortgage,  in  consideration  of  his  appointing 
part  of  a  fund  over  which  he  had  a  limited  power  to  a  younger 
child.  Y.-C.  Wood  said  that  he  should  have  very  little  hesita- 
tion in  saying  that  an  appointment  of  that  kind  could  not  be 
supported  if  it  became  the  interest  of  any  parties  to  dispute  it, 
although  he  did  not  find  any  precise  case  to  that  effect.  There 
are  numerous  eases  where  the  father  has  taken  an  advantage 
from  the  fund  subject  to  the  power  of  appointment.  He 
thought  it  would  be  impossible  to  contend  that,  if  a  direct  bribe 
were  given  to  the  appointor,  though  out  of  a  separate  fund,  the 
appointment  could  be  upheld  in  favour  of  the  party  to  whom  the 
fund  subject  to  appointment  was  given. 

In  Harrison  v.  Randall  (9  Ha.  397),  policies  of  assurance  on 
A.'s  life  were  settled  in  trust  for  his  daughters  as  he  should 
appoint ;  and  estates  were  limited  to  seciire  the  payment  of  the 
premiums.  The  trustees  advanced  moneys  to  pay  the  premiums, 
and  A.  appointed  the  bonuses  which  had  accrued  to  three  of  his 
daughters,  and  they  subsequently  authorized  the  trustees  to 
receive  them,  partly  in  discharge  of  the  premiums  already  paid 
by  the  trustees,  and  partly  to  form  a  fund  to  pay  future  pre- 
miums.  This  appointment  was  held  a  fraud  on  the  power,  its 
object  being  to  release  the  father. 

In  Wellesley  v.  Lord  Mornington  (2  K.  &  J.  143),  where  a 
father  appointed  to  a  son,  then  in  a  state  of  mental  and  bodily 
disease,  of  which  he  died  within  a  year,  the  appointment  was 
set  aside,  the  Court  inferring  from  the  evidence  as  to  the  father's 
knowledge  of  his  son's  state  of  health  and  pecuniary  circum- 
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stances,  as  to  the  oircumstanoes  attending  the  preparation  and 
execution  of  the  appointment,  and  as  to  its  not  having  been 
communicated  to  the  persons  to  whom  it  ought  to  have  been 
communicated,  that  the  appointment  was  made  by  the  father, 
not  for  the  benefit  of  his  son,  but  for  his  own  benefit,  and  was  a 
fraud  upon  the  power ;  (and  see  Warde  v.  Dixon,  28  L.  J.  Ch. 
315  ;  Gee  v.  Gurneij,  2  Coll.  486  ;  Bavies  v.  ffuguenin,  1  H.  &  M. 
730;   Carroll  y.  Graham,  11  Jur.  N.  S.  1012). 

And  a  parent  cannot  bargain  with  his  children,  on  executing  Parent  oaimot 
a  power  of  appointment  in  their  favour,  for  the  purchase  of  other  chUdren  for 
expectant  shares  belonging  to  them.  purchase. 

In  Cuninghame  v.  Anstruther  (L.  E.  2  So.  &  D.  223),  a  mar- 
riage settlement  contaiued  a  power  of  appointing  among  children, 
with  a  gift  to  them  in  default.  The  donees  appointed  parts  of 
the  fund  to  their  three  daughters.  On  the  occasion  of  each 
appointment,  the  appointee  declared  that  the  appointment  was 
in  full  satisfaction  {inter  alia)  "  of  the  share  or  division  thereby 
allotted  to  her  of  her  said  father  and  mother's  property  settled 
by  the  marriage  contract."  The  surviving  donee  of  the  power 
then  proceeded  to  deal  with  the  residue  of  the  fund  in  a  way  not 
authorized  by  the  power.  It  was  held  that  his  attempt  to  deal 
or  negotiate  with  his  children  was  invalid,  and  that  the  residue 
imappointed  must  go  as  in  default  of  appointment,  notwith- 
standing the  releases  executed  by  the  appointees.  It  was  not, 
however,  suggested  that  the  appointments  were  invalid,  although 
they  might  be  said  to  have  been  made  partly  in  consideration  of 
the  releases  by  the  appointees. 

But  there  is  nothing  in  the  relationship  of  father  and  child  Purchase  by 
which  renders  a  purchase  of  the  latter's  interest  by  the  former  from  bargain 
illegal,  although  the  existence  of  the  child's  interest  depends  on  ^°  ^  ®^^ ' 
an  appointment,  or  absence  of  appointment,  by  the  father.     In 
Barron  v.  Barron  (2  Jones,  798),  the  father  had  power  to  appoint 
land  amongst  his  issue  male ;  the  father  conveyed  other  lands  of 
his  own  to  a  trustee  for  his  eldest  son  and  his  issue  in  considera- 
tion of  the  son  releasing  all  his  right  under  the  settlement ;  and 
the  father  was  held  entitled  to  the  son's  share  in  default  of 
appointment ;  (and  see  Askham  v.  Barker,  17  B.  37 ;  Folkes  v. 
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Western,  9  Ves.  456 ;  JSfoel  v.  Lof-d  Walsingham,  2  S.  &  S.  99 ; 
Broivnlow  v.  Lord  Meath,  2  Dr.  &  Wal.  674). 
Cannot  buy         But  a  father  who  purchases  the  share  of  a  child  cannot  hy 

more  than 

share  of  child  appointment  entitle  himself  to  more  than  the  share  in  default  of 
appointment  of  that  child  {Smith  v.  Lord  Camelford,  2  Ves.  714). 
And  it  has  been  said  that  if  a  father,  in  making  an  appointment, 
gives  to  the  child  other  property,  and  sells  to  him  part  of  his  own 
interest,  the  Court  will  not  weigh  the  consideration  {Langston  v. 
Blackmore,  Amb.  289 ;  but  see  Conolly  v.  MacBermott,  Beat. 
601,  reversed  in  Dom.  Proo. ;  Sug.  Prop.  H.  of  L.  613). 

Consent  by  Trustees  must  exercise  any  discretionary  power  they  may  have 

(e.^.,to  consent)  bond  fide  for  the  benefit  of  the  persons  for  whom 
they  are  trustees.  In  Eland  v.  Baker  (29  B.  137),  a  marriage 
settlement  contained  a  power  for  the  husband  and  wife,  with 
the  consent  of  the  trustees,  to  make  void  the  trusts  of  the  settle- 
ment, and  to  limit  the  estate  to  new  uses.  This  power  was 
exercised  for  the  purpose  of  mortgaging  the  estate  to  one  of  the 
trustees  to  secure  a  sum  advanced  to  the  husband.  The  estate 
was  afterwards  sold  under  a  power  of  sale  in  the  mortgage  deed. 
It  was  held  that  a  good  title  could  not  be  made. 

Appointment       If  the  donee  of  a  limited  power,  exereiseable  by  will  only, 

pursuance  of  Covenants  to  execute  the  power  in  favour  of  an  object,  and  by 
will  in  execution  of  the  covenant  exercises  it  accordingly,  such 
appointment  is  not  a  fraud  on  the  power ;  although  if  the  sum 
covenanted  to  be  appointed  were  not  so  appointed  to,  or  left 
unappointed  to  devolve  upon,  the  covenantee,  he  could  recover 
damages  from  the  covenantor's  estate  {Co-ffin,  v.  Cooper,  2  Dr.  & 
S.  365;  Palmer  v.  Locke,  15  Ch.  D.  294).  In  the  latter  case, 
Brett,  L.  J.,  said  that  such  a  bond  or  covenant  by  the  donee  of  a 
limited  testamentary  power  was  in  his  opinion  entirely  void. 

In  Thacher  v.  Key  (8.Ec[.  408),  A.  had  a  testamentary  power 
of  appointment  among  his  children,  and  on  the  marriage  of  one 
of  his  daughters,  he  covenanted  that  he  would  exercise  it  by 
appointing  one-fifth  to  her.  It  was  unnecessary  to  determine  the 
point,  but  Y.-O.  James  thought  that  he  should  have  had  little 
difficulty  in  holding  such  a  covenant  to  be  illegal  and  void.  The 
power  was  a  fiduciary  one  to  be  executed  by  will  only,  so  that 


a  covenant  to 
appoint. 


FRAUDULENT  APPOINTMENTS.  409 

up  to  the  last  moment  of  the  donee's  life  he  was  to  have  the 
power  of  dealing  with  the  fund  as  he  should  think  it  his  duty 
to  deal  with  it,  having  regard  to  the  then  wants,  position,  merits, 
and  necessities  of  his  children.  The  Yice- Chancellor  did  not  see 
how  it  could  be  considered  right  or  proper  that  the  appointor 
should  fetter  his  fiduciary  discretion  by  a  covenant  executed  by 
him  in  his  lifetime. 

But  in  Bulteel  v.  Plummcr  (6  Ch.  160),  where  a  testatrix  with 
a  similar  power  covenanted  to  appoint  2,500/.  to  a  child,  and  by 
her  will  appointed  accordingly ;  Lord  Hatherley  thought  that  it 
would  be  a  very  forced  application  of  the  doctrine  as  to  appoint- 
ments if  it  were  held  bad,  although  there  was  something  like  an 
improper  exercise  of  the  power,  and  of  course  the  appointor  tried 
to  exonerate  her  own  estate.  The  testatrix  did  not  wish  to  get 
any  benefit  for  herself,  and  he  thought  she  was  not  prevented 
from  appointing  the  2,500/.  L.  J.  James  does  not  touch  on  the 
question  in  his  judgment,  and  it  appears  not  to  have  been  pressed 
in  argument.  But  it  is  to  be  observed  that  if  the  appointment 
had  been  held  bad,  the  decision  of  the  Court  on  the  main  question 
in  the  suit  would  have  been  different ;  (and  see  Danes  v.  Suguenin, 
1  H.  &  M.  730).  An  appointment  made  under  a  general  testa- 
mentary power,  coupled  with  a  covenant  not  to  revoke  the  will, 
is  not  a  fraudulent  exercise  of  the  power  {Hobinson  v.  Ommanney, 
21  Ch.  D.  780).  As  to  the  damages  recoverable  under  such  a 
covenant,  see  Re  Parkin,  (1892)  3  Oh.  510. 

3.  But  although  the  rule  is  clear  that  the  donee  of  a  power  Appointments 
cannot  stipulate  for  any  benefit  for  himself  with  reference  to  the  garilTbad 
exercise  of  the  power,  and  that  if  he  does  so  the  whole  appoint-  i^eoause  ap- 

....  .        .        pomtor  may 

ment  is  vitiated  by  the  consideration  that  he  has  not  made  it  with  derive  some 
the  simple  intention  of  providing  for  the  objects  of  the  power, 
appointments  are  not  necessarily  fraudulent  because  the  apjDointor 
may  possibly  derive  some  benefit  from  them.  In  Be  Huish's 
Charity  (10  Eq.  6),  the  Master  of  the  EoUs  said :  "  The  meaning 
and  the  good  sense  of  the  rule  appears  to  be,  that  if  the 
appointor,  either  directly  or  indirectly,  obtain  any  exclusive 
advantage  to  himself,  and  that  to  obtain  this  advantage  is  the 
object  and  the  reason  of  its  being  made,  then  that  the  appoint- 


410  A  CONCISE  TREATISE  ON  POWERS. 

ment  is  bad ;  tut  that  if  tlie  whole  transaction  taken  together 
shows  no  such  object,  hut  only  shows  an  intention  to  improve  the 
whole  subject-matter  of  the  appointment  for  the  benefit  of  all 
the  objects  of  the  power,  then  the  exercise  of  the  power  is  not 
fraudulent  or  void,  although  by  the  force  of  circumstances  such 
improvement  cannot  be  bestowed  on  the  property,  which  is  the 
subject  of  the  appointment,  without  the  appointor  to  some  extent 
Appointment  participating  therein."     In  that  case  the  tenant  for  life  of  real 

to  enable  the         .,  ■<  -  ,,i  jii  p  •!• 

grant  of  estate  under  a  marriage  settlement  had  a  power  ot  appomting 

1^     ^  the  estate  among  the  children  of  the  marriage,  of  whom  there 

were  four.  The  settlement  contained  no  power  of  granting 
building  leases.  An  appointment  was  made  to  one  of  the  chil- 
dren of  the  marriage;  and  subsequently  the  appointor  and 
appointee  joined  in  conveying  the  estate  to  trustees  on  trust  to 
grant  building  leases,  and  subject  thereto  on  trust,  as  to  one- 
fourth,  for  the  appointee,  and  as  to  the  other  three-fourths,  on 
trusts  corresponding  to  those  contained  in  the  original  settlement. 
It  was  held  that  a  good  title  could  be  made  by  the  appointees. 

In  Pickles  V.  Fickles  (31  L.  J.  Oh.  146),  a  tenant  for  life,  with 
power  of  appointment  by  deed  or  will  among  his  children,  had 
no  power  of  leasing.  He  granted  a  lease,  and  on  the  day  of  its 
execution  made  a  will  exercising  the  power  in  favour  of  one  of 
his  children ;  and  he  and  this  child  at  the  same  time  gave  the 
lessee  a  bond  of  indemnity  against  the  def  eazance  of  the  lease  by 
the  death  of  the  appointor  during  the  term.  This  appointment 
was  held  good. 

In  Cocker  oft  v.  Sutclife  (25  L.  J.  Ch.  313),  lands  were  limited 
to  a  father  for  Hfe,  with  an  exclusive  power  of  appointment 
among  children.  Two  of  his  sons  set  up  in  business  as  millers  in 
partnership,  and  at  their  request  the  father  joined  the  firm.  In 
order  to  provide  capital  for  the  business,  the  father  appointed 
the  lands  to  the  two  sons  exclusively,  and  joined  with  them  in 
mortgaging  the  fee  for  800/.,  which  was  placed  to  the  general 
credit  of  the  firm,  other  property  of  the  father  to  the  extent  of 
600Z.  being  included  in  the  security.  There  being  no  evidence 
of  any  bargain  or  mala  fides  on  the  father's  part,  and  no  advan- 
tage to  him  except  such  as  he  derived  from  the  mortgage  money 
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being  employed  by  the  firm  of  wliicli  he  was  a  partner,  the 
appointment  was  held  valid ;  (see  too,  Pares  v.  Pares,  33  L.  J.  Ch. 
215  ;  Balduin  v.  Roche,  5  Ir.  Eq.  E.  110). 

And  it  is  not  necessarily  fraudulent  for  a  father,  who  has  exe-  Power  of 
cuted  an  appointment  reserving-  to  himself  a  power  of  revocation,  may  be  exer- 
to  exercise  such  power  of  revocation,  although  the  effect  will  be  tenefitin'^'^^^ 
to  entitle  him  to  a  share  in  the  fund  in  default  of  appointment,  person  re- 

yoking. 

In  Shirley  v.  Fisher  (47  L.  T.  109),  trust  funds  were  settled  on 
the  children  of  a  marriage,  subject  to  a  power  of  appointment 
among  them  by  their  father.  There  were  four  children,  one  of 
whom  died  in  1869,  a  bachelor  and  intestate,  and  his  father 
became  his  legal  personal  representative.  In  1876  the  father 
appointed  the  trust  fund  to  the  other  three  equally,  reserving  to 
himself  a  power  of  revocation.  In  1880  he  revoked  this  appoint- 
ment, and  proposed  to  execute  a  release  of  his  power,  and  claimed 
his  deceased  son's  share  as  his  legal  personal  representative.  It 
was  held  that  there  was  no  evidence  of  fraud  in  these  circum- 
stances, and  that  the  father  was  entitled  to  the  share. 

In  Cooper  v.  Cooper  (5  Ch.  203),  under  the  ordinary  power  of  Ultimate 

,  „  ,  •    i    1  x  ■    n      L  limitation  in 

appointment  among  children,  a  share  was  appointed  to  an  miant  favour  of 
daughter  on  her  marriage,  and  it  was  recited  that  the  appoint-  *^I'1'°^'^  °^' 
ment  was  made  in  order  that  her  share  might  be  settled :  it  was 
so  settled,  but  after  the  usual  limitations  to  the  husband  and 
wife,  and  then  to  the  children,  the  ultimate  trust  in  default  of 
children  was  in  favour  of  the  appointor,  the  father.  In  the  same 
settlement,  the  father  entered  into  a  bond  for  payment  of  a 
certain  sum  with  interest.  This  was  held  not  to  be  such  a 
bargain  as  could  be  supposed  to  have  influenced  the  appointor's 
mind  in  making  the  appointment,  and  without  which  it  would 
not  have  been  made.  The  appointee  was  an  infant,  and  could 
enter  into  no  binding  contract  concerning  her  share,  and  there 
was  no  bargain  to  take  anything  out  of  such  share,  but  the  hus- 
band promised  to  settle  the  fund  so  as  to  deprive  himself  of 
property  to  which  he  would  otherwise  have  been  entitled  in  his 
marital  right.  But  Lord  Hatherley  thought  that  if  a  bargain 
with  the  appointee  to  insert  such  a  limitation  in  default  of  issue 
were  proved,  there  would  be  considerable  difficulty  in  dealing 


appointee. 
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with  such  a  settlement,  although  the  appointor  might  mate  a 
provision  equal  to  or  greater  in  value  than  the  ultimate  reversion 
which  he  took ;  hecause  it  was  ohvious  that,  in  the  event  of  the 
hushand  and  wife  dying  early  without  issue,  the  father  might 
take  an  interest  far  greater  than  anythiag  he  had  provided. 

In  TTickerlei/'s  case  (Amhl.  234  n.),  a  remainderman  filed  a  hill 
for  relief  against  a  jointure  made  by  the  tenant  for  life  on  his 
death-bed,  in  consideration  of  and  previous  to  marriage,  by 
virtue  of  a  power.  The  appointment  was  sustained,  although 
the  tenant  for  life  had  asked  the  remainderman  to  join  in 
charging  the  estate  with  his  debts,  and  on  his  refusing  had  said, 
'  "  I  vrill  marry  and  execute  my  power,"  and  although  he  died 
eleven  days  after  his  marriage ;  (and  see  Baldicin  v.  Roche,  5  Ir. 
Eq.  E.  110). 
Infancy  of  Nor  wiU.  an    appointment  be  avoided  merely  because  the 

appointee  is  an  infant,  and  the  appointor  may  possibly  derive 
some  benefit  from  the  appointment :  if  the  power  be  well 
executed  in  other  respects,  the  fact  that  it  will  disappoint  some 
persons  does  not  appear  to  be  such  an  ill  purpose  as  to  make  the 
appointment  a  fraud  on  the  power  and  void. 

In  Beere  v.  Hoffmister  (23  B.  101),  A.  and  his  wife  had  a 
power  of  appointing  a  fund  to  her  children,  which,  in  default, 
was  settled  on  the  children  who  attained  21,  and,  in  default 
thereof,  on  the  next-of-kin  of  the  wife.  There  were  powers  of 
maintenance  and  advancement.  There  being  but  one  child 
three  and  three-quarters  years  old,  in  robust  health,  and  the 
wife  being  seriously  HI,  A.  and  his  wife  appointed  the  whole 
fund  to  the  child,  reserving  a  joint  power  of  revocation.  The 
child  died  two  years  after,  and  her  father  became  entitled  to  her 
property.  The  appointment  was  nevertheless  held  valid,  no  bad 
purpose  being  shovm  ;  (and  see  Btitclier  v.  Jackson,  14  Sim.  444 ; 
Samilton  v.  Kincan,  2  J.  &L.  393  ;  Bomville  v.  Lamb,  1  W.  R. 
246  ;  9  Ha.  App.  Iv.). 

In  Fearon  v.  Beshrisaij  (14  B.  635),  a  father  had  a  power  of 
appointment  among  his  children,  their  shares  to  vest  at  such 
ages  as  he  should  appoint,  and  in  default  of  appointment  to  vest 
in  them  at  twenty- one ;    and  there  was  a  gift  over  if  there 
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should  be  no  child  entitled  under  the  trusts  or  under  an  exercise 
of  the  power.  The  father  executed  the  power  in  favour  of  his 
first  son  at  his  birth,  reserving  a  power  of  revocation;  but 
afterwards,  on  an  expected  addition  to  his  family,  and  being  in 
a  weak  state  of  health,  he  revoked  the  former  appointment  and 
executed  the  power  in  favour  of  all  his  children  who  should  be 
living  at  his  death  equally.  It  was  manifest  that  the  appointor 
could  gain  no  personal  advantage :  for  the  persons  in  whose 
favour  the  appointment  was  to  take  effect  could  not  be  ascer- 
tained until  his  own  death,  and  the  intention  of  settlors  is  not 
to  be  ascertained  merely  from  the  manner  in  which  the  fund  is 
given  over  in  default  of  appointment.  Accordingly  one  of  the 
children  having  died,  the  appointed  fund  was  successfully 
claimed  by  his  mother,  as  his  administratrix. 

4.  The  burden  of  proving  the  corrupt  purpose  is  on  the  party  Onus  prolandi. 
who  attempts  to  upset  the  transaction  :  and  mere  suspicion  is 
not  enough  :  the  wrong  intention  must  be  established  {Campbell 
T.  JIome,lY.  &  C.  C.  C.  664;  McQueen  v.  Farquhar,  11  Ves.  467). 

In  Pares  v.  Pares  (33  L.  J.  Ch.  215),  P.  had  a  power  of 
appointment  among  her  children  by  deed  or  will,  and  in 
Februaxy,  1853,  made  a  will  exercising  the  power  in  favour  of 
two  of  her  daughters.  In  March,  1853,  she  made  a  similar 
appointment  by  deed;  and  immediately  afterwards  she  and 
her  daughters  joined  in  mortgaging  the  property,  and  the 
money  was  paid  to  P.  The  solicitors  of  the  mortgagee  acted 
for  P.  in  the  preparation  of  the  will  and  of  the  deeds.  The  will 
was  held  a  good  appointment,  although  the  deeds  were  clearly 
bad ;  no  fraud  being  proved,  and  the  facts,  although  suspicious, 
being  consistent  with  honesty. 

But  motives,  such  as  circumstances  of  anger  and  resentment, 
under  which  it  is  alleged  that  appointments  are  made,  are  not 
to  be  adverted  to.  "  There  would  be  no  end  to  such  objections, 
if  they  were  to  be  admitted  as  grounds  for  questioning  appoint- 
ments :  in  almost  aU  cases,  where  there  has  been  an  inequality 
in  the  appointment,  something  of  that  kind  has  existed  "  (|jer 
Lord  Eedesdale  in  Vane  v.  Lord  Dungannon,  2  S.  &  L.  130 ; 
and  see  post,  s.  10). 
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But  the  onus  probandi  may  be  shifted  by  the  circumstances 
■which  have  occurred.  Thus  the  creation  of  a  charge  in  favour 
of  the  appointor  immediately  after  the  appointment,  may  raise 
a  ease  for  an  inquiry  before  the  appointment  can  be  acted  on 
{Jackson  v.  Jackson,  7  01.  &  F.  977). 

In  Humphrey  v.  Olver  (28  L.  J.  Ch.  406),  it  was  held  by  the 
Court  of  Appeal  that  where  there  is  proof  that  an  appointor  at 
one  time  intended  a  benefit  to  herself,  the  onus  of  proof  that, 
at  the  time  of  the  appointment,  she  had  abandoned  that  intention, 
lies  upon  those  who  support  the  appointment.  And  where  an 
appointment  has  been  set  aside  by  reason  of  what  has  taken 
place  between  the  donee  of  a  power  and  an  appointee,  a  second 
appointment  by  the  same  donee  cannot  be  upheld  otherwise 
than  by  clear  proof  on  the  part  of  the  appointee  that  the  second 
appointment  is  perfectly  free  from  the  original  taint  which 
attached  to  the  first  {Topliam  v.  Buke  of  Portland,  5  Ch.  40,  62). 

Although  the  Court  vyiU  not  relieve  against  a  contract  by  a 
child  with  a  parent  for  an  appointment  to  the  child,  when  the 
child  ia particeps  criminis  {Palmer  v.  WTieeler,  2  B.  &  B.  29),  yet 
the  Court  watches  with  jealousy  transactions  between  parent 
and  child  occurring  shortly  after  the  child  has  attained  twenty- 
one,  more  especially  where  the  transactions  have  had  their 
inception  during  the  minority  of  the  child ;  and  the  Court  will 
support  trustees  in  exercising  the  same  jealousy  which  the  Court 
itself  is  in  the  habit  of  exercising.  It  must  be  ascertained,  of 
course,  that  the  trustees  have  acted  bona  fide,  and  have  been 
influenced  by  no  corrupt  or  improper  motives :  but  if  it  appears 
that  they  have  so  acted,  it  is  the  duty  of  the  Court  to  support 
and  not  to  punish  them  {King  v.  King,  1  D,  &  J.  663 ;  Re 
Metcalfe,  2  Be  Gr.  J.  &  S.  122 ;  Firmin  v.  Pulham,  2  De  G.  & 
Sm.  99  :  Re  Swan,  2  H.  &  M.  34  ;  Whitmarsh  v.  Robertson,  1  Y. 
&  C.  C.  C.  715). 

And  although  trustees  ought  not  to  be  astute  in  suspecting 
fraud,  and  may  be  made  to  pay  costs  if  they  raise  untenable 
objections  to  acting  upon  appointments  {Campbell  v.  Home,  1 
T.  &  C.  C.  C.  664;  Patterson  v.  Wooler,  34  L.  T.  415),  yet  if 
they  part  with  the  fxmd  improperly,  they  wiU  have  to  replace  it. 
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"  A  trustee  who,  having  good  reason  to  douht  the  validity  of  an 
appointment,  thiaks  proper  to  act  upon  it,  must  be  affected  by 
the  consequences  which  follow  upon  the  act"  {Harrison  v. 
Randall,  9  Ha.  397).  In  Mackcchnie  v.  Marjoribanks  (18  W.  E. 
993  ;  39  L.  J.  Ch.  604),  the  donee  of  a  limited  power  appointed 
the  whole  trust  fund  to  her  daughter,  one  of  the  objects  of  the 
power,  who  was  about  to  be  married.  The  money  was  paid  by 
the  trustee  at  the  daughter's  written  request  of  even  date  with 
the  appointment  to  the  mother's  banking  account,  and  part  of  it 
was  expended  by  the  mother  for  her  own  purposes.  She  died 
insolvent.  The  trustee  was  held  liable  at  the  suit  of  the  persons 
entitled  in  default  of  appointment  to  replace  the  fund.  Y.-C. 
James  thought  that  the  letter  and  the  appointment  really 
formed  one  transaction :  it  was  as  if  the  deed  of  appointment 
had  contained  a  recital  that  it  had  been  agreed  that  the  money 
should  be  paid  to  the  mother's  account  to  be  at  her  disposal. 
But  the  injured  cestui  que  trust  must  not  sleep  upon  his  rights. 
"  No  doubt  in  case  of  an  express  trust  lapse  of  time  does  not 
create  a  positive  bar :  but  a  court  of  equity  will  take  it  into 
consideration  along  with  other  circumstances  in  deciding  whether 
the  suit  ought  to  be  dismissed  "  [Philips  v.  PennefatJier,  8  I.  E.. 
Eq.  474;  Roberts  v.  Tunstall,  4  Ha.  257).  See,  now.  Trustee 
Act,  1888,  s.  8. 

5.  (b.)  The  execution  may  be  fraudulent  and  void,  on  in  considera- 

,  1    , 1      ,     • ,  1       •  e  ^^°^  °^  antece- 

tne  ground  that  it  was  made  m  pursuance  oi  an  dentagree- 
antecedent  agreement  by  the  appointee,  to  benefit 
persons    not    objects    of    the   power,    and    that, 
whether  the  agreement  be  in  itself  unobjection- 
able or  not. 
The  appointor  cannot  stipiilate  for  any  advantage  to  himself.  For  ap- 
An  agreement  by  an  object  of  the  power  to  return  part  in  benefit! 
consideration  of  an  appointment  in  his  favour  is  a  fraud  on  the 
part  of  the  appointee  and  of  the  appointor  {Daubeiuj  v.   Cock- 
hum,  1  Mer.  644).     Where  a  power  is  vested  in  a  father,  and  a 
stipulation  is  made  by  him  for  his  own  benefit  in  the  exercise  of 
it,  such  an  appoiatment,  although  in  terms  an  appoiatment  to 


416  A  CONCISE  TREATISE  ON  POWERS. 

the  child,  Is  in  effect  an  appointment  for  the  henefit  of  the 
father,  and  is  fraudulent  and  void.  And  it  is  not  necessary  that 
it  should  be  wholly  for  the  benefit  of  the  father :  it  is  enough 
if  it  is  partially  so  {Jackson  v.  Jachon,[7  CI.  &  F.  977).  In 
Duggan  v  Duggan  (6  L.  R.  Ir.  525  ;  7  ib.  152),  the  appointment 
was  made  on  condition  that  the  appointee  should  buy  the 
appointor's  life  interest  in  the  appointed  property;  (and  see 
Stuart  V.  Lord  Castlestuart,  8  Ir.  Ch.  E.  408,  and  Sug.  Pow.  527). 

In  Farmer  v.  Martin  (2  Sim.  502),  the  appointment  was  made 
in  consideration  of  an  agreement  to  pay  the  appointor's  debts, 
and  to  provide  for  his  illegitimate  son. 

In  Askham  v.  Barker  (12  B.  499),  the  appointor  had  obtained 
part  of  the  trust  funds  subject  to  the  power,  from  the  trustee,  in 
breach  of  trust:  he  appointed  to  some  of  the  objects  of  the 
power  on  an  agreement  that  they  should  not  make  any  claim 
against  the  trustee,  or  call  on  him  (the  appointor)  to  pay  the 
amount. 

In  JReid  v.  Eeid  (25  B.  469),  the  appointment  was  made  in 
discharge  of  an  antecedent  debt.  In  Arnold  v.  Sardmck  (7 
Sim.  343),  in  consideration  of  an  agreement  to  lend  the  ap- 
pointed fund  to  the  appointor  on  good  security :  these  were  all 
held  bad. 

Por  benefit  of       The  appointor  cannot  stipulate  for  any  benefit  to  any  person 
stranarers.  ,  -i  <     i      p  ji 

not  an  object  or  the  power. 

In  Lee  v.  Fernie  (1  B.  483),  A.  desired  to  settle  property  on 
all  the  female  descendants  of  D.  then  in  existence ;  and  by  deed, 
reciting  this  desire,  and  that  certain  persons  named  were  the 
only  descendants  of  D.  then  in  existence,  settled  the  property 
upon  these  persons,  reserving  to  himself  a  power  to  appoint  part 
thereof  among  them  as  he  pleased.  He  afterwards  discovered 
that  there  were  other  descendants  of  D.  in  existence,  and  ap- 
pointed part  of  the  fund  under  his  power  to  one  of  the  objects 
on  his  executing  a  bond  for  the  payment  thereof  to  the  newly 
found  descendants  of  D.     This  was  held  void. 

In  Carver  v.  Richards  (1  D.  T.  &  J.  548),  A.  was  entitled  for 
life  to  eertaia  estates,  with  a  power  of  appointing  them  among 
her  children.     She  appointed  to  her  eldest  son,  on  a  bargain 
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between  herself,  her  husband,  and  the  son,  that  the  estates 
should  be  settled,  subject  to  the  wife's  life  estate,  to  the  use 
that  the  husband  should  receive  a  rentcharge  for  life,  and 
subject  thereto  to  the  use  of  the  children  as  the  husband  and 
wife  should  jointly  appoint,  or  as  the  wife,  if  she  survived, 
should  appoint :  this  was  held  bad. 

In  Salmon  v.  Gibbs  (3  De  G.  &  Sm.  343),  the  donee  of  a 
power  of  appointment  among  children  appointed  almost  the 
whole  fund  to  one  of  her  two  daughters,  on  an  understanding, 
but  without  positive  agreement,  that  the  appointee  would  resettle 
one  moiety  of  it  on  trusts  for  the  separate  use  of  the  other 
daughter  (who  was  married)  for  life,  exclusively  of  her  husband, 
and  after  her  death  for  her  children.  A  resettlement  was 
accordingly  made  without  the  privity  of  the  married  daughter, 
who  did  not  hear  of  it  until  several  years  after.  On  the 
husband's  suit,  the  appointment  was  declared  invalid. 

Be  Kirican  (25  Oh.  D.  373)  is  to  the  same  effect. 

6.  An  appointment  to  a  child,  an  object  of  the  power,  Appointment 
and  a  contemporaneous  settlement  by  bim  of  the  poraneous 
appointed  fund,  is  valid,  unless  it  can  be  shown  good, 
that  the  appointment  was  made  in  pursuance  of  a 
contract  inducing  the  appointment  (^Goldsmid  v. 
Goldsmid,  2  Ha.  187;  Birk?/  v.  Birlet/,  25  B.  299; 
27  L.  J.  Ch.  569 ;  and  see  Sug.  Pow.  672,  673). 

"If  I  have  a  right  to  appoint  an  estate  to  one  of  my  children, 
and  that  child  joins  with  me  in  a  settlement  of  the  estate  upon 
his  children,  although  the  grandchildren,  who  may  be  thus  pro- 
vided for,  were  not  objects  of  the  power,  yet,  the  child  joining 
with  me  in  that  instrument,  the  Court  would  consider  this  as  an 
appoiutment  of  the  estate  to  the  child,  and  then  a  disposition  of 
it  by  him  in  favour  of  the  grandchildren,  although  not  objects 
of  the  power  "  {per  Lord  St.  Leonards  in  Thompson  v.  Simpson, 
1  Dr.  &  War.  at  p.  487). 

F.  BE 
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Appointor's         And  the  donee  of  a  limited  power  of  appointment  may  well 

app^intef^s"    execute  it  in  favour  of    an  object  of   the  power,  though  he 

settS '°°         believes  and  knows  that  the  appointee  will  at  once  dispose  of  the 

property  in  favour  of  persons  who  are  not  objects  of  the  power. 

But  if,  besides  this  belief  and  knowledge,  there  is  a  bargain 

between  the  appointor  and  appointee  that  the  appointee  shall 

make  a  disposition  in  favour  of  persons  not  objects  of  the  power, 

and  the  just  result  of  the  evidence   is  that  the  appointment 

would   not   have  been  made  but   for  the  bargain,   then  the 

appointment  is  void  {Fry or  v.  Pryor,  2  D.  J.  &  S.  205). 

When  the  exercise  of  a  power  in  favour  of  a  child  and  the 

settlement  of  that  child's  share  (she  being  about  to  be  married) 

are  made  at  the  same  period  by  contemporaneous  instruments, 

though  in  form  perhaps  the  instruments  may  not  appear  to  be 

correctly  framed,  yet  the  Court  regards  it  as  an  agreement  on 

the  part  of  that  child  that  her  share  should  be  so  settled,  and 

the  transaction  is  treated  as  an  appointment  made  to  her  of 

her  share,  followed  by  the  settlement  of  the  share  through  the 

medium  of  the  interest  that  she  so  acquires  by  virtue  of  the 

appointment  {Daniel  v.  Arkwight,  2  H.  &  M.  95).     In  that  case 

the  power  was  to  appoint  among  children  :  an  appointment  by 

deed  poll  was  made  to  the  trustees  of  a  marriage  settlement  of 

even  date  of  one  of  the  children  on  the  occasion  of  her  marriage. 

This  was  held  good  :  but  an  appointment  by  deed  in  favour  of 

another  daughter  already  married,  her  husband,  and  children, 

was  held  bad,  for  the  daughter  could  not  deal  with  her  share  by 

exercising  any  will  of  her  own  with  reference  to  a  settlement 

{ihid). 

There  must  te      There  must  be  no  antecedent  contract  inducing  the  appoint- 
no  antecedent  ,    t    i  tt  f  ^  •       i    l  j_i        :i  j 

contract.  ment  between  the  parties ;  a  bargain  between  the  donee  and 
the  object  of  the  power  to  make  a  provision  for  persons  not 
objects  of  the  power  without  any  benefit  to  himself  would 
vitiate  the  appointment,  if  it  were  shown  that  such  bargain 
induced  the  appointment.  The  question  is.  In  what  character 
does  the  appointee  take  the  property  ?  If  for  his  absolute 
benefit,  the  appointment  is  good ;  but  if  for  the  purpose  of  dis- 
tribution amongst  persons  not  objects  of  the  power,  the  appoint- 
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ment  cannot  be  supported  {Birley  v.  Birley,  25  B.  299;  27  L.  J. 
Ch.  569).  The  case  of  Tucker  t.  Tucker  (13  Price,  607),  if  at 
variance  with  this,  cannot  be  supported.  In  that  case,  the 
appointor  appointed  to  an  object  of  the  power  in  fee,  but  by  a 
subsequent  deed,  wi^  pursuant  to  an  agreement  made  prior  to  the 
execution  of  the  power,  a  term  of  years  was  created  to  provide  for 
certain  costs  and  to  raise  annuities,  and  subject  thereto  the 
estate  was  settled  to  the  use  of  the  appointee  for  life,  with 
remainder  to  his  children,  strangers  to  the  power.  This  appoint- 
ment was  held  good.  But  in  Cutten  v.  Sanger  (2  Tou.  &  J.  459), 
the  same  settlement  was  held  by  the  same  judge  to  be  merely 
voluntary,  so  far  as  it  gave  interests  to  the  appointee's  children 
as  against  the  appointee's  creditors :  this  showed  that  the  ante- 
cedent agreement  was  not  blading  on  the  appointee ;  (and  see 
Sug.  Pow.  671—673). 

The  mere  existence  of  a  contract  between  appointor  and  Contract  for 
appointee  for  a  settlement  is  not  enough  to  avoid  the  appoint-  -wiieii  bad.' 
ment.  In  order  to  do  this,  it  must  be  shown  that  the  contract 
induced  the  appointment,  and  that,  but  for  the  contract,  the 
appointment  would  not  have  been  made.  In  Be  Turner  (28 
Ch.  D.  205),  an  estate  was  settled  (in  effect),  as  to  one  half,  on 
A.  for  life,  with  remainder  to  his  children,  and  as  to  the  other 
half,  on  B.  for  life,  with  remainder  to  his  children ;  and  the 
trustees  had  power  to  appoint  the  fee  of  the  shares  of  A. 
and  B.  to  them  or  either  of  them.  In  1882,  A.  and  B.  were 
both  over  sixty  years  of  age,  and  had  mortgaged  their  life 
estates,  and  neither  of  them  had  a  child.  A.  and  B.  requested 
the  trustees  to  convey  to  them  in  fee,  and  the  trustees  agreed  to 
do  so  on  an  arrangement  by  which  money  was  to  be  raised  by 
mortgage  of  the  fee  to  pay  off  the  existing  mortgages;  and 
part  of  the  fee  was  to  be  settled  for  the  benefit  of  A.  and  B.  and 
their  respective  wives  and  issue.  The  deed  by  which  the  trustees 
conveyed  the  fee  recited  that  they  had  exercised  their  power  on 
condition  that  the  settlement  should  be  made.  This  appointment 
was  held  good. 

It  is  by  no  means  unusual  to  find  in  marriage  settlements  a 
recital  of  an  appointment,  and  of  an   agreement  to   settle  the 

E  E  2 
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appointed  hmd.     It  is,  of  course,  desiratle  to  avoid  all  question 

by  making  it  clear  that  the  appointment  was  made  independently 

of,  and  prior  to,  the  agreement  to  settle ;  but  the  case  of  He 

Twner  shows  that  the  mere  existence  of  an  agreement  would 

not  avoid  the  settlement.     The  appointment  by  a  father  is  not 

avoided  because  he  knows,  or  even  has  agreed  with  his  child,  that 

she  will  settle  the  appointed  fund.     But  if  it  were  shown  that 

the  child  desired  not  to  settle,  and  that  the  father  refused  to 

appoint  unless  he  or  she  agreed  to  do  so,  the  appointment  would 

be  void. 

Interests  may       It  has  also  been  held  that,  under  a  power  to  appoint  among 

grand-  children,  interests  may  be  given  to  grandchildren  by  way  of 

objects)' by°      Settlement  with  the  concurrence  of  their  mother,  an  object  of 

ment°* '^"^^"  *^®  power,  and  her  husband  {White  v.  St.  Barhe,  1  V.  &  B. 

399 ;   Wright  v.  Goff,  22  B.  207). 

In  Re  Gosset  (19  B.  629),  the  Master  of  the  EoUs  says  the 

cases  establish  this  proposition,  that  what  may  be  done  by  two 

deeds  shall  not  fail  because  it  is  done  by  one,  where  it  appears 

to  have  been  done  with  the  assent  of  all  parties,  who,  perfectly 

knowing  what  their  rights  were,  endeavoured  to  carry  them  into 

effect ;   (and  see  Guninghame  v.  Anstruther,  2  Sc.  &  D.  223,  at 

p.  234). 

Eeversionary       The  rule  is  the  same  whether  the  subject-matter  of  the  power 

be  property  in  possession  or  reversion  {Re  Gosset,  19  B.  529) ; 

and  as  a  husband  could,  before  the  Married  Women's  Property 

Act,  1882,  dispose  of  his  wife's  reversionary  interest  ia  personalty 

against  every  one  except  his  wife  if  she  should  survive  him,  it 

was  immaterial  that  the  wife,  the  object  of  the  power,  was  a 

'     minor  {Fitzroy  v.  Buke  of  Richmond,  27  B.  190). 

E£Eeotof  Prior  to    the  Married  Women's  Property  Act,  1882,   the 

M.  W.  P.  Act.  i:         ./  '  ' 

husband  became  on  marriage  entitled  to  his  wife's  personal 
estate,  and  a  settlement  thereof  by  him  was  therefore  effectual, 
although  the  wife  was  a  minor.  The  settlement  was  in  fact  his 
settlement ;  but  this  is  no  longer  possible  since  that  Act ;  and 
the  case  of  an  infant  wife  can  only  be  met  by  a  settlement 
under  the  powers  of  18  &  19  Yict.  c.  43.  It  is  to  be  observed 
that  a  settlement  may  be  made  under  this  Act,  not  merely  on 
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the  occasion  of  the  marriage,  but  after  the  marriage  has  taken 
place  {Re  Sampson  and  Wall,  25  Ch.  D.  482 ;  and  see  Beaton  t. 
Seaton,  13  App.  Gas.  61,  68;  Re  Leigh,  40  Ch.  D.  290). 

It  has  also  been  held  that,  in  an  arrangement  settling  the  Family 
interests  of  aU  the  branches  of  a  family,  children  may  contract  ^y°beTaKd. 
with  each  other  to  give  to  a  parent,  who  has  power  to  distribute 
property  among  them,  some  advantage  which  the  parent,  without    , 
their  contract  with  each  other,  could  not  have. 

In  Davis  v.  Uphill  (1  Sw.  129),  an  estate  being  limited  under 
a  marriage  settlement  to  A.  for  life,  with  remainder  to  her 
children  as  she  should  appoint,  with  remainder  to  aU  the 
children  equally,  an  agreement  by  the  children  that  on  her 
joining  in  sufiering  a  recovery,  the  first  use  to  which  the 
recovery  should  enure  should  be  to  A.  for  life  without  impeach- 
ment of  waste,  was  held  valid. 

And  in  Wright  v.  Goff  (22  B.  207),  A.,  a  married  woman, 
was  the  sole  object  of  a  power  of  which  B.  (the  tenant  for  Kfe 
of  the  fund)  was  the  donee,  and  an  arrangement  was  made 
between  A.  and  her  husband  and  B.,  in  pursuance  of  which  an 
appointment  of  the  whole  fund  was  made  to  A.  at  once,  and  she 
and  her  husband  then  resettled  the  fund,  giving  interests  to  A.'s 
husband  and  children.  The  husband  survived  his  wife.  It  was 
considered  that  this  was  a  family  arrangement  for  a  resettle- 
ment, and  that  the  husband  and  his  representatives  were  bound 
by  it.  (And  cf.  Becldoes  v.  Pugh,  26  B.  407,  a  case  which 
shows  that  the  Court  must  act  on  the  provisions  of  a  deed  until 
it  has  been  declared  to  be  iuvalid ;  Skelton  v.  Flanagan,  1  I.  R. 
Bq.  362 ;  Roach  v.  Trood,  3  Ch.  D.  429.) 

7.  (c.)  The  execution  is  fraudulent  and  void  if  made 
for  purposes  foreign  to  the  power,  although  such 
purposes  are  not  communicated  to  the  appointee 
previously  to  the  appointment,  and  although  the 
appointor  derive  no  personal  benefit. 
"  The  purpose  of  the   author  of  a  settlement,  by  which  a  The  intention 

,  „,     ,,  1  •      1         -ii  •       J.1  j;  of  the  settlor 

power  is  created,  is  to  benefit  the  objects  withm  the  range  o±  ia  to  be  strictly 
^  followed. 
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the  power.  If  the  power  he  exercised  heyond  that  range,  his 
intention  is  that  the  property,  the  suhject  of  the  power,  shall 
go  to  those  who  are  entitled  in  default  of  appointment.  When 
therefore  it  is  asked  that  effect  may  be  given  to  an  appoint- 
ment, which  has  for  its  object  to  go  beyond  the  power,  it  is  in 
truth  asked  that  the  unauthorized  purpose  of  the  donee  may  be 
preferred  to  the  authorized  purpose  of  the  donor,  and  that  to 
the  prejudice  of  those  who  would  be  entitled  but  for  the  donee's 
unauthorized  purpose"  {perJj.  J.  Turner,  1  D.  J.  &  S.  568). 
In  Weir  v.  Chamley  (1  Ir.  Ch.  E.  295),  a  sale  of  property  having 
been  made  in  a  suit,  the  purchaser  objected  to  the  title,  and  his 
objection  was  allowed.  The  vendors  appealed,  and  pending  the 
appeal  appointed  to  some  of  the  objects  so  as  to  avoid  the  diffi- 
culty. This  was  held  bad,  one  reason  beiug  that  the  appoint- 
ment was  made  not  for  the  benefit  of  the  appointees,  but  on  an 
emergency  and  for  collateral  purposes.  (See,  too.  Brewer  v. 
Swirles,  2  Sm.  &  Gr.  219,  which  may,  perhaps,  be  supported  on 
this  ground.) 

In  Topham  v.  Duke  of  Portland  (1  D.  J.  &  S.  517;  11  H.  L. 
C.  32),  the  duke,  having  a  power  of  appointing  portions  among 
his  younger  children,  appointed  a  double  share  to  a  younger 
child  without  previous  communication  with  him.  It  appeared 
that  the  purpose  of  the  appointment  was,  that  one  half  of  the 
double  share  should  be  held  in  trust,  and  the  income  accumu- 
lated during  the  life  of  the  appointee  and  twenty-one  years 
afterwards,  or  imtil  the  successor  to  the  dukedom  should  direct 
such  half  and  the  accumulations  to  be  paid  to  another  child, 
who  had  been  excluded  on  account  of  an  intended  marriage 
disliked  by  the  appointor.  In  the  absence  of  such  directions, 
the  said  half  and  the  accumulations  were  to  be  paid  to  the 
appointee.  The  appointee,  soon  after  the  appointment,  executed 
a  deed  settling  the  moiety  accordingly.  It  was  held  that  the 
purpose  of  the  appointment  of  the  said  half,  although  not 
communicated  to  the  appointee,  vitiated  it  as  to  that  portion. 

In  lie  Marsden  (4  Drew.  594),  the  objects  of  the  power  were 
the  children  of  the  marriage :  the  donee  (the  wife)  desired  to 
benefit  her  husband:   to  effectuate  this,  she  appointed  to  her 
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eldest  daughter  unconditionally  on  the  face  of  it,  but  under  an 
an-angement  between  the  appointor  and  her  husband  that,  on 
the  appointor's  death,  the  daughter  should  be  informed  by  her 
father  of  the  intention  with  whioh  the  appointment  was  made, 
and  so  be  induced  to  carry  out  that  intention.  Y.-C.  Kin- 
dersley  (p.  601)  says  : — "  It  is  not  necessary  that  the  appointee 
should  be  privy  to  the  transaction,  because  the  design  to  defeat 
the  purpose  for  which  the  power  was  created  will  stand  just  the 
same,  whether  the  appointee  was  aware  of  it  or  not :  and  the 
case  of  Wellesley  v.  Mornington  shows  that  it  is  not  necessary,  in 
order  to  bring  the  case  within  the  scope  of  the  jurisdiction  on 
which  this  Court  acts,  that  the  appointee  should  be  aware  of  the 
intentions  of  the  appointment,  or  of  its  being  actually  made  " ; 
(and  see  Re  Cnm-shay,  43  Ch.  D.  615). 

In  D'Abbadie  v.  Bizoin  (5  I.  E.  Eq.  205),  A.  had  power  to  Appointment 
appoint  certain  lands  among  her  children  in  such  shares  and  tiou  of  re- 
proportions  as  she  pleased  :  she  devised  part  thereof  to  a  trustee,  ^^  ^  ^  ^°^  ' 
on  trust  to  sell  and  lay  out  the  proceeds  in  the  purchase  of 
freehold  property  in  France,  and  to  convey  the  property  so 
purchased  to  the  testatrix's  second  son  in  fee,  provided  he  should 
previously  decide  to  reside  in  France ;  but  if  he  decided  not  to 
reside  in  France,  then  she  devised  the  property  so  purchased  to 
another  of  her  sons.  The  Court  said  that,  on  the  face  of  the 
will,  it  was  apparent  that  the  devise  to  the  second  son  was  one 
which  resulted  from  an  intention  on  the  part  of  the  donee  of 
the  power  to  induce  her  son  to  reside  in  France,  by  giving  him 
property  which  had  belonged  to  another  person,  and  over  which 
the  testatrix  had  only  a  power  of  appointment.  The  testatrix 
held  out  an  inducement  to  her  son  to  reside  in  France :  that 
was  an  indirect  object,  not  warranted  by  the  power,  and  so 
inseparably  connected  with  the  devise  or  appointment  that  it 
made  it  fail  entirely. 

On  the  other  hand,  it  was  held,  in  Hodgson  v.  Ralford  (11  Ch. 
D.  959),  that  a  forfeiture  clause  on  marrying  anyone  not  a  Jew, 
annexed  to  an  appointment  under  a  limited  power,  was  autho- 
rized by  the  power.  The  principle  upon  which  Hall,  V.-C, 
rests  his  judgment,  that  a  power  of  appointment  among  children 
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ought  to  be  construed,  "so  as  to  embrace  every  ordinary 
provision  which  a  parent  might  make,  and  which  might  be 
useful  or  available"  for  his  children,  seems  too  widely  ex- 
pressed, and  if  adopted  would  dispose  of  many  cases  of  frauds 
on  powers. 

The  settlor's    g.  The  intention   of  the  donor  of  a  power  must  be 

intention  is  to  ^ 

becoUeoted  ascertained  from  the  instrument  creatine:  it,  and 

from  nis  07 

deed  only.  can  Only  be  dealt  with  as  it  is  therein  expressed. 

It  makes  no  difference  that  the  settlor  is  himself  the  donee  of 
the  power :  if  he  declare  trusts,  reserving  a  power  to  be  exercised 
for  the  benefit  of  a  limited  class  only,  he  cannot  alter  that 
destination  of  the  property  {Lee  v.  Fernie,  1  B.  483). 

In  Tophain  v.  I)iif:e  of  Portland  (1  D.  J.  &  S.  517),  the  second 
question  was  this : — The  late  duke  declared  that  trustees  should 
hold  certain  funds  after  his  death  on  trust  for  his  daughters,  H.  and 
M.,  or  one  of  them,  as  his  son  (the  present  duke)  should  appoint, 
and  in  default  of  appointment  should  pay  the  dividends  to  H. 
and  !M.  in  equal  shares  during  their  joint  lives,  with  remainders 
over.  At  the  time  the  settlement  was  made  the  settlor  objected 
to  a  proposed  marriage  of  M.,  and  made  the  settlement  in  order 
that,  in  the  event  of  the  marriage,  the  income  should  be 
appointed,  as  to  one  half,  for  H.,  and  as  to  the  other  half,  to  be 
dealt  with  according  to  circumstances.  After  the  death  of  the 
settlor,  M.  married :  the  present  duke  thereupon  appointed  the 
iucome  of  the  whole  fund  to  H.  for  life,  reserving  a  power  of 
revocation.  H.  was  not  informed  of  the  appointment,  and  it 
was  shown  that  the  iutention  of  the  present  duke  and  of  H.  was 
to  accumulate  one  moiety  of  the  income  and  to  hold  it  in 
suspense.  The  Lords  Justices  were  of  opinion  that  the  deed 
creating  the  power  did  not  authorize  an  entire  suspension  of  the 
enjoyment  of  the  fund  for  the  purpose  of  accumulation  during 
an  indefinite  period ;  and  that  an  appointment  of  the  whole  had 
been  made  to  H.  without  any  intention  of  giving  her  any 
benefit  in  one  moiety,  and  for  the  express  purpose  of  its  being 
accumulated,  the  accumulations  to  be  disposed  of  as  eventually 
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the  present  duke  should  direct,  and  that  she  had  assented  to 
such  arrangement.  And,  moreover,  that  the  control  of  M.'s 
share  could  not  be  delegated  to  H. 

The  House  of  Lords  (11  H.  L.  C.  32)  afifirmed  the  decision 
of  the  Lords  Justices,  on  the  simple  ground  that  H.  had  in 
reality  no  knowledge  of  the  deed  of  appointment,  and  that  it 
was  evident,  from  the  slender  information  communicated  to  her, 
and  from  the  reservation  of  the  power  of  revocation,  that  she 
was  not  intended  to  have  any  real  ownership  or  control  over  the 
fund. 

This  execution  of  the  power  having  been  declared  void,  the 
present  duke  executed  a  second  deed  of  appointment,  appointing 
the  income  to  H.  during  the  joint  lives  of  herself  and  M. 
absolutely.  H.  was  duly  informed  that  this  appointment  had 
been  made,  and  she  and  the  duke  deposed  that  there  was  no 
agreement  between  them  as  to  the  disposition  of  the  income. 
In  Topham  v.  Duke  of  Portland  (5  Ch.  40),  this  was  also  held 
invalid.  The  Lord  Chancellor  (Hatherley)  thought  that  a  valid 
appointment  might  have  been  made  to  H. :  but  the  real  point 
for  consideration  was,  whether  or  not,  though  now  conscious  of 
her  strict  right  at  law  to  dispose  of  the  fund,  the  pressure  of  a 
moral  obligation  not  to  appropriate  more  than  one  half  of  it  to 
her  own  use,  and  to  hold  the  other  half  subject  to  the  duke's 
intentions  and  for  his  purposes,  did  not,  at  the  date  of  the  last 
appointment,  and  still,  weigh  on  her  mind  with  such  force  as  to 
convert  her  into  a  mere  passive  instrument  of  the  duke's  inten- 
tions, and  whether  such  her  sense  of  moral  obligation  was  not 
well  known  to  the  duke :  and  if  so,  whether  he  had  taken  any 
step  whatever  to  discharge  her  from  it,  and  restore  to  her 
complete  freedom  of  action.  Hutchins  v.  Hutchins  (10  I.  B.  Eq. 
453)  is  to  the  same  effect.  In  that  case  the  fraudulent  appoint- 
ment had  been  duly  revoked,  and  the  power  exercised  anew : 
but  the  latter  appointment  was  held  invalid;  (see  ante,  p.  206). 

9.   It    is    submitted    that    an    appointment,   made    on    the  Where  the 

„  .  t     L    •  I  appointee 

appointors    part    for   an  improper   purpose,    but  innocent  so  repudiates  the 
far   as   the   appointee  is   concerned,   is   invalid  although  the  °°°  '^°"" 
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appointee,  on  being  appealed  to  by  the  appointor  to  effectuate 
his  purpose,  refuses  to  do  so. 

From  the  Lord  Chancellor's  judgment  (5  Ch.  58)  it  would 
appear  that  the  second  appointment  to  H.  would  have  held 
good  ii  the  Court  had  been  convinced  that  her  conscience  was 
not  bound  (the  appointor  had  deposed  that  he  had  appointed 
bond  fide  without  ulterior  purpose).  But  in  Re  Marsden 
(4  Drew.  594),  the  appointment  was  made  unconditionally,  and 
the  purpose  of  the  appointor  was  not  communicated  to  the 
appointee  until  afterwards.  But  the  appointment  was  held 
void,  and  the  appointee's  petition  for  payment  out  of  the  fund 
appointed  was  dismissed,  on  the  ground  that  the  appointor's 
intention  was  to  exercise  the  power  in  such  a  manner  as  to 
defeat  the  real  purpose  thereof.  The  Co^u:^;  said  that  it  was  not 
necessary  that  the  appointee  should  have  any  previous  know- 
ledge, but  the  purpose  of  the  donee  must  be  matter  of  proof. 
In  Scroggs  v.  Scroggs  (Ambl.  272),  the  consent  of  a  trustee  was 
necessary  to  the  exercise  of  a  power,  and  the  appointor  obtained 
the  trustee's  consent  by  a  false  representation,  to  which  the 
appointee  does  not  appear  to  have  been  a  party :  yet  the  Court 
set  aside  the  appointment. 

But  suppose  (as  Lord  Caims  suggested,  arguendo,  1  D.  J.  & 
S.  555)  that  the  child  to  whom  the  appointment  was  made  in 
Welksley  v.  Mornington  (2  K.  &  J.  143),  had  recovered,  or,  in 
that  case,  refused  to  carry  the  scheme  into  effect,  could  the 
appointment  have  been  set  aside  ?  (and  see  Bauheny  v.  Cockburn, 
1  Mer.  643).  It  is  submitted  that  the  appointment  would  be 
bad  as  against  the  persons  entitled  in  default.  If  there  was 
such  evidence  of  the  purpose  of  the  appointor  as  the  Court  could 
take  into  its  judicial  cogniiiance,  whoever  the  person  may  be 
who  is  ultimately  benefited  by  the  fraudulent  execution  of  the 
power  (i.e.,  whether  appointor  or  appointee),  the  appointment 
would  be  equally  a  fraud  on  the  other  objects  or  the  persons 
entitled  in  default,  if  it  was  made  for  an  improper  purpose. 
"  With  regard  to  the  interests  of  the  wife  and  children  of  the 
defendant "  (said  Lord  Eldon  in  Huguenin  v.  Baseleyj  14  Ves. 
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273,  288,  a  case  of  undue  influence),  "there  was  no  personal 
interference  upon  their  part  in  the  transactions  that  have  pro- 
duced this  suit.  If,  therefore,  their  estates  are  to  be  taken  from 
them,  that  relief  must  he  given  with  reference  to  the  conduct  of 
other  persons :  and  I  should  regret  that  any  doubt  could  be 
entertaiaed,  whether  it  is  not  competent  to  a  court  of  equity  to 
take  away  from  third  persons  the  benefits  which  they  have 
derived  from  the  fraud,  imposition,  or  undue  influence  of  others. 
The  case  of  Briclgman  v.  Green  (2  Ves.  sen.  627)  is  an  express 
authority  that  it  is  within  the  reach  of  the  principle  of  this 
Court  to  declare  that  interests  so  gained  by  third  persons  cannot 
possibly  be  held  by  them."  So,  too,  in  Rowley  v.  Rowley  (Kay, 
242),  V.-C.  Wood  said  that  a  bribe  given  by  a  third  person  to 
the  appointor  would  vitiate  the  appointment.  The  question  to 
be  asked  in  each  case  is.  Would  the  appointment  have  been 
made  if  it  had  not  been  for  the  improper  intention  of  the 
appointor?  What  the  Court  acts  upon  is  the  fraud  on  the 
power  in  the  exercise  of  it  for  purposes  foreign  to  those  for 
which  it  was  created  (1  D.  J.  &  S.  569,  570).  And  the  Master 
of  the  EoUs'  remarks  in  Topham  v.  Dul;e  of  Portland  (31  B.  541) 
have  some  bearing  on  the  point : — "  If  the  appointee  refuses  to 
give  effect  to  the  wishes  of  the  appointor,  he  gets  what  it  was 
never  intended  he  should  have,  and  enjoys  property  which,  if 
his  conduct  could  have  been  foreseen,  might  and  probably  would 
have  been  given  to  another.  The  case  is  exactly  the  same 
whether  the  consent  or  the  agreement  to  act  as  desired  be  given 
or  entered  into  before  or  after  the  appointment.  The  Court 
also  would  be  placed  in  this  dilemma :  if  it  did  not  enforce 
compliance  with  the  wishes  of  the  appointor,  it  would  be  sanc- 
tioning the  appointee  in  taking  property  never  intended  for 
him ;  and  if  the  Court  were  to  enforce  it  as  binding  in  con- 
science on  the  appointee,  the  Court  would  enforce  the  execution 
of  a  power  in  favour  of  persons  who  were  not  objects  of  it." 
And  if  it  be  necessary  to  convict  the  appointee  of  fraud,  there 
is  not  much  difference  morally  between  the  person  who  joins 
in  committing  a  fraud  in  its  inception  and  the  person  who, 
though  ignorant  of  the  fraud  in  its  inception,  yet  retains  and 
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Distinction 
between 
motive  and 
intention  or 
purpose. 


enjoys  the  fruits  of  it  after  he  has  hecome  aquainted  with  its 
existence. 

10.  It  has  been  seen  (s.  4)  that  the  Court  will  not  advert  to 
motive :  hut  a  distinction  has  been  taken  between  motive  and 
intention  or  purpose  {Vane  v.  Lord Bungannon,  2  S.  &  L.  130). 
The  L.  J.  Turner  (1  D.  J.  &  S.  571)  says:— "It  is  one  thing 
to  examine  into  the  purpose  with  which  an  act  is  done,  and 
another  thing  to  examine  into  the  motives  which  led  to  that 
purpose :  and  what  we  have  to  do  is  to  look  to  the  purpose  of 
the  act  which  was  done,  and  not  to  the  motive  which  led  to  it." 
This  is  adopted  by  L.  0.  Hatherley  (5  Ch.  57),  and  he  applies 
it  to  the  case  of  Topham  v.  Buke  of  Portland,  thus : — "  If  the 
duke,  truly  preferring  H.,  either  on  the  ground  of  her  sister's 
supposed  disobedience  to  her  father's  wishes  in  her  marriage,  or 
for  any  other  reason,  however  capricious,  intended  simply  to 
give  the  property  to  her  in  preference  to  her  sister,  he  is  by  the 
power  authorized  to  do  so.     If  he,  on  the  contrary,  has  not  any 
such  intention,  but  has  executed  the  instruments  with  the  intent 
that  H.,  having  the  sole  control  of  the  fund,  should  abstain  from 
dealing  with  it  as  her  own,  and  should  accumulate  one  moiety  of 
it,  in  order  (according  to  events)  either  to  dispose  of  it  for  her 
sister's  benefit,  or  to  let  it  fall  back  according  to  the  limitations 
in  default  of  appointment,  then  I  think  that  the  distinction 
taken  by  L.  J.  Tm'ner  between  intent  and  motive  would  apply. 
The  difficulty  of  the  case  lies  in  this,  that  the  intent  is  not 
always  capable  of  demonstration.     In  cases  where  the  nominal 
appointee  has  engaged  beforehand  to  execute  the  unauthorized 
intent,  another  equitable  principle,  that  of  trust  binding  the  con- 
science of  the  appointee,  is  introduced :  but  the  existence  of  the 
intent  on  the  part  of  the  appointor,  as  evidenced  by  the  com- 
munication to  the  appointee,  after  the  appointment  had  been 
made,  of  a  purpose  inconsistent  with  the  power,  was,  in  Re  Mars- 
den's  Trusts,  held  sufficient  to  vitiate  the  appointment,  though 
the  appointee  had  not,  before  the  appointment,  been  privy  to  the 
arrangement."     The  result  is  somewhat  curious ;  for,  if  the  duke's 
anger  against  his  sister  had  been  so  great  as  to  induce  him  to 
exclude  her  entirely  and  absolutely  by  appointing  to  the  other 
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sister,  the  appointment  would  have  been  good.  But,  as  he 
wished  to  give  her  some  benefit  if  she  obeyed  his  wishes,  his  pur- 
pose was  not  within  the  power,  and  vitiated  the  whole  appoint- 
ment. The  motive  in  either  case  would  probably  be  annoyance 
at  the  sister's  conduct ;  but  the  purpose  in  the  former  would  be 
to  benefit  the  other  sister,  and  in  the  latter  to  compel  obedience 
to  his  wish.  It  will  be  observed  that,  in  criminal  law,  ^^er  contra,  it 
is  the  motive  that  makes  the  crime.  A.  shoots  B.  through  the 
head  deliberately,  and  knowing  that  the  pistol  is  loaded,  and  that 
the  wound  wUl  be  mortal.  His  intention  or  purpose  is  obviously 
to  kill  B.,  but  his  motive  may  be  robbery,  or  self-defence,  or 
various  other  things,  and  the  criminality  or  innocence  of  his  act  will 
depend  thereon  (see  Stephen's  Hist,  of  Crim.  Law,  vol.  ii.  p.  110). 

11 .  A  purchaser  for  valuable  consideration  from  the  Purchaser  for 
appointee  wlio  has  acquired  the  legal  estate  with-  sideration 
out  notice  is  not  affected  by  the  fraudulent  exe-  protected. 
cution  of  the  power.     Any  notice  to  affect  such  a 
purchaser  must  be  actual,  not  constructive,  notice. 

In  McQueen  v.  Farquhar  (11  Ves.  467),  estates  were  limited  to 
the  use  of  A.  for  life,  with  remainder  to  the  use  of  his  wife  for 
life,  and  the  settlement  contained  an  exclusive  power  of  appoint- 
ing among  children,  also  created  by  way  of  limitation  of  uses. 
A.  entered  into  a  contract  for  the  sale  of  the  estates,  and  after- 
wards appointed  the  fee  (subject  to  the  life  estates  of  himself  and 
his  wife)  to  his  eldest  son :  and  the  three  thereupon  conveyed 
the  estate  to  the  purchaser  in  consideration  of  a  sum  expressed  to 
be  paid  to  all  of  them.  Lord  Eldon  overruled  an  objection  that 
the  appointment  appeared  to  have  been  made  in  pursuance  of  a 
previous  agreement,  and  that  if  A.  derived  any  benefit  from 
that  agreement,  which  seemed  probable,  or  even  if  he  had  pre- 
viously stipulated  that  his  son  should  join  him  in  the  sale,  which 
seemed  most  probable,  it  would  be  a  fraudulent  execution ;  (and 
see  Green  v.  Pulsford,  2  Beav.  70  ;  Sug.  Pow.  616 ;  Cockcroft  v. 
SutcUffe,  25  L.  J.  Ch.  313  ;  Hamilton  v.  Einvan,  2  J.  &  L.  393  ; 
Rhodes  v.  Cook,  2  S.  &  S.  488 ;  Be  Emsh's  Charity,  10  Eq.  5). 
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In  Warde  \.  Dixon  (28  L.  J.  Ch.  315),  the  appointed  fund 
was  a  reversionary  interest  in  consols,  standing  in  the  names  of 
trustees ;  and  the  purchaser  therefore  got  no  legal  estate.  The 
V.-C.  held  that  the  circumstances  raised  such  grave  suspicion 
that  he  dismissed  with  costs  the  vendor's  bill  for  specific  per- 
formance of  a  contract  to  purchase  the  appointed  interest.  In 
Askham  v.  Barker  (17  B.  37),  the  property  appointed  was  also  a 
reversionary  interest  in  personal  estate :  but  the  M.  E.  came  to 
the  conclusion  on  the  facts  that  there  was  no  fraudulent  purpose. 

But  not  if  he        But  it  vdU  be  otherwise  if  the  purchaser  have  actual  notice  of 
have  notice.        ,      „        , 
the  fraud. 

In  Sail  V.  Montague  (8  L.  J.  Ch.  0.  S.  167),  a  father,  the  donee 
of  a  power  of  appointment  among  his  children,  agreed,  three 
years  before  his  eldest  son  attained  twenty-one,  to  sell  part  of  the 
settled  estates  to  A. ;  and  he  covenanted  with  A.  that  he,  his 
wife,  and  such  of  his  children  as  he  should  appoint  to,  would, 
within   three   months  after  their   eldest    child    should    attain 
twenty-one,  convey  to  A. ;  the  purchase-money  was  to  be  paid  to 
the  father.     An  appointment  to  a  child  and  a  conveyance  by  the 
parents  and  such  chUd  were  accordingly  made  to  the  purchaser. 
This  whole  transaction  was  set  aside  nearly  thirty  years  after,  at 
the  suit  of  the  younger  children.   Sir  John  Leach,  in  considering 
the  question  whether  A.  was  affected  with  notice,  said  that  the 
agreement  provided  that  the  purchase-money  should  be  paid  to  the 
father,  and  the  agreement  was  with  the  father  alone.   In  Jf'  Queen 
V.  Farquhar  (11  Yes.  467),  there  was  not  sufficient  evidence  to 
show  that  the  purchaser  knew  that  the  purchase-money  was  to 
be  applied  for  the  benefit  of  the  father  alone.     The  purchaser 
might  very  reasonably  (Lord  Eldon  thought  in  that  case)  infer 
that  the  son  was  to  take  his  fair  proportion  of  the  value  of  the 
reversion  ;   but  could  anybody  reasonably  infer,  in  the   case 
before  the  Court,  that  the  son  was  to  have  the  benefit  of  his  fair 
proportion  ?  or  that  A.  was  not  aware  that  the  money,  though 
nominally  paid  to  the  father,  wife,  and  eldest  son,  was  really 
paid  to  the  father  ?     In  the  first  place  there  was  A.'s  covenant 
that  it  should  be  paid  to  the  father ;  and,  in  the  next,  the  con- 
veyance to  A.  did  not  recite  the  truth  of  the  case.     He  did  not 
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suppose  that  A.  was  personally  a  party  to  the  fraud ;  but  those 
who  drew  the  conveyance  knew  that  it  was  a  fraudulent  trans- 
action. He  was  of  opinion  that  all  who  claimed  under  it  were 
affected  hy  the  fraud  of  the  transaction.  The  case  of  Palmer  v. 
Wlteeler  (2  B.  &  B.  18),  is  treated  by  Lord  St.  Leonards  as  an 
authority  to  the  same  effect :  but  it  is  to  be  observed  that  in 
that  case  the  appointee  was  absolutely  entitled  in  default  of 
appointment ;  and  the  case  appears  to  be  one  rather  of  undue 
parental  iafluence  than  of  fraud  on  a  power ;  (see  Skelton  v. 
Flanagan,  1  I.  R.  Eq.  362,  at  p.  371). 

A  fraudulent  appointment  made   on  the  marriage   of  the  issue  of 
appointee  wiU   be  set  aside ;    and  the  issue  of  the   marriage  ^nnot  ™p- 
cannot  protect  themselves  on  the  ground  that  thev  were  pui--  'P°^  fraudu- 

^  r  lent  appoint- 

chasers  for  value  (Sug.  Pow.  617 ;   Conolhj  v.  Ilacdcrmott,  Sug.  ment. 
H.  L.  513 ;  Re  Nash,  5  Ir.  Ch.  E.  884). 

And  of  course  the  purchase  must  be  from  an  object  of  the  Purchase 
power  of  a  share  appointed  to  him,  and  not  from  the  appoiator.  ^poj^tee™"^ 
The  payment  of  a  money  consideration  cannot  make  a  stranger 
become  the  object  of  a  power  created  in  favour  of  children :  he 
can  only  claim  under  a  valid  appointment  executed  in  favour  of 
some  or  one  of  the  children  {Daubeny  v.  Cockburn,  1  Mer.  626). 

12.  It  is  in  most  cases  impossible  for  the  Court  to  sever  Appointments 
appointments  which  are  fraudulent ;  such  appointments  are,  as  a  gevCTed  ^ 
general  rule,  void  in  toto  ;  for  the  Court  cannot  know  whether 
the  power  would  ever  have  been  exercised  if  it  had  not  been  for 
the  corrupt  purpose.  Where  there  is  an  appointment  made  by 
a  father  to  a  child  of  a  given  sum  of  money,  out  of  which  he  is 
to  be  paid  something  for  making  it,  it  is  quite  imjDossible  to 
separate  the  appointment  by  dividing  it  into  two  parts,  and  to 
say,  so  far  as  the  donee  was  guided  by  his  wish  to  provide  for 
his  child,  it  is  good,  and  therefore  the  Court  will  support  it;  but 
so  far  as  he  wished  to  benefit  himself  from  the  fraud,  it  is  bad ; 
because  the  party  in  remainder  might  say  that  the  donee  was 
not  actuated  in  the  appointment  by  love  to  his  child  or  by  the 
wish  to  provide  for  him,  or,  at  all  events,  it  was  so  mixed  up 
with  his  own  benefit  that  it  was  impossible  in  any  way  to  sever 
the  two  purposes  and  to  say  how  much  was  to  be  attributed  to 
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the  one  and  how  much  to  the  other ;  and  therefore  the  purpose 
for  his  doing  the  act  at  all  being  a  desire  to  henefit  himself 
was  fraudulent,  and  the  subsequent  act  depending  upon  that 
purpose  must  be  set  aside  {Roicley  v.  Rmvley,  Kay,  263).  Thus, 
if  a  man  have  a  power  of  appointment  among  children,  and  he 
appoint  3,000^.  to  one  child  on  an  agreement  to  take  back  1,000^., 
the  appointment  will  not  be  good  as  to  2,000/.,  but  will  fail  in 
Mo.     The  general  rule  is  that 

Appointments  cannot  be  severed,  so  as  to  be 
good  to  the  extent  to  which  they  are  lond  fide 
executions  of  the  power,  but  bad  as  to  the 
remainder,  unless  (1)  some  consideration  has  been 
given  which  cannot  be  restored,  or  (2)  the  Court 
can  sever  the  intentions  of  the  appointor,  and 
distinguish  the  good  from  the  bad  {Dauheny  v. 
Cockhurn,  1  Mer.  626  ;  Topham  v.  Duke  of  Portland, 
1  D.  J.  &  S.  517). 

And  the  fraud  may  run  through  several  appointments  and 
infect  them  all :  in  such  a  case,  if  all  the  appointments  appear 
to  be  part  of  one  fraudulent  design,  all  will  be  set  aside  (see 
Askham  v.  Barker,  12  B.  499 ;  Farmer  v.  Martin,  2  Sim.  502 ; 
Agassiz  v.  Squire,  18  B.  431). 

Cases  of  absolute  appointment  with  a  condition  annexed  must, 
however,  be  distinguished.  It  might  perhaps  have  been  thought 
that  an  express  condition  stated  in  the  appointment  was  as  much 
a  sinister  or  bye  purpose  as  an  unwritten  understanding,  binding 
only  in  honour  between  appointor  and  appointee.  But  it  is  well 
settled  that  where  there  is  an  appointment  to  an  object  of  the 
power,  coupled  with  conditions  which  are  in  excess  of  the  power, 
the  appointment  is  valid,  and  the  appointee  is  entitled  to  enjoy 
the  appointed  property  free  from  the  conditions  {ante,  p.  298). 
"  The  authorities,  of  which  Carver  v.  Bowks  (2  E.  &  M.  301)  is 
an  example,  have  determined  (on  principles  which,  if  sound  in 
England,  must  be  equally  so  in  Scotland)  that  an  ulterior  pur- 
pose of  this  kind,  which  is  ultra  vires  only  and  not  also  a  fraud 


FRAUDULENT  APPOINTMENTS.  433 

on  the  power,  thougli  it  may  have  operated  as  a  motive  for  the 
appointment  in  the  mind  of  the  appointor,  will  nevertheless  not 
prevent  an  ohject  of  the  power  from  taking  for  his  own  benefit 
the  estate  appointed  to  him,  if  the  words  used,  according  to  their 
proper  construction  (which  must  itself  be  independent  of  any- 
peculiar  doctrines  of  law  applicable  to  powers),  are  sufficient  to 
execute  the  power  and  to  vest  the  property  in  the  appointee  " 
{]}er  Lord  Selborne,  Macdonald  v.  Macdonald,  L.  E.  2  Se.  &  D. 
482,492;  but  see  Re  Perkins,  41  W.  E.  170,  sed  qu.).  It  is 
submitted  that  the  meaning  of  the  qualification  "  and  not  also  a 
fraud  on  the  power,"  is  that  there  is  not  also  a  corrupt  bargain 
or  understanding  to  the  effect  of  the  condition :  the  express 
insertion  of  the  condition  will  not  validate  an  appointment 
which  would  otherwise  be  a  fraud  on  the  power. 

Y.-C.  Wood,   in  Rowletj  v.  Rowleij   (Kay,   242,   258),  dis-  Three  classes 
tinguishes  three  classes  of  cases  thus : — 

"  "With  regard  to  the  position  of  this  doctrine  as  to  powers,  First  class 
there  are  three  different  and  distinct  classes  of  cases.  There  is, 
first  of  all,  the  case  in  which  there  may  be  a  fraud  on  the  donor 
of  the  power,  or  those  who  claim  under  him,  by  the  person  who 
takes  the  fee  simple  or  other  estate  which  is  the  subject  of  the 
power.  There  may  be  cases  in  which  the  fraud  is  on  him  alone, 
there  being  only  one  person  interested  in  the  charge  which  may 
have  been  created,  as  in  the  case  of  a  jointure,  and  many  other 
similar  cases,  such  as,  for  example,  a  power  of  raising  a  given 
sum  of  money  out  of  a  given  estate,  for  a  single  individual ;  and 
if  the  power  be  exercised,  so  as  to  enable  the  donee  of  the  power 
to  raise  money  upon  it  for  a  purpose  of  his  own,  it  is  a  fraud 
upon  the  donor  of  the  power  and  the  party  claiming  through 
him  that  any  part  of  that  sum  should  be  raised  for  any  purposes 
except  those  prescribed  by  the  power. 

"  A  second  class  of  cases  is  where  the  fraud  may  be  wholly  on  Second  class 

OI  C3,flP8 

the  parties  who  are  interested  in  the  distribution  of  the  fund  and 
cannot  be  in  any  way  a  fraud  upon  the  donor  of  the  power,  that 
is,  the  charge  would  remain  whether  the  power  be  exercised  or 
not,  but  the  distribution  of  the  fund  would  be  the  only  point  in 
question.     That  is  the  case  I  have  before  me.     It  is  a  case  in 
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Third  class 
of  cases. 


Krst  class 
of  oases. 
Exception. 


which  30,000/.  would  be  necessary  to  be  raised,  whether  there 
were  any  appointment  under  the  power  or  not ;  and  therefore 
the  fraud,  if  any,  is  one  which  would  affect  the  persons  only 
who  are  interested  in  the  distribution. 

"  There  is  also  a  third  class  of  cases,  which  comprehends  both 
the  classes  I  have  just  mentioned,  namely,  where  the  power  is 
to  create  a  charge  as  well  as  to  distribute  it  under '  certain 
circumstances,  or  to  particular  individuals,  in  which  case  it 
woiild  be  a  fraud  to  have  the  power  exercised  at  all  if  the 
circumstances  had  not  arisen,  or  for  the  benefit  of  parties  who 
were  not  interested  in  it  and  who  were  not  intended  to  be 
interested  in  it.  The  owner  of  the  estate  in  the  last  class  of 
cases  would  be  entitled  to  say,  it  never  was  intended  to  be 
distributed  except  in  a  fair,  upright,  and  honest  manner,  as 
between  all  parties  interested  in  the  charge." 

With  regard  to  the  first  class  of  cases,  an  exception  has  been 
established  in  favour  of  jointures. 

In  Lane  v.  Page  (Ambl.  233),  the  donee  of  a  power  to  join- 
ture, being  in  debt,  executed  his  power  to  its  full  extent  pre- 
viously to  his  marriage.  He  had  agreed  with  his  future  wife 
that  she  should  join  in  levying  a  fine,  the  use  of  which  was 
partly  for  the  wife's  benefit  and  partly  for  the  payment  of  his 
own  debts.  The  execution  was  set  aside  so  far  as  related  to  the 
husband's  debts,  but  was  supported  so  far  as  it  was  for  the  wife's 
benefit.  In  this  case,  the  subsequent  marriage  was  a  considera- 
tion that  could  not  be  restored,  and  the  case  might  have  been 
decided  on  that  ground.  In  Baldivin  v.  Roche  (5  I.  E.  Eq. 
110),  a  tenant  for  life  with  power  of  jointuring  married  with- 
out exercising  his  power.  His  wife  had  real  estate,  which  was 
settled  on  the  husband  during  the  joint  lives  of  himself  and  his 
wife,  with  remainder  to  the  wife  during  her  life.  The  husband, 
becoming  indebted,  agreed  with  his  wife  and  the  creditor  that 
he  would  exercise  the  power  of  jointuring  in  her  favour,  and 
that  she  shordd  grant  to  the  creditor  an  annuity  for  his  life, 
equal  to  the  amount  of  the  jointure,  to  be  charged  on  her  estate 
and  to  become  payable  on  the  death  of  the  husband.  This  was 
done,  and  was  held  to  be  a  valid  appointment  of  the  jointure. 
In  Akyn  v.  Bekhier  (1  Eden,  132),  the  power  was  executed 
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after  marriage.  It  is  to  be  observed,  however,  that  in  this  case 
the  bill  contained  a  submission  to  pay  the  jointure  so  far  as  the 
power  was  executed  lond,  fide  for  that  purpose,  and  only  sought 
relief  against  the  other  objects  of  the  appointment.  However, 
Y.-C.  "Wood  says,  that  in  the  case  of  a  power  to  jointure, 
nobody  is  interested  but  the  one  party,  the  jointress  {sed  qu.) ; 
and  therefore,  if  the  charge  be  raised  under  a  corrupt  bargain, 
or  one  by  means  of  which  some  benefit  is  to  be  handed  over  to 
the  husband,  the  Court  will,  and  it  has  done  so  in  several  cases, 
sever  the  appointment  and  hold  it  to  be  good  to  the  extent  to 
which  the  jointress  is  entitled,  but  will  hold  it  to  be  bad  with 
reference  to  the  corrupt  and  improper  use  that  may  be  made  of 
the  surplus.  He  remarks,  however,  on  the  difficulty  of  recon- 
ciling this  with  the  general  rule,  but  agrees  with  Lord  St. 
Leonards  (Pow.  612)  that  the  doctrine  as  to  jointures  is  not 
likely  to  be  now  disturbed  (Kay,  259).  In  Whelan  v.  Palmer 
(39  Ch.  D.  648),  however,  where  under  a  jointuring  power  an 
appointment  was  made  on  a  corrupt  bargain  with  the  jointress 
to  provide  thereout  for  a  stranger,  the  whole  appointment  was 
held  bad  by  Kekewich,  J.,  as  a  fraud  on  the  power. 

Where  the  subject-matter  of  the  power  is  in  existence,  and  the  Second  class 
donee  of  the  power  has  merely  to  select  the  objects  or  to  dis- 
tribute the  fund  among  them,  an  appointment  to  one  object, 
which  is  for  any  reason  fraudulent,  does  not  necessarily  vitiate 
appointments  to  other  objects.  If  the  particular  appointment 
which  is  fraudulent  is  one  complete  independent  act,  other  ap- 
pointments to  other  objects,  although  made  by  the  same  deed, 
will  not  be  affected.  In  the  words  of  Lord  Hardwioke  (Ambl. 
235),  "Fraud  wiU  affect  only  so  far  as  it  extends;"  but  the 
bounds  between  the  good  and  the  bad  must  be  clearly  defined, 
in  order  that  part  of  the  appointment  may  prevail. 

"In  the  case  of  distribution  among  several  objects  of  a  power, 
where  there  is  a  clear  right  in  all  the  parties  interested  in  the 
distribution,  it  is  a  novel  thing  to  say  that  the  fund  is  to  be 
considered  as  one  gross  fund,  which  is  to  be  fairly  apportioned 
among  the  different  persons  interested,  and  that,  to  the  extent 
to  which  the  donee  of  the  power  takes  out  of  the  common  fund, 
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any  portion  whatever  from  which  he  is  himself  to  receive  a 
benefit,  to  that  extent  he  has  diminished  the  common  fund, 
which  ought  to  be  appropriated  amongst  all,  and  having 
diminished  it  to  that  extent,  the  Court  will  not  permit  him  to 
have  any  further  power  over  it,  but  wiU  consider  the  right  of 
the  other  parties  to  be  determined  as  from  that  moment,  the 
object  of  the  donor  being  to  have  a  fair  and  equal  distribution 
of  it.  All  the  cases  that  have  happened  have  been  cases  con- 
fined expressly  to  the  mode  of  dealing  with  those  shares  which 
have  been  taken  out  of  the  common  fund  by  means  of  the  cor- 
rupt bargain.  I  find  no  case  applying  at  all  to  the  balance  of 
the  fund  which  remains  after  that  share  has  been  so  taken  out. 
The  Court  has  said,  that  share  at  least  we  will  bring  back :  and 
all  the  cases  have  gone  to  that  extent  and  no  further.  There  is 
no  decided  case  in  which  a  father,  having  power  of  making  a 
distribution  among  eight  or  nine  children,  having  made  a  cor- 
rupt bargain  with  one  of  those  children,  the  appointments  to 
the  other  children  have  therefore  been  set  aside"  {per  Y.-C. 
Wood,  Roioley  v.  Roicley,  Kay,  261). 

In  that  case,  a  husband  and  wife  lived  apart,  and  the  wife 
had  the  care  of  one  of  their  two  younger  children.  The  husband 
being  desirous  of  raising  money  by  mortgage  of  his  settled 
estates,  and  being  unable  to  do  so  on  account  of  the  existing 
charges  thereon,  applied  to  his  wife  to  postpone  her  pin-money 
and  jointure  annuities  to  his  proposed  mortgages.  The  wife 
consented,  provided  that  the  husband  would  exercise  a  power  of 
appointment  which  he  had  over  a  sum  of  30,000^.  in  favour  of 
his  younger  children,  to  the  extent  of  appointing  5,000/.  to  the 
child  under  her  care.  He  did  so,  and  by  a  similar  deed  dated 
the  next  day,  reciting  the  former  appointment,  he  appointed  the 
rest  of  the  fund  to  his  only  other  younger  child.  It  was  held 
that,  although  the  bribe  to  the  husband  would  affect  the  validity 
of  the  appointment  of  the  5,000/.,  yet  that  the  appointment  of  the 
25,000/.  was  not  so  connected  with  the  former  appointment  as  to 
be  also  invalid ;  nor,  indeed,  was  the  motive  for  the  latter  appoint- 
ment the  same  as  in  the  former  case,  for,  instead  of  being  an 
inducement  to  the  wife  to  consent  to  the  proposed  arrangement, 
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the  second  appointment,  if  revealed  to  her,  would  probably  have 
prevented  her  concurring  and  postponing  her  pin-money  and 
Jointure ;  (and  see  Harrison  v.  Randall,  9  Ha.  397). 

An  appointment  of  a  gross  sum  to  one  object  may  be  upheld  WHen  single 
as  to  part,  if  the  evidence  is  such  as  to  enable  the  Court  to  are  severable, 
distinguish   what  is   attributable  to   a  proper    from  what  is 
attributable  to  an  improper  purpose. 

In  Tojyliam  v.  Duke  of  Portland  (1  D.  J.  &  S.  517 ;  11  H.  L. 
C.  32),  the  donee  of  a  power  of  appointing  portions  among  his 
younger  children  appointed  a  double  share  to  a  younger  child 
■ndthout  previous  communication  with  him.  But  it  appeared 
from  the  instructions  for  the  appointment,  that  its  purpose  as  to 
half  of  the  double  share  was  not  authorized  by  the  power.  It 
was  held  that  such  purpose  vitiated  the  appointment  as  to  the 
moiety  only.  L.  J.  Turner  (p.  572),  said  that  the  general  rule 
(that  where  an  appointment  is  made  for  a  bad  purpose,  the  bad 
purpose  afiects  the  whole  appointment)  apphed  to  cases  in  which 
the  evidence  did  not  enable  the  Court  to  distinguish  what  is 
attributable  to  an  unauthorized  from  what  is  attributable  to  an 
authorized  purpose.  But  if  the  evidence  enabled  the  Court  to 
mate  the  distinction,  the  foundation  on  which  the  rule  rests, 
viz.,  the  impossibility  of  distinguishing  what  is  attributable  to 
one  purpose  from  what  is  attributable  to  another,  whoUy  failed, 
and  the  general  rule  could  not  apply. 

In  Ranliing  v.  Barnes  (33  L.  J.  Ch.  539 ;  12  W.  E.  565),  the 
donee  of  a  power  of  appointment  among  children  appointed  two- 
sixths  to  a  married  daughter,  with  a  view  of  enabling  the 
daughter's  husband,  with  one-half  of  the  appointed  fund,  to  pay 
a  debt  which  he  had  incurred  on  account  of  his  wife's  brother, 
an  object  of  the  power.  The  appointment  was  held  invalid,  but 
only  as  to  one  moiety. 

The  third  class  of  cases  mentioned  by  V.-C.  Wood  (viz.,  where  Third  class 
the  subject-matter  of  the  appointment  has  both  to  be  called  into 
existence  and  to  be  distributed)  will  be  subject  to  the  rules  above 
stated,  according  to  the  circumstances  of  each  case.  Thus,  under 
a  power  of  raising  and  exclusively  appointing  10,000i?.  to  children, 
if  the  whole  sum  was  raised  and  appointed  on  a  corrupt_bargain, 
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it  -woTild  be  void  as  well  as  to  the  raising  as  to  the  appoiatment. 

But  if  part  only  were  corruptly  appointed,  the  taint  in  that  part 

would  not  vitiate  a  good  appointment  of  the  rest  (as  hefore 

stated),  and  it  follows  that  the  direction  to  raise  would  not  he 

invalid  as  to  the  whole  sum,  but  only  as  to  so  much  thereof  as 

was  improperly  appointed  (see^os^,  "Powers  of  Chargiag"). 

Fraudulent  i3_  j^  jg  -^qH  settled  (see  ante,  p.  16)  that  limited  powers  may 

releases,  j  x         /  i.  ./ 

so-called.  be  effectually  and  absolutely  released,  so  that  the  releasor  cannot 
afterwards  change  his  mind  and  appoint  {Smith  v.  JPlummer,  17 
L.  J.  Ch.  145).  In  Cunynghame  v.  Thurloiv  (1  E.  &  M.  436,  n.), 
a  fund  was  limited  to  a  father  for  life  with  remainder  to  his 
children  in  such  shares  as  he  should  appoint,  and  in  default  of 
appointment  to  the  children  equally.  The  father  released  his 
power  as  to  a  part  of  the  fund  so  as  to  vest  it  in  himself  as  the 
personal  representative  of  a  deceased  son.  Y.-O.  Shadwell, 
although  of  opinion  that  the  power  was  extinguished  by  the 
release,  refused  to  give  present  effect  to  the  release  so  far  as  it 
operated  to  vest  a  share  of  the  fund  in  the  father.  It  is  difficult 
to  see  what  jurisdiction  the  Yice- Chancellor  had  to  refuse  to 
give  effect  to  the  rights  of  the  administrator,  or  what  useful 
purpose  was  served  by  retaining  the  fund.  The  case  has  been 
often  doubted ;  and  in  1868,  the  late  Y.-O.  Wickens,  when  at 
the  bar,  advised  that  in  his  opinion  the  case  was  not  a  binding 
authority,  although  it  would  probably  be  necessary  to  go  to  the 
Court  of  Appeal  to  overrule  it.  It  was  tacitly  not  followed  in 
Smith  V.  HoiMon  (26  B.  482),  where  the  donee  of  an  exclusive 
power  of  appointment  among  children  over  a  fund  which,  in 
default  of  appointment,  was  limited '  to  them  equally,  was  bene- 
ficially entitled,  in  default  of  any  appointment  by  himself,  to 
one-third  of  the  fund  as  representative  of  a  deceased  child.  He 
assigned  the  said  third  share  to  his  mortgagees  and  released  his 
power.  It  was  held  that  the  power  was  effectually  released, 
and  the  rights  of  the  parties  consequent  thereon  were  declared. 
And  it  has  now  been  held  by  the  Court  of  Appeal  {Re  Radcliffe, 
(1892)  1  Ch.  227),  that  where  the  administrator,  by  his  counsel 
at  the  bar  or  otherwise,  releases  his  life  interest,  he  is  entitled  to 
be  paid  the  share  which  thereby  falls  into  possession.    Inasmuch 
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as  the  administrator  who  asks  for  immediate  payment  necessarily 
gives  up  the  life  interest  which  exists  only  so  long  as  the  trust 
property  remains  with  the  trustees,  this  decision  in  effect  over- 
rules Cunyiighame  v.  Thurlow.  Indeed,  it  may  be  doubted 
whether  there  can  be  such  a  thing  as  a  fraudulent  release :  it 
might  very  well  have  been  held  that  limited  powers,  especially 
if  testamentary  only,  could  not  be  released  at  all  (see  V.-C. 
Kindersley's  judgment  in  Coffin  v.  Cooper,  2  Dr.  &  Sm.  365), 
but  the  contrary  is  well  settled,  and  the  release  of  powers  has 
now  been  authorized  by  the  legislature  (Conveyancing  Act, 
1881,  s.  52,  sub-s.  1) ;  and  the  reasons  for  saying  that  a  release 
is  fraudulent  are  really  reasons  for  saying  that  the  power  cannot 
be  released  at  all. 

It  may,  however,  well  be  that  if  the  Court  is  called  upon  to 
exercise  its  judicial  discretion  in  other  respects  {e.g.,  under  sect. 
39  of  the  Conveyancing  Act,  1881),  it  may  take  into  considera- 
tion the  object  of  the  release  and  refuse  to  assist  in  giving  effect 
to  it  {Me  Little,  Harrison  v.  Harrison,  40  Ch.  D.  418). 

It  is  of  course  clear  that  the  persons  entitled  to  a  reversionary 
interest,  and  to  the  life  estate  preceding  it,  being  all  sui  juris, 
can  combine  so  as  to  say  that,  before  the  time  limited  by  the 
settlement  comes,  the  trustees  shall  pay  over  the  trust  fund 
{Anson  v.  Potter,  13  Ch.  D.  141).  In  such  a  case,  however,  the 
trustees  must  see  that  all  duty  (if  any)  payable  on  the  cesser  of 
the  life  interest,  is  paid  before  they  part  with  the  funds. 
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Delegation  1.  In   considering  the  delegation  of  powers,  the  distinction 

between  powers  amounting  to  absolute  ownership,  powers 
implying  personal  discretion,  and  powers  to  do  acts  merely 
ministerial,  must  be  borne  in  mind. 

In  Combes'  Case  (9  Eep.  75),  the  things  which  a  man  cannot 
do  by  attorney,  i.  e.,  the  acts  which  he  cannot  empower  another 
to  do  for  him,  are  considered.  "  If  a  man  has  a  bare  authority 
coupled  with  a  trust,  as  executors  have  to  sell  land,  they  cannot 
sell  by  attorney  :  but  if  a  man  has  authority  as  absolute  owner 
of  the  land,  there  he  may  do  it  by  attorney.  .  .  .  Also  there  is 
a  difference  betwixt  a  general  absolute  power  and  authority  as 
owner  of  the  land,  as  aforesaid,  and  a  particular  power  and 
authority  (by  him  who  has  but  a  particular  interest)  to  make 
leases  for  life  or  for  years.  And  therefore  if  A.  be  tenant  for 
life,  the  remainder  in  tail,  &c.,  and  A.  has  power  to  make  leases 
for  twenty-one  years,  rendering  rent,  &c.,  he  cannot  make  a 
lease  by  letter  of  attorney  by  force  of  his  power,  because  he  has 
but  a  particular  power  which  is  personal  to  him,  and  so  was  it 
resolved  ia  Ladi/  Qresham's  Case  (24  EUz.),  by  Wray  and 
Anderson,  0.  JJ." 


DELEGATION.  4il 

The  rule  is  that 

A  power   involving  the   exercise  of   personal  Delegatus  mn 

.  1    i  T      potest  delegare. 

discretion  by  the  donee   cannot  be   delegated; 
delegatus  non  potest  delegare  (Sug.  Pow.  179). 

The  attempted  delegation  of  such  a  power  is  a  raere  nullity, 
the  insertion  of  which  in  no  way  affects  the  yalidity  of  estates 
or  interests  limited  in  default  of  its  execution  ;  for,  as  the  dele- 
gated power  cannot  be  effectually  exercised,  the  estates  or  in- 
terests in   default   of  its   exercise  remain  indefeasible.     But  Trustees  may 

.  ,  ,  .         consult  their 

trustees  do  not,  of  course,  delegate  their  powers  by  consulting  beneficiaries 
with  experts,  or  with  their  beneficiaries,  and  by  allowing  their  °^  ^^^^'^  ^' 
arguments  to  influence  their  conduct.  Their  duty  is  to  exercise 
their  discretion,  and  to  put  themselves  iu  the  best  position 
possible  for  the  purpose  of  exercising  that  discretion.  Trustees 
may  freely  discuss  with  the  beneficiaries  the  reasons  for  and 
against  a  particular  decision,  without  running  the  risk  of  being 
held  to  act  against  their  own  judgment,  if  they  should  in  the 
end  disregard  objections  to  which  they  had  thought  it  right  in 
the  first  instance  to  direct  attention  {per  Lord  Selborne  in 
Fraser  v.  Murdoch,  6  Ap.  Ca.  at  p.  864) . 

In  Ingram  v.  Ingram  (2  Atk.  88),  A.  had  power  under  a 
settlement  to  dispose  of  an  estate  in  such  proportions  as  he 
should  think  fit  among  the  issue  of  his  marriage.  By  his  will 
he  delegated  this  power  to  his  wife  to  exercise  as  she  should 
think  fit,  with  a  gift  over  in  default  of  appointment.  The 
power  was  held  to  be  exeroiseable  by  the  husband  only,  and  not 
in  its  nature  transmissible  or  delegatory  to  a  third  person : 
the  attempted  delegation  was  expunged,  and  the  remainders 
over  in  default  of  the  execution  of  the  delegated  power  took 
effect. 

In  Chester  v.  Chadinck  (13  Sim.  102),  power  was  given  to  A. 
to  appoint  among  his  children  in  such  proportions,  &c.,  as  he 
should  think  fit,  and  A.  appointed  by  his  will  that  his  wife 
should  receive  the  dividends  during  her  life  and  apply  the  same 
in  the  exercise  of  her  sound  discretion  for  the  best  interest  and 
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advantage  of  Hs  children ;  this  was  held  not  a  good  execution ; 
(and  see  Alexander -y.  Alexander,  2  Yes.  sen.  640;  and  Attorney- 
General  Y  Berryman,  cited  ihid.  643) . 

In  Garr  v.  Atkinson  (14  Eq.  397),  the  donee  of  a  power  of 
appointment  among  issue  appointed  a  life  interest  to  A.,  a  child, 
and  then  purported  to  give  a  power  to  that  child  to  appoint  a  life 
interest  to  any  husband  with  whom  she  might  intermarry,  and 
subject  thereto,  appointed  the  corpus  of  the  property  to  the  chil- 
dren of  A.  The  Master  of  the  Rolls  said  that  the  power  to 
appoint-in  favour  of  the  husband  failed,  being  a  delegated  power 
which  could  not  be  given  by  the  person  who  was  entitled  to  exer- 
cise the  first  power,  and  the  will  was  to  be  read  as  if  the  words 
relating  to  it  formed  no  part  of  it,  and  the  construction  of  the 
rest  of  the  will  was  not  afEected  by  it.  And  it  makes  no  differ- 
ence whether  the  objects  of  the  delegated  power  are  or  are  not 
objects  of  the  original  power  {Williamson  v.  Farwell,  35  Ch.  D. 
128,  141).  It  is  the  delegation  which  is  objectionable  in  itself, 
and  it  is  immaterial  to  whom  or  in  whose  favour  the  attempt  to 
delegate  is  made  ;  (and  see  Wehh  v.  Sadler,  8  Oh.  419  ;  Stock- 
bridge  V.  Story,  19  W.  R.  1049 ;  Burnaly  v.  Baillie,  42  Ch.  D. 
282,  ante,  p.  269). 

The  limits  and  applicability  of  the  maxim  were  considered  by 
the  Court  of  Appeal  in  Be  Bussche  v.  Alt  (8  Ch.  D.  286)  (a  case 
of  agency) ;  and  at  p.  310  it  is  said :  "  As  a  general  rule,  no 
doubt,  the  maxim  '  Bele-gatus  non  potest  delegare '  applies  so  as  to 
prevent  an  agent  from  establishing  the  relationship  of  principal 
and  agent  between  his  own  principal  and  a  third  person  ;  but 
this  maxim  when  analysed  merely  imports  that  an  agent  cannot, 
without  authority  from  his  principal,  devolve  upon  another 
obligations  to  the  principal  which  he  has  himself  undertaken  to 
personally  fulfil ;  and  that,  inasmuch  as  confidence  in  the  par- 
ticular person  employed  is  at  the  root  of  the  contract  of  agency, 
such  authority  cannot  be  implied  as  an  ordinary  incident  in 
the  contract.  But  the  exigencies  of  business  do  from  time  to 
time  render  necessary  the  carrying  out  of  the  instructions  of  a 
principal  by  a  person  other  than  the  agent  originally  instructed 
for  the  purpose ;  and  where  that  is  the  case,  the  reason  of  the 
thiag  requires  that  the  rule  should  be  relaxed,  so  as,  on  the  one 


DELEGATION.  443 

hand,  to  enable  the  agent  to  appoint  what  has  been  termed  a 
'sub-agent'  or  'substitute'  (the  latter  of  which  designations, 
although  it  does  not  exactly  denote  the  legal  relationship  of  the 
parties,  we  adopt  for  want  of  a  better  and  for  the  sake  of 
brevity)  ;  and,  on  the  other  hand,  to  constitute,  in  the  interests 
and  for  the  protection  of  the  principal,  a  direct  privity  of  con- 
tract between  him  and  such  substitute.  And  we  are  of  opinion 
that  an  authority  to  the  effect  referred  to  may  and  should  be 
implied,  where,  from  the  conduct  of  the  parties  to  the  original 
contract  of  agency,  the  usage  of  trade,  or  the  nature  of  the 
particular  business  which  is  the  subject  of  the  agency,  it  may 
reasonably  be  presumed  that  the  parties  to  the  contract  of  agency 
originally  intended  that  such  authority  should  exist,  or  where,  in 
the  course  of  the  employment,  unforeseen  emergencies  arise  which 
impose  upon  the  agent  the  necessity  of  employing  a  substitute." 
It  must,  however,  be  remembered  that  these  observations  apply 
to  the  case  before  the  Court,  i.  e.,  a  case  of  agency  for  the  sale 
of  a  ship  :  and  it  must  not  be  assumed  that  a  trustee,  who  was 
under  the  necessity  of  going  abroad  on  business  or  for  health, 
would  be  thereby  justified  in  delegating  the  execution  of  his 
trust  to  anyone  else. 

A  person  whose  consent  is  required  to  the  execution  of  a  Delegation 
power  cannot,  by  a  general  power  of  attorney  given  to  another  consent"^ 
to  consent  for  him  to  any  deed  which  the  attorney  shall  think 
fit,  effectually  delegate  his  power  of  consent :  but  the  execution 
of  the  power  will  be  altogether  void  {ITawkins  v.  Kemp,  3  East, 
410). 

But  it  seems  that  a  trustee  in  England,  entrusted  with  the  Exception, 
management  of  property  abroad,  may  execute  such  trust  by 
attorney,  without  special  authority  :  the  exception  arising  out  of 
the  necessity  {Stuart  v.  JYorton,  9  W.  R.  320). 

But  the  rule  that  prohibits  a  trustee  from  buying  from  him-  Trustee  for 
self  is  not  such  a  necessity  as  will  authorize  the  delegation  of  delegate  in 
his  power  to  his  co-trustees.     In  Bidteel  v.  Lo7-d  Abinger  (6  Jur.  °heTrust^"^ 
410),  one  of  three  trustees,  knowiDg  that  his  son  was  in  treaty  estate. 
for  the  purchase  of  the  trust  estate,  wrote  to  the  acting  trustees 
that  he  would  not  take  any  interest,  either  directly  or  indirectly. 
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in  the  matter.  The  acting  trustees  thereupon  contracted  to  sell 
to  a  third  person.  In  a  suit  for  specific  performance,  the  Court 
held  that  the  acting  trustees  had  no  authority  to  enter  into  the 
contract ;  and  it  was  also  said  that  the  third  trustee  could  not 
delegate  to  his  co-trustees  an  authority  to  sell  to  his  son,  without 
reserving  to  himself  a  veto  upon  the  contract. 

A  corporation  with  no  express  power  of  electing  corporators 
has  an  implied  power  to  secure  perpetual  succession  by  voluntary 
elections  ad  libitum ;  and  it  is  competent  for  them  to  delegate 
this  power  to  a  select  part  of  themselves;  but  they  cannot 
delegate  it  to  a  stranger  {R.  v.  Bird,  13  East,  367) ;  and  the 
majority  of  such  selected  members  can,  if  the  meeting  be  duly 
summoned,  bind  the  minority  {R.  v.  Monday,  Oowp.  530  ;  R.  v. 
Varlo,  ib.  248;  Smyth  v.  Barley,  2  H.  L.  0.  789). 

Under  sect.  50  of  the  Settled  Land  Act,  1882,  the  powers 
under  the  Act  of  a  tenant  for  life  are  not  capable  of  assignment 
or  release,  and  do  not  pass  to  a  person  as  being  by  operation  of 
law  or  otherwise  an  assignee  of  a  tenant  for  life. 

Oases  of  trusts  for  sale,  as  contrasted  with  powers  of  sale,  must 
be  distinguished.  As  to  the  former,  see  Dart,  Y.  &  P.  6th  ed. 
682 ;  and  Conveyancing  Act,  1881,  s.  30,  amended  as  to  copyholds 
by  50  &  51  Vict.  e.  73,  s.  45. 

There  cannot  usually  be  much  doubt  whether  a  power  involves 
the  exercise  of  discretion  or  not :  it  may  be  observed,  however, 
that  a  power  of  leasing  is  a  trust  power  requiring  discretion  in 
its  exercise.  In  the  execution  of  the  duty  or  office  of  granting 
leases,  much  judgment  is  required  to  be  exercised;  the  fitness 
and  responsibility  of  the  lessee,  the  adequacy  of  the  rent,  the  length 
of  term  to  be  granted  under  the  circumstances,  and  the  nature 
of  the  covenants,  stipulations,  and  conditions  which  the  lease 
should  contain,  are  matters  requiring  knowledge  and  prudence. 
The  power  to  lease  may  be  a  trust  power  in  the  sense  of  its 
being  the  duty  of  the  trustee  to  avail  himself  of  it  under  proper 
circumstances ;  but  it  is  to  be  exercised  by  a  person  selected  for 
the  purpose,  and  not  by  any  other  person  {per  Lord  Westbury 
in  Robson  v.  Flight,  4  D.  J.  &  S.  614).  The  same  remarks 
apply  to  some  extent  to  powers  of  sale. 
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Powers  operating  under  the  Statute  of  Uses  must  be  strictly  Powers  ope- 

rating  under 

construed,  and  must  be  exectited  by  the  person  named.  One  of  the  statute  of 
the  cardinal  principles  of  the  law  of  uses  is  this,  that  a  new  use 
will  not  arise  unless  the  conditions  and  terms  on  which  it  is  to 
come  into  being  are  strictly  followed.  The  Court  has  no  power 
to  alter  the  effect  of  a  settlement  made  under  the  statute.  If 
an  estate  has  been  once  settled  in  a  course  of  legal  devolution 
under  the  statute,  the  only  method  (other  than  the  exercise  of 
the  statutory  powers)  by  which  those  uses  can  be  abrogated  is 
by  the  exercise  of  a  power  reserved  in  the  settlement  of  revoking 
those  uses :  such  a  power  is  a  power  in  derogation  of  what  has 
been  already  done,  and  must  be  strictly  pursued.  "Where 
there  is  a  conveyance  by  lease  and  release  to  uses,  with  power  to 
alter  the  uses  by  an  instrument,  the  terms  and  limitations  of 
which  are  prescribed  by  the  general  law,  the  new  use  will  not 
arise  except  under  the  very  circumstances  in  which  it  is  con- 
tracted that  it  shall  arise"  {per  Lord  Eldon,  M' Queen  v.  Farquhar, 
11  Ves.  475). 

Accordingly,  a  power  of  sale  and  of  limiting  new  uses  in  a 
settlement  given  to  A.  and  B.  and  the  survivor  of  them,  and  the 
executors  and  administrators  of  such  survivor,  could  not  be 
exercised  by  a  trustee  appointed  by  the  Court  before  Lord 
Cranworth'sAct  (23  &  24  Vict.  c.  145,  s.  27)  {Newmans.  Warner, 
1  Sim.  N.  S.  457 ;  but  see  Brassey  v.  Chalmers,  4  D.  M.  &  G. 
528 ;  and  Conveyancing  Act,  1881,  s.  33). 

2.  A  power  to  do  an  act  merely  ministerial,  and  in-  Power  to  do 

acts  merely 

volving  no  personal  discretion,  may  be  delegated,  ministerial. 

Lord  St.  Leonards  (Pow.  180)  says  that  it  has  been  contended 
that  a  donee  of  a  power  cannot  execute  a  deed  of  appointment 
by  attorney :  but  the  cases  do  not  authorize  the  position.  They 
merely  establish  that  the  donee  cannot  delegate  the  confidence 
and  discretion  reposed  in  him  to  another.  Where  the  deed  of 
appointment  is  actually  prepared,  or  the  donee  points  out  the 
precise  appointment  which  he  is  desirous  should  be  made,  there 
no  confidence,  no  discretion,  is  delegated.     The  appointment  is 
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in  every  respect  an  exercise  of  his  own  judgment;  and  there 
cannot  be  any  reason  why  he  should  not  be  permitted  to  execute 
the  deed  of  appointment  by  attorney.  The  contrary  doctrine 
would  lead  to  great  inconvenience.  Where,  however,  a  par- 
ticular mode  of  execution  is  required,  it  would  be  difficult  to 
support  an  execution  by  attorney.  This  possible  exception  would 
appear  to  be  met  by  22  &  23  Vict.  c.  35,  s.  12  {ante,  p.  134),  so 
far  as  regards  appointments  by  deed  since  13th  August,  1859. 

Accordiugly,  a  trustee  with  the  legal  estate  may  appoint  an 
attorney  merely  to  pass  that  legal  estate,  that  being  an  act 
which  involves  no  discretion.  In  Attorney-General  v.  Scott 
(1  Ves.  sen.  413,  417),  twenty-five  trustees  had  power  to  elect  a 
clergyman :  the  Lord  Chancellor  said  that  they  could  not  make' 
proxies  to  vote :  but  if  the  choice  was  regularly  made,  they 
might  make  them  for  the  purpose  of  signing  the  presentation. 

In  Offen  v.  Harman  (29  L.  J.  Oh.  307),  trustees  had  power  to 
consent  to  the  substitution  of  other  estates  for  the  settled  estates : 
they  were  made  parties  to  a  deed  for  carrying  out  such  sub- 
stitution, and  saw  and  approved  of  the  draft  thereof.  The 
execution  of  such  deed  by  one  of  them  by  attorney  was  held 
valid.  This  point  is  not  noticed  in  the  report  of  the  case  in  1  D. 
F.  &  J.  253,  nor  is  it  expressly  mentioned  in  the  judgment  of 
the  Court. 
GuaraianBHp  And  a  father  may  exercise  the  power  given  him  by  12  Car.  2, 
c.  24,  s.  8,  of  disposing  by  will  of  the  custody  of  his  child,  by 
giving  authority  to  a  surviving  guardian  to  nominate  a  person 
in  the  place  of  one  who  has  died  {In  h.  Parnell,  L.  E.  2  P.  & 
D.  379).  And  under  49  &  50  Yict.  c.  27,  s.  3,  the  mother  has 
power  to  appoint  a  guardian  or  guardians  of  her  infant  children 
in  certain  cases  (see  Be  Q ,  1892,  1  Ch.  292). 

Powers  3.  The  maxim  delegatus  non  potest  delegare  does  not 

ownership.  apply  to  the  caso  of  a  general  power  equivalent 

to  absolute  ownership. 

If  a  man  has  a  power  of  sale  as  absolute  owner  of  the  land, 
he  may  sell  by  attorney  {Comhes'  case,  9  Rep.  75).     It  is  clear 
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that  when  a  person  has  an  absolute  power  of  appointment,  he 
may  appoint  to  certain  persons  or  classes  of  persons  in  such 
shares  as  another  person  shall  nominate  (White  v.  Wilson,  1 
Drew.  304).  So,  where  an  estate  stands  limited  to  such  uses  as 
A.  shall  appoint,  an  appointment  by  A.  to  such  uses  as  B.  shall 
appoint  will  be  valid  and  effectual  to  pass  the  legal  estate  (Sug. 
Pow.  195). 

Hence,  as  an  executor  is  regarded,  both  at  law  and  in  equity,  Powers  of 
as  the  absolute  owner  of  the  testator's  personal  property,  it  has  personalty. 
been  held  that  an  executrix  may  assign  and  give  a  valid  power 
of  attorney  to  collect  debts  due  to  the  testator  {JEarl  Vane  v. 
Sigden,  5  Ch.  663). 

In  Russell  v.  Plaice  (18  Beav.  21),  the  Master  of  the  Eolls 
held  that  a  mortgage  of  leaseholds  by  an  executor  or  adminis- 
trator might  well  contain,  a  valid  power  of  sale — such  a  power  is 
not  to  be  considered  as  the  delegation  of  a  power  entrusted  to 
the  executor,  but  as  the  creation  of  a  new  power  to  sell,  not  for 
the  benefit  of  the  persons  interested  in  the  testator's  estate,  but 
for  the  benefit  of  the  person  interested  in  the  mortgage,  that  is, 
a  power  to  render  the  mortgage  effectual.  The  right  to  create 
this  power  is  incidental  to  the  authority  of  the  executor  to 
mortgage.  This  may  be  considered  as  overruling  Sanders  v. , 
Richards  (2  Coll.  568). 

In  Criiihshank  v.  Duffiii  (13  Bq.  555),  an  executor  borrowed 
money  for  executorship  purposes  from  a  building  society,  and 
gave  a  mortgage  of  his  testator's  leaseholds  with  a  power  of  sale 
and  the  usual  incidents  of  a  building  society  mortgage ;  it  was 
held  that  a  good  title  could  be  made  by  the  mortgagees  under 
this  power.  But  where  an  administrator  thirty-six  years  after 
the  death  of  the  intestate  raised  money  for  the  alleged  purpose 
of  repairing  leaseholds,  but  the  Court  considered  that  the  money 
was  in  fact  raised  for  the  beneficial  enjoyment  of  the  adminis- 
trator, and  that  the  mortgagee  had  notice  thereof,  the  mortgage 
was  held  bad  [Ricketts  v.  Lewis,  20  Ch.  D.  745.  The  head-note 
in  the  report  of  this  case  seems  too  widely  expressed). 

4.  It  was   at   one   time  doubted  whether  a  power  to  raise  Does  a  power 
money  by  mortgage  authorizes  the  donee  to  give  a  mortgage  auaorife^I^ 
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mortgage        with  a  power  of  sale :  but  the  balance  of  authority  and  con- 
containing  a  ■  •      •       j;  J!   J.T.      •  i-  J!   il  J!        1  T 

power  of  sale?  'vemenoe  IS  in  lavour  oi  the  insertion  ot  the  power  oi  sale.     In 
the  absence  of  any  expression  of  a  contrary  intention,  it  may  be 
fairly  said  that  the  creator  of  the  power  meant  that  the  mort- 
gage which  he  authorized  should  contain  all  usual  and  necessary 
powers :  amongst  these  a  power  of  sale  is  most  important :  the 
objection  that  the  power  of  sale  in  a  mortgage  is  a  delegated 
authority  is  thus  answered ;  for  it  comes  not  from  the  donee, 
but  from  the  donor  of  the  power  to  mortgage.     However,  in 
Clarke  v.   Royal  Panopticon   (4  Drew.  26),  the  council  of  a 
company  were  authorized  by  a  general  meeting  to  raise  money 
by  mortgage :   the  articles  of  association  directed  that  money 
should  not  be  raised  by  sale  or  mortgage  without  the  authority 
of  a  general  meeting.     Y.-C.  Kindersley  held  that  the  council 
had  no  power  to  give  a  mortgage  containing  a  power  of  sale. 
He  said  that,  although  a  special  power  to  sell  might  authorize  a 
mortgage,  yet  a  power  to  mortgage  does  not  comprise  a  power 
to  give  authority  to  sell ;  and  that  if  a  special  power,  involving 
an  exercise  of  personal  judgment  is  given  to  trustees,  it  is  not 
competent  to  them  to  delegate  that  power :  and  he  said  that  if  a 
power  to  mortgage  comprised  as  an  incident  a  power  to  give 
.  authority  to  sell,  then  it  would  follow  that  a  trustee,  who  has  a 
power  to  mortgage,  has  a  power  to  sell,  or,  at  least,  can  delegate 
to  another  a  power  to  sell.     He  further  said  that  in  1857  it  was 
by  no  means  the  universal  practice  to  treat  a  power  of  sale  as  a 
necessary  incident  to  a  mortgage,  but  he  admitted  that  it  was 
much  more  usual  then  than  it  was  thirty  or  forty  years  before ; 
(and  see  Drake  v.  Whitmore  (19  L.  T.  0.  S.  243),  where  Y.-C. 
Parker  in  1850  declined  to  permit  the  insertion  of  a  power  of 
sale  in  a  mortgage-deed  to  raise  money  ordered  to  be  raised  by 
the  Court.) 

But  although  perhaps  a  power  of  sale  is  not  so  necessary  an 
incident  to  a  mortgage  as  to  make  it  a  breach  of  trust  in  a  trustee 
{Farrar  v.  Barraclough,  2  Sm.  &  Gr.  231),  or  dereliction  of  duty 
in  an  attorney  {Bailey  v.  Abraham,  14  L.  T.  0.  S.  219),  to  take 
a  mortgage  without  such  a  power,  yet  a  power  of  sale  in  default 
of  payment  is  now  "  regularly  made  a  part  of  every  mortgage. 
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and,  as  such,  is  inserted  hj  the  draughtsman  without  special 
instructions  "  (Davidson,  ii.  pt.  2,  66, 4th  ed.).  It  is  moreover  for 
the  mortgagor's  benefit :  for  it  increases  the  security,  and  therefore 
makes  the  loan  more  readily  obtainable.  It  was  given  to  the 
mortgagee  by  statute  23  &  24  Yict.  c.  145,  and  is  now  given  by 
the  Conveyancing  Act,  1881,  s.  19 ;  and  at  no  time  could  the 
mortgagor  have  escaped  foreclosure,  (or  sale  in  lieu  thereof 
under  15  &  16  Yict.  c.  86,  s.  48,  and  Conveyancing  Act,  1881, 
s.  25,)  in  case  of  default  in  payment. 

The  later  authorities  are  all  in  favour  of  the  insertion  of  a 
power  of  sale.  In  Ee  Chatcner's  Trusts  (8  Bq.  569),  Y.-O. 
Malins  declined  to  follow  the  authority  of  Clarke  v.  Royal 
Panopticon.  In  the  case  before  him,  a  testator  devised  an  estate 
to  trustees,  and  directed  them  to  raise  a  sum  of  money  by  mort- 
gage of  the  estate  in  such  manner  as  they  should  think  fit. 
The  Yice-Chancellor  was  of  opinion  that  the  trustees  were 
authorized  to  give  a  power  of  sale  in  their  mortgage,  that  such 
a  power  is  a  necessary  incident  to  a  mortgage,  and  that  when  a 
testator  says  that  money  is  to  be  raised  by  mortgage,  he  means 
it  to  be  raised  in  the  way  in  which  money  is  ordinarily  raised 
by  mortgage,  and  therefore  that  the  mortgage  might  contain 
what  mortgages  in  general  do  contain,  a  power  of  sale. 

In  Cook  V.  Dawson  (29  Beav.  123),  the  Master  of  the  Rolls,  in 
holding  that  a  power  to  mortgage  real  estate  did  not  authorize 
a  direct  sale,  said  (p.  128),  "  It  is  true  that  a  power  to  mortgage 
includes  a  power  to  give  to  a  mortgagee  all  such  remedies  as  are 
proper  to  be  given  to  him  so  as  to  mortgage  the  estate  on  the 
best  terms,  and  authorizes  giving  to  the  mortgagee  a  power  of 
sale."  And  in  Bridges  v.  Longman  (24  Beav.  27),  where  a 
settlement  empowered  trustees  to  raise  money  by  sale  or  mort- 
gage, he  held  that  no  objection  could  be  taken  before  him  that 
the  power  of  mortgaging  was  executed  by  means  of  a  mortgage 
which  contained  a  power  of  sale,  "because  such  a  power  is 
incident  to  the  power  to  mortgage,  unless  expressly  excluded  "  ; 
(and  see  Bennett  v.  Wyndham,  23  B.  521). 

In  Selby  v.  Cooling  (23  B.  418),  the  same  judge  authorized 
the  insertion  of  a  power  of  sale  in  a  mortgage  of  an  infant's  real 

F.  G  G 


450 


A  CONCISE  TREATISE  ON  POWERS. 


Where  pur- 
cliase  deed  is 
ordered  to 
stand  as  a 
mortgage 
only. 


Involuntary 

delegation. 

Bankruptcy. 


Judgments. 


estate  made  hj  order  of  the  Court,  with  the  qualification  "  if  the 
mortgagee  should  require  it." 

But  where  a  purchase  deed  is  set  aside  by  the  Court  on  the 
ground  of  the  fiduciary  relation  between  the  parties,  and  ordered 
to  stand  as  a  mere  security  for  the  money  advanced,  the  Court 
will  not  import  into  the  transaction  a  power  of  sale;  for  the 
property  might  thereby  be  lost  by  a  sale  from  the  first  purchaser 
to  a  second  (Pearson  v.  Benson,  28  B.  598). 

5.  The  Bankruptcy  Act,  1869  (32  &  33  Yict.  c.  71,  s.  15, 
sub-s.  4),  enacted,  and  the  Act  of  1883,  s.  44,  enacts,  that  the 
property  of  the  bankrupt  divisible  among  his  creditors  shall 
comprise — 

The  capacity  to  exercise  and  to  take  proceedings  for  exercising 
all  such  powers  in  or  over  or  in  respect  of  property  as  might 
have  been  exercised  by  the  bankrupt  for  his  own  benefit  at  the 
commencement  of  his  bankruptcy  or  before  his  discharge,  except 
the  right  of  nomination  to  a  vacant  ecclesiastical  benefice.  By 
s.  17  of  the  Act  of  1869,  and  s.  54  of  the  Act  of  1883,  such 
property  shall,  on  the  appointment  of  a  trustee,  forthwith  pass 
to  and  vest  in  the  trustee  appointed ;  and  by  s.  25  of  the  Act  of 
1869,  and  s.  56  of  the  Act  of  1883,  the  trustee  shall  have  power 
to  exercise  any  powers  the  capacity  to  exercise  which  is  vested 
in  him  under  the  Act,  and  to  execute  all  powers  of  attorney, 
deeds,  and  other  instruments  expedient  or  necessary  for  the 
purpose  of  carrying  into  effect  the  provisions  of  the  Act.  But 
sub-s.  5  of  s.  1  of  the  Married  Women's  Property  Act,  1882, 
does  not  enable  the  trustee  in  bankruptcy  to  exercise  the 
general  powers  of  a  married  woman  {Ex  parte  Gilchrist,  He 
Armstrong,  17  Q,.  B.  D.  521).  That  sub-section  only  subjects 
her  separate  property  to  the  bankruptcy  law ;  and  power  is  dis- 
tinct from  property. 

Powers  exerciseable  by  wiU  only  do  not  pass  to  the  trustee : 
for  such  a  power  is  purely  personal :  no  other  man  can  make 
my  will  (Sug.  Pow.  188;  Smith  v.  Wheeler,  1  Yentr.  128;  Nichols 
toNixey,  29  Ch.  D.  1005). 

By  1  &  2  Vict.  c.  110,  s.  13,  it  is  provided,  that  a  judgment 
entered  up  against  any  one  shall  operate  as  a  charge  upon  all 
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lands,  tenements,  rectories,  advowsons,  tithes,  rents,  and  here- 
ditaments (including  copyholds),  over  which  he  shall  have  at 
the  time  of  entering  up  such  judgment,  or  afterwards,  any 
disposing  power  which  he  might,  without  the  assent  of  any 
other  person,  exercise  for  his  own  henefit :  and  the  creditor  is 
to  have  the  same  remedies  as  if  the  debtor  had  power  to  charge 
the  hereditaments,  and  had  agreed  to  do  so  in  writing,  to  the 
extent  of  the  judgment  debt  and  interest ;  (and  see  23  &  24  Vict. 
c.  38,  and  27  &  28  Yict.  c.  112). 

The  Lunacy  Act,  1890,  s.  120,  enacts  that  "  the  judge  may  Beneficial 
by  order  authorize  and  direct  the  committee  of  the  estate  of  a  Snatios? 
lunatic  to  do  aU  or  any  of  the  following  things : — (h)  execute 
any  power  of  leasiag  vested  in  a  lunatic  having  a  limited  estate 
only  in  the  property  over  which  the  power  extends  ;  (1)  exercise 
any  power  or  give  any  consent  required  for  the  exercise  of  any 
power  where  the  power  is  vested  in  the  lunatic  for  his  own 
benefit,  or  the  power  of  consent  is  in  the  nature  of  a  beneficial 
interest  in  the  lunatic." 

Sect.  128  enacts, "  Where  a  power  is  vested  in  a  lunatic  m  the 

character  of  trustee  or  guardian,  or  the  consent  of  a  lunatic  to 

the  exercise  of  a  power  is  necessary  in  the  like  character,  or  as  a 

check  upon  the  undue  exercise  of  the  power,  and  it  appears  to 

the  judge  to  be  expedient  that  the  power  should  be  exercised  or 

the  consent  given,  the  committee  of  the  estate,  in  the  name  and 

on  behalf  of  the  lunatic,  under  an  order  of  the  judge,  made 

upon  the  application  of  any  person  interested,  may  exercise  the 

power  or  give  the  consent  in  such  manner  as  the  order  directs." 

Sect.  129  enacts,  "  Where  under  this  Act  the  committee  of 

the  estate,  under  order  of  the  judge,  exercises,  in  the  name  and 

on  behalf  of  the  lunatic,  a  power  of  appointing  new  trustees 

vested  in  the  lunatic,  the  person  or  persons  who  shall,  after  and 

in  consequence  of  the  exercise  of  the  power,  be  the  trustee  or 

trustees,  shall  have  aU.  the  same  rights  and  powers  as  he  or  they 

would  have  had  if  the  order  had  been  made  by  the  High  Court ; 

and  the  judge  may  in  any  such  case,  where  it  seems  to  him  to 

be  for  the  lunatic's  benefit  and  also  expedient,  make  any  order 

respecting  the  property  subject  to  the  trust  which  might  have 
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been  made  in  the  same  case  under  the  Trustee  Act,  1850,  or 
any  Act  amending  the  same,  on  the  appointment  thereunder  of 
a  new  trustee  or  new  trustees." 

In  Re  Nemll  (54  L.  T.  290),  a  marriage  settlement  which 
gave  a  life  interest  to  the  husband,  subject  to  an  allowance  for 
pin-money  to  the  wife,  gave  to  the  trustees  a  power  of  advance- 
ment to  the  children  with  the  consent  of  the  parents.  The 
husband  became  a  lunatic ;  and  the  Court  held  that  there  was 
jurisdiction,  under  sect.  137  of  the  Lunacy  Act,  1853,  to  autho- 
rize the  committee  to  consent  to  an  exercise  of  the  power  of 
advancement.  But  the  Court  cannot  release  a  power  on  behalf 
of  a  lunatic  {Re  Hirst,  W.  N.  (1892)  177). 

6.  The  survivorship  of  powers  maybe  conveniently  considered 
in  connection  with  the  delegation  of  powers. 

In  considering  questions  of  delegation  and  survivorship  of 
powers,  the  distinction  between  powers  and  trusts  must  be 
borne  in  mind.  "  Powers  are  never  imperative ;  they  leave 
the  act  to  be  done  at  the  will  of  the  party  to  whom  they  are 
given.  Trusts  are  always  imperative,  and  are  obligatory  upon 
the  conscience  of  the  party  interested  "  (Wilmot,  23).  Apart 
from  statute,  a  naked  power  to  two  will  not  survive  without 
express  words  or  necessary  implication :  the  reason  being,  that 
where  the  testator  has  disposed  of  his  property  in  one  direction, 
subject  to  a  power  in  two  or  more  persons  enabling  them  to 
divert  it  in  another  direction,  the  property  wiU  go  as  the 
testator  has  first  directed,  unless  the  person  to  whom  he  has 
given  the  power  of  controlling  the  disposition  exercise  that 
power  :  i.  e.,  the  previous  estate  is  not  to  be  defeated  unless  the 
power  be  exercised  modo  et  forma.  But  if  a  testator  gives  his 
property,  not  to  one  party  subject  to  a  power  in  others,  but  to 
trustees  upon  special  trusts,  with  a  direction  to  carry  his  pur- 
poses into  effect,  it  is  the  duty  of  the  trustees  to  execute  the 
trust :  thus,  if  the  direction  be  to  raise  a  sum  of  money,  the 
estate  is  thereby  at  once  charged,  and  it  becomes  the  duty 
of  the  trustees  to  raise  the  charge  so  created.  If  an  estate  be 
devised  to  A.  and  B.  in  trust  to  sell,  and  thereby  raise  such  a 
sum,  it  is  a  novel  argument  that  after  A.'s  death  B.  cannot  sell 
the  estate  and  execute  the  trust  {Laney.  Debenham,  11  Ha.  192; 
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Ee  Morton  and  Rallett,  15  Ch.  D.  143 ;  Biggs  v.  Peacock,  22 
Cli.  D.  284  ;  Re  Cunningham  and  Fratjling,  (1891)  2  Ch.  567  ; 
and  as  to  trusts,  see  Lewin,  677  et  seq.;  Cooke  v.  Crawford,  13 
Sim.  91 ;  Mortimer  v.  Ireland,  11  Jur.  721 ;  6  Ha.  196;  ffall 
V.  May,  3  K.  &  J.  585 ;  Titletj  v.  Wolstenholme,  7  B.  425  ; 
Dart,  V.  &  P.  6th  ed.  682). 

Mere  powers  as  distinguished  from  trusts  are  strictly  con- 
strued, and  can  only  be  exercised  by  the  persons  who  are,  either 
expressly  or  by  reference,  designated  as  donees  of  the  power. 

Thus  a  bare  power  to  A.  and  B.  and  their  heirs  is  exeroiseable  Power  to  A.. 
after  the  death  of  A.  by  B.  and  the  heir  of  A.  "It  is  to  be  their  heirs. 
considered  as  a  tenancy  in  common.  It  is  equivalent  to  saying, 
with  consent  of  both  while  they  live,  but  when  one  dies,  that 
consent  shall  devolve  upon  his  heir :  the  heir  of  the  dead 
trustee  shaE.  consent  as  well  as  the  surviving  trustee.  One  may 
abuse  the  power.  I  will  supply  the  loss  of  one  by  his  heir : 
and  the  loss  of  both  by  the  heirs  of  both  "  {Mansell  v.  Mansell, 
Wilm.  51). 

Such  a  power  cannot  be  exercised  after  the  death  of  A.  Not  exercise- 
without  the  concurrence  of  his  heir.  In  Townscnd  v.  Wilson  (1  survivor 
B.  &  Aid.  608),  a  power  of  sale  was  given  to  three  trustees  and 
their  heirs ;  the  trustees  were  mere  trustees  to  preserve,  and  had 
no  estate  in  the  land;  the  purchase-money  was  directed  to  be 
paid  to  the  trustees  or  the  survivors  or  survivor  of  them,  or  the 
executors,  administrators,  or  assigns  of  such  survivor ;  and  there 
was  a  power  of  appointment  of  new  trustees.  One  trustee  died : 
it  was  held  that  the  survivors  alone  could  not  sell. 

In  Sail  V.  Bewes  (Jac.  189),  Lord  Eldon  said  that  he  did  not 
agree  with  the  decision  in  Townsend  v.  Wilson,  but  he  followed 
it  so  far  as  to  refuse  to  enforce  specific  performance  against  a 
purchaser  in  the  case  before  him.  The  power  there  was  con- 
tained in  marriage  articles :  a  settlement  was  afterwards  made 
in  pursuance  of,  but  not  in  accordance  with,  the  terms  of  such 
articles.  The  power  of  sale  was  with  the  consent  of  three 
trustees,  theix  heirs,  or  assigns :  receipts  were  to  be  given  by  the 
three  trustees,  or  the  survivor,  his  executors,  or  administrators, 
and  there  was  a  power  of  appointing  new  trustees.  One  trustee 
went  abroad,  and  a  new  trustee  was  appointed  in  his  place ; 
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another  died;  the  survivor  and  the  new  trustee,  vyithout  ap- 
pointing another  new  trustee,  and  without  the  concurrence  of 
the  heir  of  the  deceased  trustee,  attempted  to  sell.  The  Court 
refused  to  force  the  purchaser  to  take  the  title. 

A  discretionary  legal  power  limited  to  A.  and  his  assigns  is 
exerciseahle  by  the  grantee,  devisee,  heir,  or  executor,  as  the 
ease  may  be,  of  A.  {Soiv  v.  WJiitfield,  1  Vent.  338 ;  Sug.  Pow. 
180). 

In  Saloway  v.  Strawhridge  (1  K.  &  J.  371 ;  7  D.  M.  &  G. 
594),  a  mortgage  deed  gave  a  power  of  sale  to  the  mortgagee, 
his  heirs,  executors,  administrators,  and  assigns,  with  a  direction 
that  the  receipt  of  the  same  persons  should  be  a  good  discharge. 
It  was  held  that  the  admiuistrator  of  the  transferee  of  the 
mortgage,  with  the  concurrence  of  a  trustee  to  whom  the  heir 
of  the  mortgagee  had  conveyed  the  legal  estate,  could  validly 
exercise  the  power. 

A  power  of  sale,  given  to  A.,  his  executors  or  admiuistrators, 
can  be  well  executed  by  an  admiuistrator  durante  minore  estate 
(Monsell  v.  Armstrong,  14  Eq.  423).  The  limit  to  such  an 
administration  is  the  minority  of  the  person,  but  there  is  no 
other  limit :  he  is  an  ordiuary  administrator  appointed  for  the 
purpose  of  getting  in  and  realizing  the  estate,  and  paying  the 
debts  {Cope  v.  Cope,  16  Ch.  D.  49).  But  where  a  testator  gave 
his  executors  a  discretionary  power  to  carry  on  his  business,  and 
they  renounced,  it  was  held  that  the  administrator  with  the  will 
annexed  could  not  exercise  the  power  [Lambert  v.  Rendle,  3 
N.  R.  247). 

7.  Apart  from  the  provisions  of  the  Conveyancing  Acts,  1881 
and  1882,  the  rules  as  to  the  survivorship  of  powers  are  not 
perhaps  quite  settled,  but  the  following  appear  to  be  the  results 
of  the  authorities : — 


A  bare  power,  given  to  two  or  more  by  name, 
cannot  be  executed  by  the  survivor. 

This  is  not  because  there  is  anything  in  a  power  incompatible 
with  its  surviving,  but  if  a  man  says  he  will  trust  two,  the  law 
will  not  say  he  shall  trust  one ;  it  is  a  joint  confidence.     It  will 
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be  otherwise  if  the  power  be  limited  to  the  survivor ;  that  is 
saying  that  he  will  trust  two  as  long  as  they  live,  and  after- 
wards one  of  them  {Mamell  v.  Mansell,  Wilm.  43). 

Where  a  naked  power  is  vested  in  two  or  more  nominatim, 
without  any  reference  to  an  office  in  its  nature  liable  to  survivor- 
ship, as  an  executorship  is,  it  without  doubt  would  be  a  con- 
tradiction of  the  general  rule  to  allow  the  power  to  survive 
(Harg.  note,  Co.  Litt.  113  a.). 

In  Montefiore  v.  Browne  (7  H.  L.  C.  241),  it  was  held  that  a 
power  of  revocation  to  be  exercised  by  A.  and  B.  could  not  be 
exercised  by  the  survivor  of  them.  It  will  be  the  same  if  the 
power  be  merely  to  consent.  In  Atwaters  v.  Birt  (Cro.  Bliz. 
856),  there  was  a  feoffment  to  uses,  with  a  proviso  that,  on 
payment  of  12d.  and  procuring  the  assent  of  the  feoffees 
(reciting  their  names),  the  uses  should  cease.  One  of  the 
feoffees  died,  and  it  was  held  that  the  power  of  assenting  was 
not  exerciseable  by  the  survivors. 

But  the  rule  does  not  apply  to  the  case  of  protectors  of  settle-  Protectors  of 
ments  under  3  &  4  Wm.  4,  c.  74,  s.  32.  In  Bell  v.  JTolibi/  (15  "''"^'"'"^''• 
Eq.  178),  two  persons  were  appointed  protectors,  and  one  died; 
no  provision  was  made  for  filling  up  a  vacancy  in  the  office.  It 
was  held  that  the  surviving  protector  with  the  tenant  in  tail 
could  effectually  bar  the  entail.  But  the  protectorship  does  not 
necessarily  pass  with  the  office  of  trustee.  In  Clarke  v.  Cham- 
berlin  (16  Ch.  D.  176),  it  was  held  that  when  the  trustees  who 
were  appointed  protectors  had  all  died,  the  tenant  for  life,  and 
not  the  new  trustees,  became  protector. 

Mr.  Yaizey  (Settlements,  348)  says  that  this  rule  appears  to 
have  been  abrogated,  as  regards  powers  contained  in  instruments 
coming  into  operation  after  31st  December,  1881,  by  the 
Conveyancing  Act  (cited  post,  s.  11).  But  Messrs.  Hood  & 
ChaUis  say  the  contrary  (p.  104,  3rd  ed.).  If  the  power  is 
given  to  persons  who  are  in  fact  trustees,  although  it  be  given 
to  them  under  their  names,  the  section  would  appear  to  apply : 
the  survivorship  of  the  power  should  depend  not  on  the  name 
by  which  the  donees  are  called,  but  on  the  fact  of  their  being 
trustees  or  not. 
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Power  to  seve-  8.  If  the  power  he  given  to  several,  not  nommatim,  but  as  a 
class  (e.  g.,  to  "  my  sons  "),  it  seems  doubtful  whether,  after  the 
death  of  one  of  the  number,  the  survivors  can  sell.  Lord  St. 
Leonards  states  the  rule  to  be,  and  it  is  perhaps  the  better 
opinion  that  it  is,  this — 

Where  the  power  is  given  to  three  or  more 
generally,  as  to  "my  trustees,"  "my  sons,"  &c., 
and  not  by  their  proper  names,  the  authority 
will  survive  whilst  the  plural  number  remains 
(Sug.  Pow.  128,  sed  qu.). 

In  Vincent  v.  Lee  (Oo.  Litt.  113  a;  Cro.  EHz.  26),  a  testator 
devised  his  lands  to  A.  ia  tail,  and  if  A.  died  without  issue, 
that  his  lands  should  be  sold  by  his  sons-in-law.  He  had  five 
sons-in-law  at  his  death.  One  of  them  died ;  then  A.  died, 
leaving  issue  a  daughter,  who  died  without  issue  ;  and  then  the 
four  sons-in-law  sold.  This  was  held  good.  This  case  is  hardly 
an  authority  for  the  rule  to  the  extent  above  stated.  The  power 
of  sale  did  not  arise  unto,  the  failure  of  A.'s  issue,  and  it  was 
not  adjudged  that,  if  one  of  the  sons-in-law  had  died  after  such 
failure,  a  sale  by  the  survivors  would  have  been  good.  The 
reason  of  the  decision  was  probably  the  same  as  in  the  case 
mentioned  by  Coke  immediately  before  (113  a),  viz.,  that  the 
Imid  could  not  have  been  sold  before — i.  e.,  the  power  did  not  arise 
before,  and  the  plural  number  remained.  And  considerable 
doubt  is  thrown  on  the  correctness  of  the  rule  by  the  case  of 
Decision  Sykes  V.  Sheard  (2  D.  J.  &  S.  6).     In  that  case  a  testator  devised 

the  rule  above  his  real  estate  to  trustees  on  trust  to  sell,  and  hold  the  proceeds 
*  ^  ^  ■  on  trusts  for  his  children  and  their  issue,  subject  to  a  proviso 

that  no  sale  should  be  made  without  the  consent  of  his  sons  and 
daughters.  The  testator  left  seven  children,  one  of  whom,  a 
daughter,  afterwards  died,  and  her  husband  became  absolutely 
entitled  to  her  share.  The  trustees,  with  the  consent  of  the 
surviving  children  and  of  the  husband  of  the  deceased  daughter, 
put  up  the  estate  for  sale.  The  Lords  Justices  held  that,  not- 
withstanding the  case  of  Vincent  v.  Lee,  the  title  was  much  too 
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douttful  to  be  forced  upon  a  purchaser.  On  the  other  hand, 
V.-C.  Malins,  in  Jeferys  v.  Marshall  (19  W.  E.  95),  entirely 
dissented  from  the  decision  in  Sykes  v.  Sheard.  Mr.  Yaizey 
(p.  348)  considers  this  rule  also  abrogated ;  but  it  may  be 
doubted  whether  the  sons  in  Sykes  v.  Sheard  were  trustees 
within  the  meaning  of  the  section. 

9.  The  next  rule  is  also  doubtful;  but  it  seems  the  better 
opinion  that — 

Where  a  power  is  annexed  to  an  office  (e.  g.,  if  Powers 

.     ,  .  ,         \        n  1         ^n      1        annexed  to 

it  be  given  to  executors),  all  persons  who  fill  the  an  office. 
ofiice  can  exercise  the  power ;  but  if  the  power 
be  given  to  persons  named  officially  {e.g.,  to  my 
executors  A.  and  B.),  it  is  in  each  case  a  question 
of  intention  whether  the  power  is  given  to  the 
person  or  annexed  to  the  office — sed  qu. 

In  Brassey  y.  Chalmers  (16  B.  233),  the  Master  of  the  Rolls 
says  that  it  is  settled  by  repeated  authorities  that  when  a  naked 
power  is  given  to  several  persons  it  cannot  be  executed  by  the 
survivors.  It  is  a  power  the  execution  of  which  is-  entrusted  to 
several  individual  persons  jointly,  which  can  only  be  executed 
by  them  all,  and  if  one  of  them  should  die,  the  authority  will 
not  survive.  It  is  also  equally  settled,  that  if  the  power  be 
annexed  to  the  office,  any  persons  who  fill  the  office  of  executor 
will  have  also  the  power  which  is  attached  to  that  office.  The 
chief  difficulty  arises  in  cases  where  the  power  is  given  to  certain 
persons  by  name,  and  they  are  also  appointed  executors  ;  and  in 
these  cases  the  proper  distinction  seems  to  be,  and  it  is  incum- 
bent on  the  Court  to  ascertain  in  such  cases,  whether  the  power 
is  given  to  the  executor  or  to  the  person. 

Mr.  Hargrave  (Co.  Litt.  113  a)  conjectures  that  where  a 
power  of  selling  is  given  to  executors,  or  to  persons  nominatim 
in  that  character,  a  surviving  executor  may  sell :  for  by  the 
death  of  one  executor  the  whole  character  of  executor  becomes 
vested  in  the  survivor,  and  the  power  being  annexed  to  the 
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executors  ratione  officii,  and  the  office  itself  surviving,  the  power 
annexed  to  it  should  also  survive ;  and  he  cites  an  opinion  of 
C.  J.  Hale  in  favour  of  his  view,  and  Kelw.  44  ;  2  Brownl.  194, 
where  it  is  said  that  such  a  power  given  to  executors  passes  to 
their  executors  and  administrators.  It  is,  however,  douhtful  if 
this  latter  statement  is  correct  (see  ante,  p.  93).  An  executor 
who  renounces  cannot  exercise  the  power  {Attorney' General  \. 
Fletcher,  5  L.  J.  Oh.  75). 

In  Jenk.  Cent.  p.  43,  ca.  83,  it  is  said  that,  at  Common  Law, 
if  a  man  devise  that  A.  and  :B.  shall  sell  his  land  and  makes 
them  executors,  one  cannot  sell  without  the  other,  although  the 
latter  die.  But  it  is  otherwise  if  he  devise  that  his  executors 
sell,  and  afterwards  names  A.  and  B.  to  be  his  executors  at  the 
end  of  his  will ;  for  the  naming  them  by  their  proper  names 
in  the  first  instance  shows  personal  confidence  in  A.  and  B.  as 
private  persons.  And  it  seems,  too,  that  if  the  devise  be  that 
A.  and  B.,  his  executors,  shall  sell  his  lands,  and  they  be  named 
executors  at  the  end  of  the  will,  the  survivor  can  sell ;  for  the 
power  (the  word  in  the  original  is  "  interest,"  but  this  must  be 
a  mistake,  as  it  is  clearly  a  power)  is  annexed  to  the  office  by 
this  repetition. 

In  HouellY.  Barnes  (Cro.  Car.  382),  a  man  devised  his  lands 
to  A.  for  life,  and  afterwards  ordered  the  same  to  be  sold  by  his 
executors  thereunder  named,  and  the  moneys  thereof  coming  to 
be  divided  among  his  nephews,  and  he  appointed  B.  and  0. 
executors.  The  two  questions  for  the  Court  were,  whether  the 
said  B.  and  C.  had  an  interest  or  a  power?  and  whether  B. 
could  sell  after  the  death  of  C.  ?  And  it  was  resolved  that  B. 
and  C.  had  a  power,  and  that  the  surviving  executor  might  sell. 

In  Crawford  v.  Forshaw  (1891,  2  Ch.  261),  a  legacy  was 
given  to  A.  on  attaining  sixteen;  if  she  died  under  that  age, 
"the  amount  to  remain  at  the  disposal  of  my  executors  for 
distribution  to  such  charities  as  they  approve  of  " ;  and  after 
other  legacies  the  testator  appointed  X.,  T.,  and  Z.  executors, 
and  gave  his  residue  to  certain  charities,  "  or  such  others  or 
additional  as  my  executors  herein  named  may  select  to  be  divided 
in  such  proportions  as  they  may  approve  of."    X.  renounced. 
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T.  and  Z.  proved.     It  was  held  that  T.  and  Z.  could  exercise 
the  power. 

In  Brassey  v.  Chalmers  (4  D.  M.  &  G.  528;  16  B.  223),  a 
testator  gave  power  to  sell  lands  to  his  executors  therein 
mentioned,  with  the  approbation  of  his  trustees  for  the  time 
being,  and  he  appointed  A.  and  B.  executors.  The  Master  of 
the  Eolls  thought  that  the  power  was  given  to  A.  and  B. 
individually,  and  not  to  them  in  their  character  of  executors. 
The  Lords  Justices,  however,  did  not  concur  in  this  view,  but 
followed  SouellY.  Barnes ;  (and  see  Sug.  Pow.  128 ;  Be  Cookes, 
4  Ch.  D.  454;  Baton  v.  Smith,  2  B.  236). 

In  Byam  v.  Bi/atn  (19  B.  58),  a  tenant  for  life  was  authorized 
to  withdraw  a  fund  from  settlement  with  the  consent  of  the 
"  undersigned  trustees."  The  Master  of  the  EoUs  thought  that 
the  power  was  annexed  to  the  office,  and  not  given  to  the  persons 
named  as  trustees  in  their  individual  character,  and  accordingly 
might  be  exercised  by  the  trustees  for  the  time  being,  whoever 
they  might  be ;  (and  see  Bartley  v.  Bartley,  3  Drew.  384). 

In  Belany  v.  Delany  (15  L.  E.  Ir.  55),  a  legacy  was  given  to 
the  testator's  son,  if  he  should  conduct  himself  to  the  satisfaction 
of  the  testator's  executors.  It  was  held  that  the  power  was 
given  to  the  executors  virtute  officii,  and  that  those  who  proved 
could  approve  or  disapprove,  although  the  others  had  not 
renounced ;  (and  see  Devitt  v.  Kearney,  13  L.  E.  Ir.  45 ;  Ex  parte 
Butcher,  Be  Mellor,  13  Ch.  D.  465). 

In  White  v.  Macdermott  (7  I.  E.  C.  L.  1),  there  was  a  devise 
by  will  to  A.  for  life,  with  remainder  to  his  children,  and  a 
declaration  by  a  codicil  that  the  devised  premises  should  not 
descend  to  any  child  or  children  of  A.,  except  to  such  as  he 
might  have  by  such  woman  as  he  should  marry  with  the 
sanction  and  approval  of  the  testator's  trustees  and  executors. 
One  trustee  had  never  acted ;  and  it  was  held  that  his  consent 
was  not  necessary. 

On  the  other  hand,  in  a  note  to  JDanne  v.  Annas  (Dyer,  219  a).  Cases  oon- 
a  case  is  stated,  wherein  A.  devised  that  his  executors  should  seU  last  rule, 
his  lands :  one  died,  and  the  others  could  not  sell,  by  the  opinion 
of  Anderson,  Windham,  and  Ehodes.     This  is,  probably,  the 


460  A  CONCISE  TREATISE  ON  POWERS. 

same  case  as  Lock  v.  Loggin  (1  And.  145),  where  a  testator  de- 
vised lands  to  A.  for  life,  with  remainders  over  in  tail ;  and  for 
default  of  issue  to  be  sold  by  the  executors.  The  testator  died ; 
then  one  of  the  executors  died;  then  the  tenant  in  tail  in 
remainder  died  without  issue,  and  then  A.  died.  It  was  held 
that  the  surviving  executors  could  not  sell.  So  in  Anon.  (Dyer, 
177  a),  a  testator  devised  that  A.,  B.,  and  C,  his  feoffees,  should 
sell  his  land  after  his  wife's  death.  The  testator  died ;  then  A. 
died ;  and  then  the  testator's  wife  died.  It  was  held  that  B. 
and  C.  could  not  sell :  "  but,  quwre,  if  they  had  not  been  named 
A.,  B.,  and  C,  but  feoffees  only ;"  (and  see  Co.  Litt.  112  b; 
Chance  on  Powers,  662  et  seq.). 

In  Cole  V.  Wade  (16  Ves.  27),  it  was  held  that  where  a  power 
is  of  a  kind  that  indicates  a  personal  confidence,  it  must  prima 
fade  be  understood  to  be  confined  to  the  individual  to  whom  it 
is  given,  and  will  not,  except  by  express  words,  pass  to  others, 
to  whom  by  legal  transmission  the  same  character  may  happen 
to  belong.  But  in  that  case  the  power  was  of  a  very  special 
nature  (viz.,  of  selecting  which  relations  of  the  testator  should 
share  in  his  estate),  and  was  given  to  the  executors  on  the 
express  ground  of  personal  confidence.  This  rule  really  depends 
on  the  construction  of  the  instrument.  If  on  such  construction 
the  power  is  given  to  individuals  who  are  not  executors  or 
trustees,  the  38th  section  of  the  Conveyancing  Act,  1881,  will 
not  assist.  If  it  is  given  to  trustees  or  executors,  the  section 
applies.  It  will  be  observed,  however,  that  the  Conveyancing 
Act  as  to  disclaimer  is  not  confined  to  trustees  and  executors 
{see  post,  p.  462). 
Powers  do  not  And  where  lands  are  devised  to  trustees  in  fee,  with  powers 
when  trustees  which  in  their  execution  require  the  exercise  of  judgment  and 
disolaun.  discretion,  and  the  trustees  disclaim  the  devise,  so  that  the  legal 
estate  descends  on  the  heir-at-law,  he  cannot  exercise  the  power, 
although  he  holds  on  the  trusts  of  the  will.  Such  trusts  and 
powers  are  supposed  to  have  been  committed  by  the  testator  to 
the  trustees  he  appoints  by  reason  of  his  personal  confidence  in 
their  discretion,  and  it  would  be  wrong  to  permit  them  to  be 
exercised  by  the  heir-at-law,  who  may  be  a  person  unknown  to 
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the  testator,  or  in  whom  he  has  no  confidence  at  all.  A  trust 
which  gives  the  trustee  no  other  duty  to  discharge  than  simply 
to  clothe  the  equitable  ownership  with  the  legal  estate  may, 
indeed,  be  performed  by  the  heir.  It  does  not  follow  that  a 
trust  may  be  performed  or  a  trust  power  exercised  by  the  heir- 
at-law,  because  it  is  obligatory  on  the  trustees  of  the  wUl.  It 
depends  on  the  question  whether  in  the  exercise  anything  has 
to  be  supplied  by  the  judgment,  knowledge,  and  discretion  of 
the  person  acting  in  the  exercise  of  such  trust  or  power  {per 
Lord  Westbury,  Robson  v.  Flight,  4  D.  J.  &  S.  613). 


10.  If  the  power  arises  by  implication,  it  attaches  to  Power  which 
the  office,  and  may  be  exercised  by  the  holder  of  implication 
the  office  for  the  time  being. 

In  Anon.  (2  Leon.  220),  A.  devised  his  lands  to  his  wife  for 
life,  and  if  he  should  have  no  issue  by  her,  then  he  willed  that 
his  lands  should  be  sold  after  the  death  of  his  wife  and  the 
money  distributed  to  three  of  his  blood.  He  made  his  wife  and 
B.  executors,  and  died.  B.  died  and  the  wife  sold.  The  sale 
was  held  good ;  although  no  persons  were  named,  the  executors 
were  the  persons  to  sell,  and  the  power  survived. 

This  decision  seems  untenable,  however,  on  the  grounds  that 
the  power  did  not  arise  until  the  death  of  the  wife  {ante,  p.  147), 
and  that  the  executors  could  not,  under  the  circumstances,  have 
been  intended  to  sell  [ante,  p.  70). 

In  Anon.  (Dyer,  371,  b.  3),  a  man  devised  all  his  lands  to  A., 
except  his  manor  of  E..,  which  he  appointed  to  pay  his  debts: 
and  he  made  two  executors  and  died,  and  one  executor  died. 
It  was  held  that  the  survivor  could  sell ;  (and  see  Mllward  v. 
Moore,  Savile,  72 ;  Forbes  v.  Peacock,  11  M.  &  W.  630 ;  Sabin 
T.  Reape,  27  B.  553). 

11.  By  the  Conveyancing  Act,  1881,  s.  38,  it  is  enacted,  Conv.  Act, 

"  (1.)  Where  a  power  or  trust  is  given  to  or  vested  in  two  or        >  •     • 
more  executors  or  trustees  jointly,  then,  unless  the  contrary  is 
expressed  in  the  instrument,  if  any,  creating  the  power  or  trust, 
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the  same  may  be  exercised  or  performed  by  the  survivor  or 
survivors  of  them  for  the  time  being. 

"  (2.)  This  section  applies  only  to  executorships  and  trusts 
constituted  after  or  created  by  instruments  coming  into  opera- 
tion after  the  commencement  of  this  Act." 

It  will  be  observed  that  the  section  extends  only  to  executors 
and  trustees. 
Conv.  Act,  By  the  Conveyancing  Act,  1882,  s.  6,  it  is  enacted, 

"  (1.)  A  person  to  whom  any  power,  whether  coupled  with 
an  interest  or  not,  is  given,  may,  by  deed,  disclaim  the  power  ; 
and,  after  disclaimer,  shall  not  be  capable  of  exercising  or  join- 
ing in  the  exercise  of  the  power. 

"  (2.)  On  such  disclaimer  the  power  may  be  exercised  by  the 
other  or  others,  or  the  survivors  or  survivor  of  the  others,  of 
the  persons  to  whom  the  power  is  given,  unless  the  contrary  is 
expressed  in  the  instrument  creating  the  power. 

"  (3.)  This  section  applies  to  powers  created  by  instruments 
coming  into  operation  either  before  or  after  the  commencement 
of  this  Act." 

This  section  is  expressed  in  general  terms,  and  although  the 
marginal  note  to  the  section  is  "disclaimer  of  power  by  trustees," 
this  cannot  afEect  the  generality  of  the  words  of  the  section  (see 
Att.-Gen.  v.  G.  E.  Rail.  Co.,  11  Ch.  D.  449,  461,  465;  Claydon 
V.  Green,  L.  E.  3  0.  P.  511 ;  Sutton  v.  Sutton,  22  Ch.  D.  511). 
Under  this  section  a  renunciation  of  probate  has  been  held  to 
be  equivalent  to  disclaimer  {Re  Fisher  and  Haslett,  13  L.  E. 
Ir.  546;  and  see  21  Hen.  8,  c.  4  {ante,  p.  89),  an  Act  which, 
being  subsequent  to  Poyning's  Act,  did  not  extend  to  Ireland ; 
Devitt  V.  Kearney,  13  L.  E.  Ir.  45 ;  Thompson  v.  Todd,  15 
Ir.  Oh.  E.  337). 
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1.  "Where  there  is  a  mere  power  of  disposing  and  it  is  not  Powera  inter- 
executed,  the  Court  cannot  execute  it ;  but  wherever  a  trust  is  tween  trusts 
created  and  the  execution  of  that  trust  fails  by  the  death  of  the  po'w^ers. 
trustee  or  by  accident,  the  Court  will  execute  the  trust.  But 
there  are  not  only  a  mere  trust  and  a  mere  power,  but  there  is 
also  known  to  the  Court  a  power  which  the  party  to  whom  it  is 
given  is  intrusted  and  required  to  execute  ;  and  with  regard  to 
that  species  of  power,  the  Court  considers  it  as  partaking  so 
much  of  the  nature  and  qualities  of  a  trust,  that  if  the  person 
who  has  that  duty  imposed  on  him  does  not  discharge  it,  the 
Court  wiU  to  a  certain  extent  discharge  the  duty  in  his  room 
and  place.  The  principle  is  that  if  the  power  is  one  which  it  is 
the  duty  of  the  donee  to  execute,  made  his  duty  by  the  requisi- 
tion of  the  will,  put  upon  him  as  such  by  the  testator,  who  has 
given  him  an  interest  extensive  enough  to  enable  him  to 
discharge  it,  he  is  a  trustee  for  the  exercise  of  the  power,  and 
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has  not  a  discretion  whether  he  ■will  exercise  it  or  not.  The 
Court  adopts  the  principle  as  to  trusts,  and  will  not  permit  his 
negligence,  accident,  or  other  circumstances  to  disappoint  the 
interests  of  those  for  whose  benefit  he  is  called  upon  to  execute 
it"  {Brown  v.  Siggs,  8  Ves.  561;  Richardson  y.  Chapman,  7  Bro. 
P.  0.  318 ;  Pierson  v.  Garnet,  2  Bro.  C.  C.  38,  226 ;  Maddison  v. 
Andrew,  1  Yes.  sen.  58 ;  Birch  v.  Wade,  3  Y.  &  B.  198 ;  Hard- 
ing V.  Glyn,  1  Atk.  469 ;  2  W.  &  T.  L.  C). 

"  Where  there  is  a  power  of  selection  among  certain  objects, 
and  an  intention  manifested  that  the  objects  should  not  be 
disappointed, — for  instance,  where  there  is  a  bequest  to  the 
testator's  wife  for  life,  and  after  her  decease  to  be  divided  or 
distributed  amongst  such  of  his  children  as  she  should  appoint, 
— as  the  right  to  exclude  some  does  not  prevent  the  class  from 
taking  in  default  of  appointment,  it  would  now  be  held,  not- 
withstanding the  decision  in  Duke  of  Marlborough  v.  Lord 
Godolphin,  that  the  children  take  in  default  of  appointment, 
either  by  implication  or  because  the  power  is  coupled  with  a 
trust"  [Salushury  v.  Benton,  3  K.  &  J.  535).  It  is  very  doubtful 
whether  Crossling  v.  Crossling  (2  Cox,  396)  was  rightly  decided 
(see  Sug.  Pow.  592). 

In  all  these  cases,  although  in  terms  no  obligation  was 
imposed  on  the  donee  to  exercise  the  power,  and  although  in 
some  he  had  a  discretion  to  select  from  the  class  the  individuals 
to  take,  yet  as  the  property  was  given  to  him  generally  with 
such  a  power,  and  his  own  interest  was  confined  to  his  life  by 
plain  construction,  an  intention  was  collected  that  the  interest 
beyond  his  own  life  was  to  vest  in  the  objects,  and  that  he, 
having  a  sufficient  estate  for  that  purpose,  and  a  power,  was 
bound  to  give  effect  to  that  intention ;  and  his  neglect  to 
exercise  his  discretion,  or  to  execute  his  power  amongst  the 
objects — where  none  was  to  be  excluded — was  not  permitted 
to  operate  to  the  detriment  of  his  cestui  que  trust :  for  such  the 
objects  of  a  power  in  the  nature  of  a  trust  really  are,  although 
the  person  to  whom  the  power  is  given  has  more  than  the 
authority  of  a  common  trustee  (Sug.  Pow.  590). 

There  are  two  classes  of  cases  which  fall  under  this  head — 
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(1)  Where  the  testator  has  given  an  absolute  interest  to  A.  and 
superadded  a  power  in  favour  of  third  persons  which  (on  the 
construction  of  the  particular  words  used)  amounts  to  a  trust ; 
in  other  words,  where  the  testator  has  imposed  a  duty  on  the 
donee  of  the  power,  and  has  also  given  him  an  interest  extensive 
enough  to  enable  him  to  discharge  it.  (2)  Where  the  testator 
has  given  the  donee  of  the  power  no  estate  or  interest  out  of 
which  the  power  can  take  effect.  "There  is,  however,  a  distinct 
class  of  cases  where  the  donee  of  the  power  takes  not  more  than 
a  life  estate.  In  these,  however  clear  the  expression  of  desire 
on  the  part  of  the  donor  in  favour  of  a  particular  person  or  class 
of  persons  may  be,  yet  as  the  donee  has  no  estate,  or  none 
beyond  his  life,  the  trust  to  exercise  the  power  is,  as  such,  per- 
sonal, and  does  not  directly  attach  upon  the  inheritance,  save 
in  so  far  as  the  Court  finds  in  the  language  an  implication  in 
favour  of  the  objects  of  the  power  in  default  of  appointment. 
In  this  ease,  if  they  take  the  estate,  they  take  it  by  implication, 
and  thus  by  way  of  limitation  under  the  instrument  creating 
the  power.  In  the  former  class  of  oases  (/.  e.,  (1)  above),  the 
Court  acts  by  executing  the  power  in  lieu  of  the  donee  ;  in  the 
latter,  by  simply  giving  effect  to  the  estate  implied  in  the  words 
of  the  deed  or  will  "  {per  Porter,  M.  E.,  Moore  v.  Ffolliot,  19 
L.  E.  Ir.  499,  502). 

It  may  be  doubted  whether  there  is  any  practical  distinction 
between  the  two  classes  of  cases  (Sug.  Pow.  591 ;  Wilson  v. 
Duguid,  24  Ch.  D.  244;  Pocock  v.  Attorney-Qeneral,  3  Ch.  D. 
at  p.  347).  If  the  power  is  testamentary  only,  and  the  claim 
is  made  under  the  alleged  trust,  the  claimant  must  show  that 
the  power  might  have  been  exercised  in  his  favour  ;  but  if  this 
were  the  true  construction  of  the  power,  it  would  probably  be 
found  that  the  same  words,  if  relied  on  as  implying  a  gift, 
would  limit  the  objects  of  the  gift  to  the  persons  who  survived 
the  donee  of  the  power.  Thus,  Halfhead  v.  Shepherd  (28  L.  J. 
Q.  B.  248),  is  cited  by  Lord  St.  Leonards  (Pow.  593)  as  an 
authority  for  the  proposition  that  there  can  be  no  implied  gift 
from  the  power,  when  that  power  never  arises.  But  it  might 
equally  well  be  put  on  the  ground  that  there  was  no  class  of 
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persons  to  whom  to  appoint,  and  therefore  none  to  whom  to 
imply  a  gift. 

And  there  is  a  third  class  of  cases,  where  the  property  is 
actually  given  to  the  objects,  hut  the  shares  or  interests  are  to 
be  apportioned  by  a  third  person.  In  these  cases  the  objects 
take,  although  the  power  be  not  exercised,  by  force  of  the 
original  gift  (Sug.  Pow.  597).  And  see  as  to  duty,  Attorney- 
General  y.  Heyivood  (19  Q.  B.  D.  326). 

The  rule  may  be  thus  stated : — 

Gift  implied  If  there  is  a  power  to  appoint  among  certain 

from  the 

power.  objects,  Dut  no  gilt  to  those  objects,  and  no  giit 

over  in  default  of  appointment,  the  Court  implies 
a  trust  for  or  a  gift  to  those  objects  equally,  if 
the  power  be  not  exercised. 

The  rule  is  the  same  whether  there  is  a  gift  over  in  default  of 
objects  of  the  power  or  not. 

"When  there  appears  a  general  intention  in  favour  of  a  class, 
and  a  particular  intention  in  favour  of  individuals  of  a  class  to 
be  selected  by  another  person,  and  the  particular  intention  fails 
from  that  selection  not  being  made,  the  Court  will  carry  into 
effect  the  general  intention  in  favour  of  the  class.  When  such 
an  intention  appears,  the  case  arises,  as  stated  by  Lord  Eldon 
in  Brown  v.  Higgs  (8  Yes.  504),  of  the  power  being  so  given  as 
to  make  it  the  duty  of  the  donee  to  execute  it :  and  in  such 
case  the  Court  will  not  permit  the  objects  of  the  power  to 
suffer  by  the  negligence  or  conduct  of  the  donee,  but  fastens 
upon  the  property  a  trust  for  their  benefit"  {BurrougliY.  Philoox, 
5  M.  &  C.  92 ;  and  see  Re  Hargrove,  8  I.  E.  Eq.  256  ;  Carthew 
V.  Enraght,  20  W.  E.  743).  In  Re  Caplin  (2  Dr.  &  Sm.  527), 
a  testator  gave  part  of  his  residuary  estate  to  his  wife  for  life, 
and  after  her  death  to  be  paid  to  such  and  so  many  of  the 
relations  or  friends  of  the  wife  as  she  should  by  will  appoint. 
There  was  no  gift  in  default  of  appointment ;  and  it  was  held 
that  there  was  an  implied  trust  in  favour  of  the  objects  of  the 
power,  who  were  held  to  be  next  of  kin,  "  friends  "  being  read 
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as  synonymous  with  "  relations."  In  Sinnott  v.  Walsh  (5  L.  E. 
Ir.  27),  a  testator  in  1837  gave  freeholds  to  his  two  sons,  and 
proceeded,  "  should  either  of  my  said  sons  die  without  issue,  his 
part  of  the  property  to  fall  to  whatever  existing  member  of  my 
family  he  may  be  disposed  to  will  it  to."  It  was  held  that 
"  existing  "  meant  living  at  the  date  of  the  will,  and  that  there 
was  an  implied  gift  in  default  of  appointment  to  all  the  objects 
of  the  power  in  equal  shares.  In  Re  White  (John.  656),  there 
was  a  bequest  to  trustees  for  A.  for  life,  and  if  he  should  die 
childless,  upon  trust  to  apply  the  trust  fund  for  the  benefit  of 
such  of  the  testator's  children  or  their  issue  as  the  trustees 
should  think  fit :  there  was  no  gift  in  default  of  appointment. 
No  appointment  was  made,  and  A.  survived  the  trustees  and 
died  childless.  It  was  held  that  the  children  and  remoter  issue 
of  the  testator  took  in  equal  shares  ^er  capita. 

In  Walsh  v.  Wallinger  (2  E.  &  M.  78),  a  testator  bequeathed 
the  residue  of  his  estate  to  his  wife  for  her  own  use  and  benefit, 
trusting  that  she  would  at  his  decease  give  and  bequeath  the 
same  to  their  children  in  such  manner  as  she  should  appoint. 
There  was  no  gift  in  express  terms  to  the  children,  nor  any 
intention  displayed  that  they  were  to  take  in  default  of  appoint- 
ment. It  could  only  be  inferred  from  the  power  itself  who  were 
to  take  ia  default  of  appointment,  and  it  was  held  that  the 
children  who  survived  the  wife  took. 

In  cases  falling  within  the  first  of  the  classes  mentioned 
above,  the  trust  imposed  must  be,  on  its  true  construction, 
imperative  if  it  is  to  override  or  control  the  prior  absolute  gift. 
A  power  which  is  merely  permissive  is  not  enough  [Brook  v. 
Brook,  3  Sm.  &  G.  280). 

2.  There  are  cases  also  which  are  distinct  from  those  above 
mentioned,  in  which  the  objects  of  the  power  are  held  to  be 
objects  not  of  a  trust  but  of  an  implied  gift  from  the  words  of 
the  power  or  of  the  gift  over ;  the  distinction  is  not  important, 
as  the  result  is  the  same  in  both  oases. 

It  is,  perhaps,  more  easy  to  imply  a  gift  when  there  is  a  power  Gift  implied 
of  appointment  among  a  class,  but  no  gift  to  that  class,  and  a  over  being  in 
gift  over  in  default  of  objects  of  the  power  (not  of  appointment),  ^^^^^  °f  ^^^ 
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than  in  cases  where  there  is  no  such  gift  over.  The  insertion 
of  the  gift  over  must  almost  necessarily  imply  a  preceding  gift 
to  the  class  in  default  of  which  it  is  to  take  effect,  or  be  un- 
meaning ;  and  the  gift  by  implication  is  of  as  large  an  estate  as 
might  have  been  appointed  under  the  power  {per  Channell,  B., 
in  Roddy  v.  Fitzgerald,  6  H.  L.  C.  at  p.  839,  citing  Crozier  v. 
Crozier,  3  Dr.  &  War.  373). 

In  Witts  V.  Bodditigton  (cited  5  Yes.  603),  there  was  a  gift  to 
the  testator's  wife  for  life,  with  a  power  of  appointment  among 
the  children  of  their  daughter ;  but  if  no  children  of  the  daughter 
should  be  alive  at  his  wife's  decease,  he  gave  the  property  to 
other  persons.  There  was  held  to  be  an  implied  gift  to  the 
objects  of  the  power. 

In  Butler  v.  Graij  (5  Oh.  26),  a  testator  gave  his  residuary 
estate  to  be  equally  divided  among  his  children ;  he  afterwards 
gave  the  dividends  for  the  use  of  each  of  his  children  for  their 
respective  lives,  and  if  they  had  children,  then  the  principal  to 
be  at  the  disposal  of  the  parent  to  such  children,  and  in  default 
of  children,  over.  This  was  held  to  give  the  testator's  children 
their  respective  shares  for  their  lives,  with  power  to  appoint  to 
their  respective  children,  and  part  of  such  fund  having  been  left 
unappointed  by  one  of  the  testator's  daughters,  it  was  held  to 
be  divisible  among  her  children  equally.  Lord  Hatherley  said 
that  the  daughter's  interest  was  intended  to  be  only  a  life  interest 
with  a  power  to  appoint  among  her  children,  and  in  default  of 
her  having  children  (not  in  default  of  appointment),  a  gift  over 
to  the  other  members  of  her  family.  In  that  view  of  the  case, 
therefore,  if  the  power  was  not  exercised,  the  children  would  be 
held  to  be  direct  objects  of  the  original  testator's  bounty,  and  in 
default  of  appointment  to  take  whatever  had  not  been  well 
appointed;  (and  see  Acheson  v.  Fair,  3  Dr.  &  War.  512,  where  a 
life  interest  in  the  donee  of  the  power  was  also  implied ;  Fenwick 
V.  Greemoell,  10  B.  412;  Stolworthy  v.  Bancroft,  33  L.  J.  Oh. 
708  ;   Wilson  v.  Buguid,  24  Ch.  D.  244). 

Application         The  Same  rule  applies  in  favour  of  charities.     In  Pococh  v. 

to  charity.       Att.-Gen.  (3  Ch.  D.  342),  the  testator  directed  certain  funds  "to 
be  given  by  my  executors  to  such  charitable  institutions  as  I 
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shall  by  any  future  codicil  give  the  same,  and  in  default  of  any 
such  gift  then  to  be  distributed  by  my  executors  in  their  dis- 
cretion." It  was  held  that  this  was  a  gift  to  charitable  insti- 
tutions to  be  nominated  in  the  first  instance  by  himself,  and 
failing  that  by  his  executors,  but  to  charity  in  any  event ;  and 
it  was  pointed  out  that  a  gift  to  such  charitable  institutions  as 
the  testator  should  by  codicil  appoint  is,  without  more,  a  clear 
gift  to  charity,  though  no  codicil  is  made  {Mills  v.  Farmer,  1 
Mer.  55 ;  Moggriclge  v.  Thachcell,  7  Ves.  36 ;  and  see  Salusbury 
V.  Benton,  3  K.  &  J.  529). 

The  implication  of  gift  must,  of  course,  yield  to  an  expression  Contrary 
of  a  contrary  intention  in  the  will.  Thus,  if  the  power  is  not  ^^"  ^°^  ™ 
simply  to  pay 'over  to  the  children  of  A.,  or  the  children  of  B., 
but  is,  at  the  uncontrolled  discretion  of  the  trustees,  to  apply  the 
whole  or  such  part  as  they  may  think  fit  of  capital  or  income  or 
both  for  the  personal  maintenance  or  otherwise  for  the  benefit 
of  A.,  or  (at  the  option  of  the  trustees)  in  augmentation  of  the 
shares  of  other  legatees,  the  Court  can  draw  no  inference  as  to 
the  persons  to  whom,  or  the  shares  in  which,  the  testator  meant 
the  property  to  go  in  default  of  exercise  of  the  power  {Re 
Edclowes,  1  Dr.  &  Sm.  395).  So,  the  testator  may  expressly 
negative  the  existence  of  any  gift.  Thus,  in  Carlerry  v. 
McCarthy  (7  L.  E.  Ir.  328),  a  testator  recited  that  he  had 
already  provided  for  his  children  (except  one  to  whom  he  gave 
a  large  legacy),  "  and  do  not  hereby  make  any  further  provision 
for  them; "  he  then  gave  his  residuary  estate  to  his  wife  for  life, 
with  power  to  dispose  thereof  by  deed  or  will  to  all  or  any  of  his 
children  by  her.  It  was  held  that  there  was  no  implied  gift  to 
the  children. 

In  Wheeler  v.  Warner  (1  S.  &  S.  304),  a  sum  of  10,000/.  stock 
was  bequeathed  to  trustees  on  trust  to  pay  the  dividends  to  the 
testator's  daughter  while  single ;  and,  provided  she  married  with 
the  trustees'  consent,  the  testator  declared  that  his  trustees  should 
transfer  to  the  husband  such  part,  not  exceeding  one  third,  of 
the  stock  as  they  should  think  proper ;  and  subject  thereto  trusts 
were  declared  of  the  corpus  of  the  stock  for  the  benefit  of  the 
daughter  and  her  children.     The  daughter   married  in   the 
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Grift  by  im- 
plication, 
althougli  the 
class  to  take 
is  left  to  the 
donee's  dis- 
cretion. 


testator's  lifetime  without  his  consent,  hut  he  subsequently- 
approved.  It  was  held  that  the  marriage  with  previous  consent 
or  subsequent  approbation  of  the  testator  was  equivalent  to  a 
marriage  after  his  death  with  the  consent  of  the  trustees ;  and 
further,  that  the  discretion  given  to  the  trustees  was  incident 
only  to  their  authority  to  consent  to  the  marriage,  and  that,  in 
the  circumstances  that  had  happened,  the  will  contained  a  gift 
of  one-third  of  the  10,000^.  stock  to  the  husband.  This  was 
followed  by  Y.-C.  Malins  in  Ttveedak  y.  Tweedale  (7  Ch.  D. 
633). 

3.  And  although  the  donee  of  the  power  has  a  discretion  and 
may  exclude  one  class  entirely,  the  implication  of  a  gift  will  still 
arise,  if  there  appear  to  be  an  intention  to  give  the  property  to 
the  objects. 

In  Longmore  v.  Broom  {7  Yes.  124),  there  was  a  bequest  to 
executors  in  trust  to  pay  among  the  testator's  two  brothers  and 
his  sister,  or  their  children  in  such  shares,  &c.,  as  the  executors 
should  think  fit.  The  Master  of  the  Rolls  considered  that  the 
executors  had  a  discretion,  and  might  say  to  whom  the  fund 
should  be  given,  the  parents  or  the  children :  but  that  discretion 
not  having  been  exercised,  the  fund  was  to  be  equally  distributed 
between  them ;  (and  see  lie  WJiite,  John.  656,  ante,  pp.  466, 467). 

And  it  would  seem  to  make  no  difference  that  events  have 
rendered  it  impossible  to  exercise  the  discretion.  In  CartJiew  v. 
Enraght  (20  "W.  E.  743),  a  testator  directed  that  after  the  death 
of  his  wife  his  trustees  should  pay  and  divide  1,000/.  between 
such  ten  of  the  children  of  A.  as  his  trustees  should  think  fit. 
At  the  death  of  the  widow  there  were  only  six  objects  of  the 
power  living.  It  was  held  that  there  was  an  implied  gift  to 
them,  whatever  their  number  might  be. 

But  in  Jones  v.  Torin  (6  Sim.  255),  where  a  testator  be- 
queathed 6,000/.  in  trust  for  his  daughter  for  life,  and  on  her 
death  "  he  gave  the  said  6,000/.  to  the  children,  or  their  descen- 
dants, of  T.  F.  in  such  proportions  as  his  said  daughter  should 
appoint,"  it  was  held  that  the  descendants  were  mentioned 
merely  as  substitutes  for  the  children.  There  was  a  direct  gift 
vnth  a  power  of  selection. 


POWERS  IN  THE  NATURE  OF  TRUST!;!.  471 

In  Penny  v.  Turner  (2  Ph.  493),  a  testator,  after  giving  his 
mother  a  life  interest,  willed  and  devised  that  all  his  property 
should  be  divided  amongst  his  three  sisters  A.,  B.,  and  C,  or 
their  children,  in  such  proportions  as  his  mother  should  appoint. 
No  appointment  was  made,  and  there  was  held  to  be  a  gift  in 
default  to  the  whole  class  of  daughters  and  children  equally,  not 
on  the  ground  that  "  or  "  was  to  be  construed  "  and,"  but  that 
it  was  referable  only  to  the  power  given  to  the  mother  of  selec- 
tion from  among  the  class  ;  (see,  too,  Down  v.  Worrall,  1  M.  &  K. 
561  (a  very  doubtful  case) ;  Little  v.  Neil,  31  L.  J.  Ch.  627). 


4.  Where  there  is  a  gift  over  in  default  of  appoint-  No  gift  im- 

.     ,         .  1  ,   .  (■1  1  plied  if  the 

ment  to  the  objects   oi   the   power  or  to  other  gift  over  be 
persons,  the  words  of  the  power  cannot  operate  to  appointment, 
vest  any  estate  in  the  objects  of  it  by  implication, 
if  there  be  no  appointment  (^Jenkins  v.  Quinchant, 
5  Ves.  596,  n.). 

In  Pattison  v.  Pattison  (19  B.  638),  a  testator  gave  a  fund  to 
his  wife  for  life,  with  power  for  her  to  appoint  it  by  will  among 
A.,  B.,  and  C,  and  their  respective  children,  and  in  default  of 
appointment,  he  directed  that  the  same,  at  his  wife's  death, 
should  go  amongst  all  the  said  children  equally.  No  appoint- 
ment having  been  made,  it  was  held  that  the  children  alone 
took,  by  virtue  of  the  gift  over,  to  the  exclusion  of  A.,  B.,  and 
C;  (and  see  Richardson  v.  Harrison,  16  Q..  B.  D.  85;  Re  Sprarjue, 
Miley  v.  Cape,  43  L.  T.  236 ;  Re  Jefferys,  14  Eq.  136,  was 
wrongly  decided  on  this  point) . 

But  a  gift  over,  to  take  effect  in  an  event  which  does  not 
happen,  has  no  operation,  and  therefore  will  not  prevent  the 
implied  gift  arising  from  the  power  itself  {Kennedy  v.  Kingston, 
2  J.  &W.  431). 

5.  Where  the  property  is  itself  given  to  the  objects,  but  their 
shares  or  interests  are  to  be  declared  by  a  third  person,  they 
take  by  force  of  the  original  gift  to  them,  if  the  power  be  not 
executed.     Questions  have  frequently  arisen  as  to  the  period  at 
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which  such  gifts  vest ;  for  it  is  well  settled  that  the  existence  of 
a  power  of  appointment  does  not  prevent  the  vesting  of  the 
property  until  and  in  default  of  the  execution  of  the  power  {Boe 
V.  Martin,  4  T.  E.  39) ;  although  the  power  he  testamentary 
only  {Heron  v.  Stokes,  2  Dr.  &  War.  89). 


Period  of 
vesting  ■when 
there  is  a 
direct  gift  to 
a  class. 


Power  exer- 
ciseable  hy 
will  only. 


If  the  instrument  itself  gives  the  property  to  a 
class,  but  gives  a  power  to  A.  to  appoint  in  what 
shares  and  what  manner  the  members  of  that 
class  shall  take,  the  property  vests  until  the  power 
is  exercised  in  all  the  members  of  the  class,  and 
they  will  all  take  in  default  of  appointment 
[Lambert  v.  Thwaites,  2  Eq.  151 ;  Bradley  v.  Cart- 
wright,  L.  R.  2  C.  P.  511 ;  Wilson  v.  Duguid,  24 
Ch.  D.  244). 

In  Casterton  v.  SutMrland  (9  Yes.  445),  there  was  a  devise  to 
the  testator's  wife  for  life,  and  after  her  death  "unto  and 
amongst  aU  and  every  our  children  in  such  manner  and  in  such 
proportion  as  my  said  wife  shall,  either  in  her  Uf etime  or  by  her 
last  will,  appoint."  There  were  five  children,  all  of  whom  died 
before  the  wife,  and  there  was  no  execution  of  the  power. 
Sir  W.  Grrant  decided  that  it  was  a  tenancy  in  common  among 
all  the  children,  subject  to  the  power  of  appointment.  The  gift 
was  direct  to  the  children,  and  the  power  of  appointment  was 
exerciseable  by  deed  as  well  as  by  will. 

If  there  be  a  direct  gift  to  the  class,  the  mere  fact  that  the 
power,  the  exercise  of  which  may  defeat  that  gift,  is  exerciseable 
by  will  only,  is  not  enough  to  postpone  the  period  of  vesting,  so 
as  to  make  the  direct  gift  available  only  for  those  of  the  class  to 
whom  the  donee  might  have  effectually  appointed. 

In  Broum  v.  Pocock  (6  Sim.  257),  there  was  (in  effect)  a 
bequest  to  A.  of  21.  per  week  for  life,  with  a  direction  that  a 
sum  should  be  set  apart  to  answer  those  weekly  payments,  and 
after  the  death  of  A.  there  was  a  power  to  A.  to  leave  the  sum 
to  and  for  the  benefit  of  his  wife  and  children  in  such  manner 
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as  he  should  by  will  give  and  bequeath  the  same.  There  were 
four  children  of  A.  living  at  the  death  of  the  testatrix,  of  ■whom 
one  died ;  and  two  other  children  were  horn  afterwards.  The 
wife  died  before  the  donee  of  the  power.  There  was  no  valid 
appointment  under  the  power,  and  the  question  was,  to  whom 
was  the  fund  to  go  in  default  of  appointment?  It  is  to  be 
observed  that  there  was  no  direct  gift  to  the  wife  and  children, 
and  only  a  power  to  A.  to  appoint  by  ^vill.  But  it  was  held 
that  the  wife  and  children  took  in  default  of  appointment  as 
joint  tenants,  and  therefore  the  surviving  children  were  entitled 
to  the  fund.  The  decision  was  clearly  founded  on  the  circum- 
stance that  the  power  was  to  be  exercised  not  merely  for  the 
benefit  of  an  indefinite  class  of  children,  but  also  for  the  benefit 
of  the  wife,  a  living  and  defined  individual,  who  was  an  object 
of  the  testatrix's  bounty,  and  therefore  it  stood  upon  the  same 
footing  as  if  there  had  been  a  direct  gift  to  the  wife  and 
children,  in  such  manner  as  A.  should  by  will  appoint ;  and  so 
it  was  a  vested  interest  in  the  wife  and  children,  subject  to 
being  divested  by  the  execution  of  the  power  (2  Eq.  157). 

If,  however,  the  power  is  contingent  on  the  donee  leaving 
children,  and  there  is  a  gift  over  in  the  event  of  there  being  no 
such  child,  no  one  can  take  by  implication  under  a  power  to 
appoint  by  writing  or  by  will,  if  no  child  survives  the  donee 
( Winn  V.  Feniinck,  11  B.  438 ;  Stolivorthy  v.  Bancroft,  33  L.  J. 
Ch.  708).  In  Faulhicr  v.  Lord  Wynford  (15  L.  J.  Ch.  8),  a 
testator  gave  stock  to  trustees  in  trust  for  A.  for  life,  and  after 
her  death  to  pay  both  principal  and  interest  to  her  children  as 
she  should  by  deed  or  will  appoint ;  but  if  she  should  leave  no 
children  living  at  her  death,  or  aU  should  die  under  twenty-five, 
then  over.  A.  died  without  appointing,  having  had  two 
children,  one  of  whom  died  in  her  lifetime,  aged  twenty-eight, 
and  the  other  survived  her  and  died  aged  fifty-three.  It  was 
held  by  Wigram,  Y.-C,  that  the  representatives  of  the  two 
children  took  in  equal  moieties :  the  V.-C.  saying  that,  as  the 
power  was  to  appoint  by  deed  or  will  there  was  nothing  to 
oblige  the  tenant  for  life  to  suspend  her  judgment  as  to  the 
parties  who  should  take  tiU  her  death. 
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Vested  inte-         And  where  there  is  an  interest  vested  in  the  ohjects  entitled 

be  divested  by  in  default  of  appointment,  such  interest  can  only  be  divested  by 

appointment.    ^  yalid  execution  of  the  power  of  appointment ;  and  if  there  be 

no  such  execution,  then  all  the   objects  who   attained  vested 

interests,  whether  alive  or  dead  at  the  death  of  the  donee  of 

the  power,  will  take  (Vanderzee  v.  Aclom,  4  Ves.  771,  787). 


Period  of        6.  If  the  instrument  does  not  contain  a  gift  of  the 

vesting,  when  i  n  i  i   •     i 

there  is  no  property  to  any  class,  but  only  a  power  to  a  third 

person  to  give  it  as  he  may  think  fit  among  the 
members  of  that  class,  those  only  can  take  under 
the  impKed  gift  in  default  of  appointment  who 
might  have  taken  under  an  exercise  of  the 
power.  In  that  case,  the  Court  implies  an  in- 
tention to  give  the  property  in  default  of  appoint- 
ment to  those  only  to  whom  the  donee  of  the 
power  might  have  given  it  (Lambert  v.  Thwaites, 
2  Eq.  151). 

In  Kennedy  v.  Kingston  (2  J.  &  W.  431),  there  was  a  bequest 
of  500/.  to  A.  for  life,  and  at  her  decease  to  divide  it  in  portions, 
as  she  should  choose,  among  her  children.  She  had  four 
children,  one  of  whom  died ;  and  then  when  three  were  surviv- 
ing, she  made  a  will  giving  the  fund  in  certain  proportions  to 
those  three.  Afterwards  one  of  those  three  died  before  her. 
It  was  held  that  the  appointment  to  the  three  was  perfectly 
good,  and  that  the  lapsed  share  would  go  to  the  two  who 
survived ;  and  for  this  reason :  there  was  no  direct  gift  by  the 
testator  to  the  children ;  the  fund  was  given  to  her  for  her  life, 
with  a  power  at  her  decease  to  divide  it  as  she  liked  among  her 
children.  That  she  could  only  do  by  her  will ;  and  of  course 
none  but  those  who  survived  her  could  take  under  her  will ;  and 
therefore  those  only  who  survived  her  must  be  presumed  to  have 
been  iatended  by  the  original  testator  to  take  in  default  of 
appointment  (2  Eq.  156 ;  and  see  Wakh  v.  Wallinger,  2  R.  & 
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M.  78;  Sinnott  v.  Walsh,  5  L.  E.  Ir.  27;   Winn  v.  Fenioick,  11 
B.  438;  Re  Smanni,  26  W.  E.  93). 

7.  The  period  for  asoertaining  the  class  to  take  will,  it  seems,  Period  for 
also  vary,  according  as  the  testator  has  or  has  not  given  the  thrmemtos 
donee  of  the  power  or  some  other  person  a  life  interest  in  the  °*,  *^.®  '^}^^  *° 

■^  ^  take  m  detault 

trust  property.  of  appoint- 

If  the  donee  has  a  life  interest,  the  persons  entitled  in  default 
of  appoiatment  are  such  of  the  ohjeots  of  the  power  as  are 
living  at  the  death  of  the  donee,  not  of  the  testator,  whether  the 
power  be  one  of  selection  or  of  distribution  merely  {Finch  v. 
SoUingsworth,  21  B.  112).  But  it  seems  that  if  there  is  a  life 
estate  given  to  a  person  other  than  the  donee,  the  death  of  the 
longest  Hver  of  such  life  tenant  and  the  donee  of  the  power  wiU 
be  the  period  for  ascertaining  the  class.  In  Re  White  (John. 
656),  there  was  a  bequest  to  trustees  for  A.  for  life,  and  if  he 
should  die  chUdless,  on  trust  to  apply  the  sum  for  the  benefit  of 
such  of  the  testator's  children  or  their  issue  as  the  trustees  should 
think  fit.  A.  survived  the  donees  of  the  power.  Y.-C.  Wood 
said :  "  The  next  question  is,  at  what  time  the  class  is  to  be 
ascertaiaed.  The  latest  period  which  can  be  suggested  is  the 
death  of  the  tenant  for  life.  ...  In  a  case  where  the  donee  of 
the  power  survives  the  tenant  for  life,  there  would  be  a  possible 
ground  for  arguing  that  the  class  must  be  kept  ia  suspense  long 
enough  to  let  in  all  who  might  be  born  while  the  power  was  in 
existence.  But  here  the  latest  period  that  can  be  fixed  is  the 
death  of  the  tenant  for  life.  Then  the  question  arises,  whether 
children  who  predeceased  the  tenant  for  life  are  entitled  to 
share.  The  words  of  this  will  clearly  point  to  a  personal 
enjoyment  by  the  objects  of  the  power  at  the  death  of  the 
tenant  for  life ;  there  is  therefore  strong  reason  for  holding,  on 
the  tenor  of  this  particular  will,  if  not  on  general  principle,  that 
none  of  those  who  predeceased  the  tenant  for  life  could  share  in 
the  benefits  of  an  appointment  under  this  power.  There  might 
be  a  question  how  far  this,  being  an  implied  gift  to  all  the 
objects  of  the  power,  ought  to  be  considered  as  creating  vested 
interests  in  them.  This  would  apply  forcibly  to  a  case  like 
Penny  v.  Turner  (2  Ph.  493),  where  the  objects  are  named;  but 
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here  the  benefit  is  bestowed  upon  a  class,  and  the  question  is  at 
what  time  that  class  ought  to  be  ascertained.  I  think  that  the 
right  period  is  the  death  of  the  tenant  for  life ;  and  the  fund 
must  therefore  be  divided  among  such  of  the  children  and 
grandchildren  as  were  living  at  the  death  of  the  tenant  for  life 
in  equal  shares  per  capita; "  (and  see  Carthew  v.  Unraght,  20 
W.  E.  743). 

Where  the  distribution  or  selection  is  not  suspended  by  any 
preceding  life  estate,  it  seems  that  the  persons  who  answered  the 
description  and  formed  members  of  the  class  at  the  time  when 
the  instrument  creating  the  power  came  into  effect,  will  take 
{Walter  v.  Maunde,  19  Yes.  424,  426;  Cole  v.  Wade,  16  Ves. 
27).  Lord  St.  Leonards,  however,  says  (Pow.  662),  that  the 
point  does  not  seem  to  have  arisen  in  the  latter  case,  as  the 
same  persons  appear  to  have  been  the  next  of  kin  at  the  time  of 
the  testator's  death  and  when  the  decree  was  pronounced,  which 
was  after  the  power  had  ceased.  In  Longmore  v.  Broom  (7  Ves. 
124),  there  was  a  bequest  to  executors  on  trust  to  pay  unto  and 
amongst  the  testator's  two  brothers  and  sister  or  their  children 
as  the  executors  should  think  fit ;  and  it  was  held  that  the  fund 
vested  at  the  testator's  death,  and  the  power  not  having  been 
exercised,  after-born  children  could  not  take. 
Extent  of  gift  If  the  power  is  such  as  to  allow  the  whole  fee  or  interest  to 
be  appointed,  the  gift  in  default,  whether  it  be  express  or 
implied,  cannot  be  considered  to  be  less  than  what  might  have 
been  appointed  by  the  exercise  of  the  power  {Crozier  v.  Crozier, 
3  Dr.  &  War.  373). 

8.  In  considering  powers  in  the  nature  of  trusts,  the  Court  to 
some  extent  adopts  its  principles  as  to  trusts,  and  if  the  donee 
fails  to  execute  the  power,  will  execute  it  for  him  {Brown  v. 
Higgs,  8  Yes.  573).  Whether  it  be  considered  that  the  objects 
of  the  power  take  by  such  execution  by  the  Court,  or  by  force 
of  an  implied  gift,  the  effect  is  the  same,  and  the  same  rules 
apply.  Accordingly,  as  the  implied  gift  is  to  the  objects 
equally,  so. 

The  objects  In  general,  the  Court   goes   by  the  rule  that 

take  equally. 
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equality  is  equity,  and  gives  the  trust  estate 
to  the  objects  of  the  power  equally  {Doyley  v. 
Attorney-General,  4  Vin.  Abr.  485,  pi.  16). 

In  Salushurij  v.  Benton  (3  K.  &  J.  629),  there  was  a  bequest 
of  a  fund  to  be  at  the  disposal  of  the  testator's  widow  by  her 
will,  therewith  to  apply  a  part  to  the  foundation  of  a  charity 
school  or  such  other  charitable  endowment  for  the  benefit  of  the 
poor  of  0.  as  she  might  prefer,  and  under  such  restrictions  as 
she  might  prescribe,  and  the  remainder  to  be  at  her  disposal 
among  the  testator's  relatives  as  she  might  direct.  V.-C.  Wood 
said :  "  The  case  of  Doyley  v.  Attorney- General  was  very  similar 
to  the  present.  There  the  property  in  question  was  bequeathed 
in  trust  for  certain  purposes,  and,  subject  thereto,  the  trustees 
and  the  survivor  of  them  and  the  heirs  and  executors  of  such 
survivor  were  to  dispose  of  it  to  such  of  his  relations  on  his 
mother's  side  who  were  most  deserving,  and  in  such  manner  as 
they  thought  fit,  and  for  such  charitable  uses  and  purposes  as 
they  should  also  think  most  proper  and  convenient;  and  the 
Master  of  the  Rolls  directed  that  half  of  the  estate  should  go  to 
the  testator's  relatives  on  the  mother's  side  and  the  other  half  to 
charitable  uses,  the  known  rule  that  equality  is  equity  being,  as 
he  said,  the  best  measure  to  go  by.  It  appears  to  me  that  there 
is  no  possibility  of  distinguishing  that  case  from  the  present ; 
for  there  can  be  no  substantial  difference  between  a  direction  to 
dispose  of  property  to  such  relations  and  for  such  charitable 
purposes  as  the  trustees  should  think  most  proper,  and  a  direction 
like  the  present  to  apply  a  part  to  such  charitable  purposes  and 
the  remainder  among  relatives  with  a  like  discretion ;"  (see,  too, 
Jones  V.  Jones,  5  Ha.  440,  as  to  payment  of  fines  on  renewal  of 
leases). 

But  if  a  rule  has  been  laid  down  for  the  guidance  of  the  donees  The  Court 
of  the  power,  the  Court  will  act  upon  it  in  the  same  manner  as  the  rule  laid  down 
donees  might  have  done  {Gower  v.  Mainwaring,  2  Yes.  sen.  87).  o^tte^pwer!" 
"  Where  trustees  have  power  to  distribute  generally,  without  any 
object  pointed  out  or  rule  laid  down,  the  Court  interposes  not  (un- 
less io  case  of  a  charity,  which  is  different,  the  Court  exercising  a 
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discretion  as  having  the  general  government  and  regulation  of 
charity).     But  here  is  a  rule  laid  down.     The  trustees  are  to 
judge  of  the  necessity  and  occasions  of  the  family ;  the  Court 
can  judge  of  such  necessity  of  the  family.     That  is  a  judgment 
to  be  made  on  facts  existing,  so  that  the  Court  can  make  the 
judgment  as  well  as  the  trustees"  {Ibid.;  and  see  Attorney- 
General  V.  Price,  17  Ves.  371 ;  Mahon  v.  Savage,  1  S.  &  L.  ill ; 
Hewett  v.  Heioett,  2  Ed.  332). 
Eeqiiieites  for      9.  It  remains  to  consider  vs^hat  words  will   amount  to  an 
of  a  power  in   absolute  unfettered  gift ;  and  what  to  a  power  in  the  nature  of 
a^truet™"^  °*    a  trust  for  the  benefit  of  others. 

The  Courts  are  not  any  longer  anxious  and  astute  to  educe  a 
binding  trust  from  vague  and  ambiguous  expressions;  they 
endeavour  to  take  words  in  their  plain  sense,  do  not  express  from 
them  occult  meanings  unknown  to  the  persons  who  employed 
them,  and  decline  to  manufacture  dispositions  for  testators 
which  they  have  not  chosen  to  make  for  themselves  (5  I.  E. 
Eq.  375).  The  law  as  to  the  creation  of  precatory  trusts  is  thus 
stated  by  Lord  Langdale : — 

When  property  is  given  absolutely  to  any 
person,  and  the  same  person  is  by  the  giver,  who 
has  power  to  command,  recommended,  or  en- 
treated, or  wished,  to  dispose  of  that  property  in 
favour  of  another,  the  recommendation,  entreaty, 
or  wish  shall  be  held  to  create  a  trust.  First,  if 
the  words  are  so  used  that,  upon  the  whole,  they 
ought  to  be  construed  as  imperative ;  secondly,  if 
the  subject  of  the  recommendation  or  wish  be 
certain;  and,  thirdly,  if  the  objects  or  persons 
intended  to  have  the  benefit  of  the  recommenda- 
tion or  wish  be  also  certain  (Knight  v.  Knight,  3 
B.  148;  11  a.  &F,  513). 

"  If  a  testator  gives  1,000^  to  A.  B.,  desiring,  wishing,  recom- 
mending, or  hoping  that  A.  B.  will,  at  his  death,  give  the  same 
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sura  or  any  certain  part  of  it  to  0.  D.,  it  is  considered  that  G.  D. 
is  an  object  of  the  testator's  bounty,  and  A.  B.  is  a  trustee  for 
him.  No  question  arises  upon  the  iatention  of  the  testator,  upon 
the  sum  or  subject  intended  to  be  given,  or  upon  the  person  or 
object  of  the  wish"  {Ibid.). 

There  appears  to  be  a  fourth  requisite — viz.,  the  manner  in 
which  the  trust  is  to  be  performed  must  be  certain.  This, 
perhaps,  belongs  partly  to  the  uncertainty  of  the  subject,  and 
partly  to  the  uncertainty  of  the  object,  and  may  be  reduced  to 
either  the  one  or  the  other  of  them  {Reeves  v.  Baker,  18  B.  379). 

10.  It  is  often  difficult  to  determine  whether  a  testator  who  Intention  of 
has  first  made  an  absolute  gift,  and  then  added  words  which 
would  amount  to  a  precatory  trust,  intends  the  donee  to  take 
absolutely  or  not. 

Lord  St.  Leonards  (Prop.  H.  of  L.  375)  says  that  the  law  as  Absolute  gift 
to  the  operation  of  words  of  recommendation,  confidence,  request,  precatory 
or  the  like,  attached  to  an  absolute  gift  has  in  late  times  varied  ■"'°™^- 
from  the  earKer  authorities.     In  nearly  every  recent  case  the 
gift  has  been  held  to  be  uncontrolled  by  the  request  or  recom- 
mendation made  or  confidence   expressed.     This  undoubtedly 
simplifies  the  law,  and  it  is  not  an  unwholesome  rule  that  if  a 
testator  really  mean  his  recommendation  to  be  imperative,  he 
should  express  his  intention  in  a  mandatory  form :   but  this 
conclusion  was  not  arrived  at  without  a  struggle. 

It  is  in  each  case  a  question  of  the  intention  expressed  in  the  Trust  not 
will;  but  to  ascertain  this  intention  the  proper  course  is  to 
consider  the  whole  will,  and  not  to  lay  hold  of  particular  words 
and  say  that,  because  such  words  have  in  other  wills  amounted 
to  a  precatory  trust,  therefore  they  must  have  the  same  meaning 
in  aU.  wills.  This  would  be  to  apply  to  ordinary  colloquial 
expressions  the  strictness  of  construction  which  has  been  imposed 
on  words  of  art.  "  Having  regard  to  the  later  decisions,  we 
must  not  extend  the  old  cases  in  any  way,  or  rely  upon  the 
mere  use  of  any  particular  words;  but  considering  all  the  words 
which  are  used  we  have  to  see  what  is  their  true  eilect,  and  what 
was  the  intention  of  the  testator  as  expressed  in  the  will "  {per 
Cotton,  L.  J.,  in  Be  Adams  and  Kensington  Vestrij,  27  Ch.  D. 
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at  p.  410).     There  is,  however,  more  difficulty  in  establishing 
a  precatory  trust,  where  the  gift  to  the  alleged  trustee  is  coupled 
with  words  of  limitation,  or  words  such  as  "  absolutely,"  "  for 
his  own  use  and  benefit,"  and  the  like ;  although  neither  the 
presence  nor  the  absence  of  such  words  is  by  itself  conclusive, 
but  the  whole  wiU  must  be  considered.     And  it  has  been  said 
that  "  absolute  "  may  mean  either  unlimited  in  point  of  estate, 
or  unfettered  in  respect  of   condition    or,  trust j  {Meredith  v. 
Seneage,  1   Sim.  542).      But  the  present   disposition   of   the 
Courts  is  certainly  to  refuse  to  cut  down  a  clear  absolute  gift 
by  reason  of  the  addition  of  precatory  words,  and  is  rather  to 
regard  such  words  as  mere  expressions  of  the  testator's  wishes 
and  belief  as  distinguished  from  a  direction  amounting  to  an 
obligation.    It  would  not  be  a  very  strained  inference  to  regard  all 
such  expressions  as  stating  the  motive  that  induced  the  absolute 
gift,  rather  than  as  a  fetter  imposed  upon  it.     "  In  hearing  case 
after  case  cited,  I  could  not  help  feeling  that  the  officious  kind- 
ness of  the  Court  of  Chancery  in  interposing  trusts,  where  in 
many  cases  the  father  of  the  family  never  meant  to  create  trusts, 
must  have  been  a  very  cruel  kindness  indeed"  {jper  James,  L.  J., 
in  Lambe  v.  Eames,  6  Ch.  597 ;    and  see  Re  Hutchinson  and 
Tenant,  8  Ch.  D.  540;  Re  Biggies,  39  Ch.  D.  253;  ReDoicning, 
60  L.  T.  140 ;  Mussoorie  Bank  v.  Raynor,  7  App.  Ca.  321).     In 
all  these  cases  the  Court  refused  to  hold  that  a  precatory  trust 
was  created.     And  the  following  are  some  of  the  cases  to  the 
same  effect:— TFcS6  v.  Wools,  2  Sim.  N.  S.  267 ;  Thorp  v.  Otcen, 
2  Ha.  607  ;   Winch  v.  Brutton,  14  Sim.  379 ;  Mackett  v.  Mackett, 
14  Eq.  49 ;  Reid  v.  Atkinson,  5  I,  E.  Eq.  162,  373  ;  Re  Byrne, 
29  L.  E.  Ir.  250  ;  Re  Adams  and  Kensington  Vestry,  27  Ch.  D. 
394. 
Trust  created.      On  the  other  hand,  in  Bernard  v.  Minshull  {John.  276),  a 
testatrix  gave  her  husband  13,000^.  absolutely,  but  requested 
him,  after  reserving  for  his  own  absolute  use  and  benefit  2,000^., 
part  of  that  sum,  and  applying  all  the  interest  to  his  own  sole 
use  and  benefit  during  his  Hfe,  to  make  such  a  disposition  of  the 
remainder  as  would  effect  her  wishes  often  expressed  to  him. 
Under  this  gift,  the  husband  could  not  take  more  than  2,000^. 
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for  his  own  use :  but  it  is  to  be  observed  tbat  "  absolutely  "  is 
contrasted  with  "  his  own  absolute  use  and  benefit ;"  (and  see 
Irvine  y.  Sullivan,  8  Eq.  673). 

In  GuUij  V.  Cregoe  (24  B.  185),  there  was  a  gift  of  residue  to 
the  testator's  wife  for  life, /or  her  own  sole  use  and  benefit  for  ever, 
the  testator  feeling  assured  and  having  every  confidence  that' 
she  would  dispose  of  the  same  equitably  amongst  her  two 
daughters  and  their  children.  It  was  held  that  she  took  a  life 
interest  only,  with  a  power  of  appointment.  And  a  similar 
decision  was  arrived  at  in  Wace  v.  Mallard  (21  L.  J.  Ch.  355 ; 
16  Jur.  492),  where  the  gift  was  to  the  testator's  wife,  her  heirs, 
executors,  administrators,  and  assigns,  to  and  for  her  sole  use  and 
benefit,  in  full  confidence  that  she  would  in  every  respect  appro- 
priately apply  the  same  for  the  benefit  of  their  children.  These 
cases  were  followed  by  V.-C.  Hall  in  Curnick  v.  Tucker  (17  Eq. 
320),  where  a  testator  appointed  his  wife  sole  executrix,  and 
gave  her  all  his  property  for  her  sole  use  and  benefit,  in  the  full 
confidence  that  she  would  dispose  of  it  among  their  children ; 
(and  see  Sart  v.  Tribe,  18  B.  215;  ShoveltonY.  Shovelton,  32  B. 
143 ;  Palmer  v.  Simmonds,  2  Drew.  221  ;  Green  v.  Marsden,  1 
Drew.  646 ;  Le  Marchant  v.  Le  Marchant,  18  Eq.  414 ;  Ford- 
ham  V.  Speight,  23  W.  E.  782 ;  Corbet  v.  Corbet,  7  I.  E.  Eq. 
456). 

11.  If  there  be  no  words  indicative  of  an  intention  to  give  an  What  is  sufa- 
absolute  beneficial  ownership,  it  is  less  difficult  to  establish  a  of  intention. 
precatory  trust.  Whenever  a  person  gives  property,  and  points 
out  the  object,  the  property,  and  the  way  in  which  it  shall  go, 
that  does  create  a  trust,  unless  he  shows  clearly  that  his  desire 
is  to  be  controlled  by  the  party,  and  that  he  shall  have  an  option 
to  defeat  it  {Malim  v.  Keighley,  2  Ves.  jun.  333). 

The  question  always  is,  whether  the  wish  or  desire  or  recom- 
mendation that  is  expressed  by  the  testator  is  meant  to  govern 
the  conduct  of  the  party  to  whom  it  is  addressed,  or  whether  it 
is  merely  an  indication  of  that  which  he  thinks  would  be  a 
reasonable  exercise  of  the  discretion  of  the  party,  leaving  it, 
however,  to  the  party  to  exercise  his  own  discretion  ( Williams  v. 
Williams,  1  Sim.  N.  S.  358,  368). 

F.  II 
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Haying  regard  to  the  principles  laid  down  hj  the  Court  of 
Appeal,  as  before  stated  {ante,  p.  479),  it  is  submitted  that  no 
great  reliance  can  be  placed  on  the  use  of  any  particular  words 
standing  alone.  A  long  list  of  cases  will  be  found  in  Lewia  on 
Trusts,  9th  ed.,  137,  where  such  words  as  "desire,"  "will," 
"request,"  &c.,  have  been  held  sufficient. 

12.  One  of  the  requisites  stated  in  the  rule  in  s.  8  was  that 
the  subject-matter  must  be  eertaia.  If,  therefore,  there  be  a 
gift  by  will,  followed  by  apt  precatory  words,  desiring  that  the 
donee  will  "  leave  the  bulk  "  of  the  property  given  to  persons 
named,  no  valid  precatory  trust  wUl  be  created  {Palmer  v. 
Simmonds,  2  Drew.  221) .  So,  a  request  that  the  legatee  will 
give  and  bequeath  "what  should  be  remainiug,"  or  "what  shall 
be  left,"  to  such  members  of  her  own  and  his  family  as  the 
legatee  should  think  proper,  is  too  iudefinite  {Ch~een  v.  Marsden, 

1  Drew.  646) .  So,  a  gift  to  the  testator's  widow  "  feeling  con- 
fident that  she  will  act  justly  to  our  children  in  dividing  the 
same  when  no  longer  required  by  her"  {Mussoorie  Bank  v. 
Raynor,  7  Ap.  Ca.  321 ;  and  see  Cole  v.  Sawes,  4  Oh.  D.  238 ; 
Stead  V.  Mellor,  5  Oh.  D.  225 ;  Parnall  v.  Parnall,  9  Oh.  D.  96; 
Creagh  v.  MurpMj,  7  I.  E.  Eq.  182 ;  Re  Jenkins,  23  L.  E.  Ir. 
162 ;   Wynne  v.  Hawkins,  1  Bro.  0.  0.  179 ;  Lechmere  v.  Lavie, 

2  M.  &  K.  197). 

But  if  the  terms  of  the  will,  taken  as  a  whole,  show  that  the 
request  extends  to  all  the  property  given  by  the  wiU,  a  valid 
trust  will  be  created  [Horwood  v.  West,  1  S.  &  S.  387). 

But  a  request  that  the  donee  of  a  Ufa  interest  will  leave 
"  what  money  or  property  she  might  have  saved  from  the  yearly 
income  thereinbefore  given  to  her,"  is  too  indefinite  to  create  a 
trust  {Cowman  v.  Harrison,  10  Ha.  234;  and  see  8ale  v.  Moore, 
1  Sim.  634;  Bardswelly.  Bardswell,  9  Sim.  319). 

It  seems,  however,  that  a  valid  precatory  trust  may  in  some 
instances  be  created,  although  the  amount  of  interest  to  be  given 
to  the  objects  is  left  undefined.  In  Crockett  v.  Crockett  (2  Ph. 
553),  there  was  a  gift  to  A.  to  be  disposed  of  for  the  benefit  of 
herself  and  her  children,  and  it  was  held  that  the  children  had 
some  interest,  but  it  was  not  declared  what  that  iaterest  was ; 
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(and  see  Woods  v.  Woods,  1  M.  &  Or.  401 ;  Godfrey  v.  God/re;/, 
11  W.  R.  554;  Constable  v.  Bull,  3  De  G.  &  Sm.  411). 

But  in  Lambe  v.  Uames  (6  Ch.  597),  where  the  words  were 
similar  to  those  in  Crockett  v.  Crockett,  the  Lords  Justices 
thought  that  there  was  no  sufficient  trust  declared,  but  that  if 
there  was  it  had  been  fairly  executed. 

But  a  trust  for  the  support  and  maintenance  of  an  adult  or  Trust  for 
infant  is  not  too   indefinite.      "  Whatever  difficulties    might  ™^^°  enance. 
originally  have  been  supposed  to  exist  in  the  way  of  a  Court  of 
Equity  enforcing  a  trust,  the  extent  of  which  was  unascertained, 
the  cases  appear  clearly  to  decide  that  a  Court  of  Equity  can 
measure  the  extent  of  interest  which  an  adult,  as  well  as  an 
infant,  takes  under  a  trust  for  his  support,  maintenance,  ad- 
vancement, provision,  or  other  like  indefinite  expression,  applic- 
able to  a  fund  larger  confessedly  than  the  person  entitled  to  the 
support,  maintenance,  or  advancement   can  claim,   and  some 
interest  in  which  is  given  to  another  person "  (Thorp  v.  Oiven, 
2  Ha.  610,  and  cases  there  cited  by  V.-O.  Wigram).     And  a 
gift  of  income  to  a  father  upon  trust  to  apply  all  or  so  much  as 
he  should  think  fit  thereof  for  the  benefit,  maintenance,  and 
education  of  his  son  authorizes  the  father  to  apply  the  whole, 
whatever  his  fi.nancial  position  may  be  [Malcomson  v.  Malcomson, 
17  L.  E.  Ir.  69).     The  person  bound  by  such  trust  is  regarded 
in  the  same  light  as  the  committee  of  a  lunatic,  or  the  guardian 
of  an  infant,  i.  e.,  he  has  a  duty  imposed  on  him,  but  so  long  as 
he  discharges  that  duty  he  is  entitled  to  the  surplus  for  his  own 
benefit ;  and  the  Court  requires  from  him  no  account  retrospec- 
tively of  the  application  of  the  fund,  and  allows  him  prospec- 
tively to  propose  any  reasonable  arrangement  how  the  object  of 
the  trust  may  be  accomplished,  or  will  order  payment  to  him  on 
his  undertaking  to  maintain  the  children  properly,  with  liberty 
for  the  children  to  apply  (Lewin,  9th  ed.,  145 ;  and  see  Be 
Mans,  26  Ch.  D.  58). 

13.  Another  of  the  requisites  mentioned  in  the  rule  stated  in  Uncertainty 
s.  8,  was  that  the   objects  must  be  certain.     It  will  be  seen 
how  a  power  to  appoint  among  the  "  family  "  of  any  person  is 
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exercisealDle  {post,  p.  505).  But  it  seems  that  a  gift  to  a  man, 
"hoping  that  he  will  continue  them  in  the  family,"  is  too 
indefinite  in  point  of  object  {Harland  v.  Trigg,  1  Bro.  0.  0. 
142;   Williams  v.  Williams,  1  Sim.  N.  S.  358). 

In  Lambe  v.  Eames  (6  Ch.  597),  L.  J.  James  seemed  to  think 
that  a  gift  to  be  at  the  disposal  of  a  person  "  for  the  benefit  of 
herself  and  her  family,"  was  too  indefinite  for  the  Court  to 
execute  as  a  trust.  He  said  that  it  was  impossible  to  put  any 
restriction  on  the  meaning  of  the  word,  or  to  exclude  any  person 
who  in  ordinary  parlance  would  be  considered  within  the 
meaning ;  (but  see  Wright  v.  Atkyns,  19  Yes.  299  ;  and  as  to 
the  word  "relations,"  see  Reeves  v.  Baker,  18  B.  372;  and^osif, 
p.  504). 

But  although  vagueness  in  the  object  will  furnish  reasons  for 
holding  that  no  trust  was  intended,  yet  this  may  be  counter- 
vailed by  other  considerations,  which  show  that  a  trust  was 
intended,  while  at  the  same  time  such  trust  is  not  sufficiently 
certain  and  definite  to  be  valid  and  effectual.  It  is  not  neces- 
sary, in  order  to  exclude  the  legatee  from  a  beneficial  interest, 
that  there  should  be  a  valid  or  effectual  trust:  it  is  only 
necessary  that  it  should  clearly  appear  that  a  trust  was 
intended  {Briggs  v.  Penny,  3  Mac.  &  Gr.  546).  In  that  case 
the  testatrix,  after  giving  a  legacy  of  3,000/.  to  A.,  and  3,000/. 
in  addition  for  the  trouble  she  would  have  in  acting  as  executrix, 
gave  the  residue  of  her  estate  to  A.,  "  well  knowing  that  she 
will  make  a  good  use  of  it  and  dispose  of  it  in  a  manner  in 
accordance  with  my  views  and  wishes."  It  was  held  that  a 
trust  was  created,  and  therefore  that  A.  could  not  take  bene- 
ficially. There  is  no  real  substantial  difference  between  such  a 
case  and  the  case  of  a  testator  who  gives  all  his  property  to  A. 
on  trust,  but  never  declares  that  trust.  In  the  latter  case,  there 
is  the  fact  that  a  trust  nominatim  exists  or  was  intended,  but  the 
objects  are  unknown;  in  the  former,  that  views  and  wishes 
exist,  and  the  bequest  is  made  in  confidence  that  they  will  be 
accomplished,  but  the  objects  are  unknown.  In  both  cases  the 
legatee  or  devisee  takes  as  a  trustee  for  the  next  of  kin  or  heir- 
at-law,  unless  the  property  can  pass  by  a  residuary  gift  (see 
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Bernard  v.  MinshuU,  John.   276;  Springett  v.  Jeningn,  6  Ch. 
333). 

In  Bi'iggs  v.  Peiiny,  it  is  to  be  observed  that,  first,  absolute 
legacies  were  given  to  A.,  and  that  then  the  residue  was  also 
given  to  her  :  the  Court,  therefore,  more  readily  concluded  she 
was  a  trustee.  In  Irvine  v.  8uUivan  (8  Bq.  673),  the  testator 
devised  his  estate  to  three  trustees  on  trust  to  sell,  and  directed 
them  to  hand  over  the  net  residue  to  D.,  and  he  gave  and 
bequeathed  the  same  to  D.  absolutely,  "trusting  that  she  will 
carry  out  my  wishes  with  regard  to  the  same,  with  which  she  is 
fully  acquainted."  Y.-C.  James  held  that  D.  took  beneficially, 
subject  to  the  performance  of  the  wishes  communicated  to  her 
by  the  testator  and  set  out  in  the  biU  ;  (and  see  Wood  v.  Cox,  2 
M.  &  Cr.  684 ;  Reid  v.  Atkinson,  5  I.  E.  Eq.  373.  And  as  to 
secret  trusts,  see  MacCormick  v.  Grogan,  L.  R.  4  H.  L.  82 ; 
Norris  v.  Frazer,  15  Eq.  318). 
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1.  In  considering  what  persons  are  the  ohjects  of  particular 
powers,  it  must  be  rememhered  that  the  donee  of  a  limited 
power  has  no  more  dominion  over  the  subject  of  the  power  than 
is  given  him  by  the  terms  of  the  power,  and  that  the  instrument 
creating  the  power  is  the  only  admissible  evidence  of  the  inten- 
tion of  the  author  of  the  power.  The  class  cannot  be  made  to 
contain  objects  other  than  those  specified,  because  it  is  just  or 
expedient,  or  because  the  author  of  the  power  would  presumably 
have  wished  it,  if  the  question  had  been  laid  before  him ;  nor 
does  the  fact  that  the  same  person  is  both  author  and  donee  of 
the  power  make  any  difference. 

If  the  power  be  one  of  distribution  merely,  the  objects  thereof 
are  determined  by  the  same  rules  of  construction  as  apply  to 
gifts  in  similar  terms,  but  without  any  power  annexed.  But  if 
the  power  authorizes  selection,  the  donee  may  in  some  cases 
appoint  to  persons  other  than  those  who  would  be  entitled  under 
a  simple  gift  to  the  same  persons  (see  post,  s.  7).  It  has  not 
yet  been  determiaed  whether  Lord  Selborne's  Act  (37  &  38 
Yict.  0.  37),  by  which  all  powers  are,  in  the  absence  of  expres- 
sion to  the  contrary,  made  to  authorize  selection,  has  any  effect 
on  this  question. 
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2.  The  words  ''child,"  "son,"  ''issue,"  and  all  similar  "OHid"and 

.„/..!..  n  M  1  otlier  similar 

terms,  mean  prima  facie  legitimate  child,  son,  or  words  mean 
issue  (  Wilkinson  v.  Adam,  1  V.  &  B.  422).  oMd™&o? 

The  same  rule  applies  to  "  next  of  kin  "  {Re  Standley,  5  Eq. 
303). 

No  other  meaning  can  be  given  to  the  words  in  a  will  by  any- 
conjectural  application  of  other  words  found  in  the  will  and 
supposed  to  show  the  testator's  intention :  there  must  be  clear 
evidence  of  that  intention  in  the  will  itself  to  establish  another 
application  of  the  word.  But  there  may  be  a  gift  to  living 
illegitimate  children  as  a  class,  if  the  words  used  by  the  testator 
show  clearly  that  such  children  were  intended  to  be  the  objects 
of  his  bounty :  j^i'^id  facie  the  word  "  children  "  is  to  be  read  as 
if  the  word  "  legitimate  "  had  been  expressly  inserted  before  it, 
but  the  testator  may  make  his  own  dictionary,  and  may  define 
children  as  including  children  who  are  illegitimate  [ILill  v.  Crook, 
L.  E.  6  H.  L.  265 ;  Re  Haseldine,  31  Oh.  D.  611,  where  the 
will  and  codicil  were  for  this  purpose  read  as  one  instrument, 
notwithstanding  the  doubt  expressed  in  Re  Clark,  14  Oh.  D.  422). 

In  Dorin  v.  Dorin  (L.  E.  7  H.  L.  568),  a  man  who  had  two 
illegitimate  children  by  a  woman,  married  her,  and  the  day  after 
his  marriage  made  a  will  in  which,  after  a  life  interest  to  her, 
he  said,  "  I  leave  her  at  liberty  to  direct  the  disposal  of  the 
property  amongst  our  children  by  will  at  her  death  in  such 
manner  as  she  shall  think  fit,  and  should  she  make  no  will  I 
desire  that  the  property  existing  at  her  death  shall  be  divided, 
as  far  as  it  may  be  practicable  to  do  so,  equally  between  my 
children  by  her."  He  had  no  child  born  after  the  will,  but  he 
lived  for  some  time  afterwards  and  always  treated  the  two 
illegitimate  children  as  his  own  children.  It  was  held  by  the 
House  of  Lords,  reversing  Malins,  V.-C,  that  these  children 
could  not  take  ;  (and  see  Re  Ayles,  1  Ch.  D.  282).  But  a  gift 
to  an  illegitimate  child  en  ventre  sa  mire  at  the  date  of  the  will, 
and  bom  after  the  testator's  death,  is  not  contrary  to  public 
policy  {Crook  v.  Hill,  3  Oh.  D.  773).  Such  a  child  can  take 
under  a  gift  to  children  if  it  sufficiently  appear  that  the  children 
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intended  are  iUegitimate  children  {ibid.;  Dover  v.  Alexander,  2 
Ha.  282).  But  an  illegitimate  cLild,  neither  en  ventre,  nor  born 
until  after  the  testator's  death,  cannot  take.  Such  a  gift  is  said 
to  be  the  same  as  a  deed  on  an  immoral  condition  (3  Ch.  D.  773). 

An  illegitimate  child  en  ventre  can  be  accurately  described  by 
reference  to  its  mother  [Evans  v.  Massey,  8  Pri.  22 ;  Gordon  v. 
Gordon,  1  Mer.  142) ;  but  cannot  be  described  by  reference  to 
its  father,  as  the  fact  of  the  paternity  would  involve  an  inquiry 
which  the  law  will  not  allow  (see  Earle  v.  Wilson,  17  Yes.  528). 
The  reputation  of  paternity  is  a  proper  subject  of  inquiry ;  the 
fact  of  paternity  is  not  [Re  Bolton,  31  Oh.  D.  642). 

It  is,  however,  proper  to  consider  the  circumstances  existing 
at  the  date  of  the  will ;  and  if  there  is  no  possibility  of  legitimate 
children  existing  or  coming  into  existence  to  satisfy  the  terms  of 
the  gift,  illegitimate  children  who  have  acquired  the  reputation 
of  children  may  take  {Re  Hastie,  35  Ch.  D.  728 ;  Re  Sorner,  37 
Ch.  D.  695  ;  Theobald  on  Wills,  215  et  seq.). 

Although  in  cases  of  intestacy  the  children  must  be  legitimate 
according  to  the  law  of  England  {Doe  v.  Vardill,  7  CI.  &  F. 
895),  it  has  been  held  that  a  devise  to  "children"  includes  a 
child  legitimate  according  to  its  domicil,  although  not  so  accord- 
ing to  the  law  of  England  {Re  Gray,  (1892)  3  Ch.  88).  When 
the  subject-matter  is  personal  estate,  it  is  sufficient  if  they  are 
legitimate  by  the  law  of  their  domicil  {Re  Goodman,  17  Ch.  D. 
266).  And  such  legitimation  may  take  place  by  the  subsequent 
marriage  of  their  putative  father  and  mother,  if  the  law  of  the 
domicil  allows  it  {Re  Andros,  24  Ch.  D.  637) :  provided  that  the 
father  was  domiciled  in  a  country  whose  laws  allowed  such 
legitimation,  both  at  the  time  of  the  marriage  which  gave  the 
status  of  legitimacy,  and  at  the  time  of  the  birth  on  which  it 
took  from  its  putative  father  the  potentiality  of  being  legitimated 
{Re  Grove,  40  Ch.  D.  216). 
Date  at  which      In  order  to  enable  illegitimate  children  to  take  by  repute, 

reDute  must         ,  . 

ha've  been        they  must  have  acquired  the  reputation  of  being  the  orEsprmg 

acquire  .         ^£  their  parent  before  the  instrument  containing  the  power  takes 

effect ;  for  by  the  policy  of  the  law,  the  paternity  of  illegitimate 

children  cannot  be  inquired  into  :  a  gift  by  wiU  by  a  testator  or 
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testatrix  to  one  of  his  or  her  children  by  a  particular  person  is 
good,  if  the  child  has  acquired  the  reputation  of  being  such  child 
as  described  in  the  will  before  the  death  of  the  testator  or 
testatrix  {Re  Goodwin,  17  Eq.  345 ;  Occleston  v.  FulMove,  9  Ch. 
147).  And  in  the  same  way,  a  power  created  by  will  to  appoint 
among  children  may  be  exercised  in  favour  of  illegitimate 
children  who  have  acquired  the  reputation  of  being  children  at 
the  testator's  death  {Meiham  v.  Biike  of  Devonshire,  1  P.  W.  529). 
But  there  cannot  be  a  valid  gift  to  a  future  illegitimate  child 
denoted  only  by  reference  to  paternity :  "a  man  cannot  provide 
for  the  illegitimate  children  of  himself  or  of  another  man  by 
any  reference  that  involves  an  inquiry  as  to  their  paternity. 
The  law  allows  no  criterion  of  paternity  but  marriage"  {Be 
Bolton,  31  Ch.  D.  542,  553). 

A  provision  by  deed  for  the  future  issue  of  an  illicit  inter- 
course is  bad,  for  it  can  only  take  effect  as  a  gift  on  condition 
that  there  shall  be  unlawful  intercourse  resulting  in  the  birth 
of  offspring.  Accordingly,  inasmuch  as  a  deed  takes  effect  from 
its  execution,  in  order  that  children  may  take  tmder  a  limi- 
tation to  them  as  such,  they  must  be  legitimate,  or  they  must  at 
the  date  of  the  deed  have  acquired  the  reputation  of  being 
children  (Co.  Litt.  3  b).  And  it  would  appear  that  if  a  man 
settled  property  by  deed  on  himself  for .  life,  with  remainder  to 
such  of  the  children  as  he  might  at  his  death  be  reputed  to  have 
by  A.,  as  he  should  by  will  appoint,  and  in  default  to  B.,  the 
power  of  appointment  as  to  after-born  children  would  be  bad, 
even  though  the  deed  might  contain  a  general  power  of  revo- 
cation, and  might  have  remained  in  the  testator's  custody  without 
communication  to  any  one  till  the  time  of  his  death  {jjer  Lord 
Selborne,  9  Ch.  156;  and  see  BlodtceUr.  Edwards,  Cro.  EHz.  509). 

In  Thompson  v.  Thomas  (27  L.  E.  Ir.  457),  A.  (an  unmarried 
woman)  assigned  by  deed  to  B.  (her  reputed  husband)  and  0. 
a  policy  on  her  Kfe  in  trust  for  X.  and  Y.,  being  the  two  children 
then  living  of  A.,  and  all  and  every  her  other  children  living  at 
her  death.  A  third  child  was  born  after  the  date  of  the  deed, 
and  the  trust  in  her  favour  was  held  void  as  contrary  to  public 
policy. 
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A  devise  or  bequest  to  the  cMldren  of  A.,  or  of  the  testator, 
means  prima  facie  children  in  existence  at  the  testator's  death, 
provided  that  there  are  any  such  in  existence  {Mann  v.  Thompson, 
Kay,  638).  A  devise  or  bequest  in  remainder  to  children  as  a 
class  vests  in  all  the  children  in  existence  at  the  death  of  the 
testator,  but  so  as  to  open  and  let  in  children  subsequently  comiag 
into  existence  before  the  period  of  distribution  {Browne  v. 
Sammond,  Johns.  212,  n.).  Both  these  rules  extend  to  grand- 
children, issue,  brothers,  nephews,  cousins  {Lee  v.  Lee,  1  Dr.  & 
Sm.  85;  Baldwin  v.  Rogers,  3  D.  M.  &  G.  649). 

By  analogy  to  these  rules : 

"  Children"  A  power  Created  by  will  to  appoint  among  the 

are  Hviiig  at  cliildren  of  A.  is  prima  facie  limited  to  tlie  children 

death.  in  existence  at  the  testator's  death,  if  there  are 

any  such.  A  similar  power,  subject  to  a  life 
interest  in  B.,  can  be  exercised  only  in  favour  of 
children  existing  in  the  lifetime  of  B.  [Paul  v. 
Compton,  8  Ves.  375  ;  Harvey  v.  Btracey^  1  Dr.  73). 

But  it  will  be  otherwise  if  there  is  clear  evidence  of  iatention 

that  all  children  are  to  be  included ;  the  general  rule  always 

yields  to  the  particular  intention  clearly  expressed,  and  if  there 

were  no   children  of  A.  living  at  the  death  of    the  testator, 

all  his  children  whenever  born  would  be  objects  of  the  power ; 

(cf.  Harris  v.  Lloyd,  T.  &  E.  310 ;  and  see  Hawkins  on  WOls, 

pp.  68—71 ;  Theobald,  229). 

Children  As  a  gift  by  wHl  to  children  living  at  the  death  or  bom 

^mmntre'sa      within  the  lifetime  of  the  testator  includes  a  child  en  ventre  sa 

mire.  ^^,.g  ^t  the  testator's  death  {Trowel-  v.  Butts,  1  S.  &  S.  181 ; 

Boe  V.  Clarke,  2  H.  Bl.  399),  so  a  power  to  appoint  to  children 

similarly  described  may  be  exercised  in  favour  of  a  child  en 

ventre  sa  mere  (Sug.  Pow.  673).     The  theory  is  that  the  child  is 

actually  born  at  the  period  of    distribution;  if,  therefore,  it 

would  have  been  illegitimate,  if  then  actually  born,  it  cannot 

take  {Be  Corlass,  1  Ch.  D.  460).     And  it  has  been  held  that  a 


OBJECTS  OP  PARTICULAR  POWERS.  491 

child  en  ventre  is  so  muoli  an  object  of  a  non-exclusive  power 
that  his  exclusion  invalidated  an  appointment,  before  Lord 
Selborne's  Act,  which  gave  him  nothing  (DonogJme  v.  Broohe,  9 
I.  E.  Eq.  489). 

A  power  created  by  will  to  appoint  among  children  without 
more  would  allow  appoiatments  to  be  made  to  the  children  of 
any  marriage  {Bitrrell  v.  Crutchley,  15  Ves.  644;  Butcher  v. 
Butcher,  1  V.  &  B.  79,  91) ;  but  a  contrary  intention  may  appear, 
as  in  Newman  v.  Plercey,  4  Ch.  D.  41.  And  the  execution  of 
a  non-exclusive  power  in  favour  of  the  children  of  a  first  mar- 
riage, is  not  void  upon  the  face  of  it ;  for  the  appointor  may  not 
marry  again,  or,  if  he  do,  may  not  have  children  (Qreen  v.  Green, 
2  J.  &L.  541). 

Marriage  settlements  are  usually  so  framed  as  to  admit  of  no 
doubt  that  the  children  of  the  particular  marriage  only  are 
intended;  and  in  Dafforne  v.  Goodman  (2  Yern.  362),  where  a 
term  of  years  belongiag  to  the  husband  was  assigned  in  trust 
for  the  husband  for  life,  with  remainder  in  trust  for  the  children 
of  the  body  of  the  wife,  it  was  held  that  her  children  by  him 
must  be  intended. 

According  to  the  rule  in  Wild's  case  (6  Eep.  16b),  a  devise  of 
real  estate  to  A.  and  his  children  gives  an  estate  tail  to  A.  if  he 
has  no  child,  or  only  a  child  en  ventre  {Roper  v.  Roper,  L.  E..  3 
C.  P.  32),  at  the  time  of  the  devise ;  and  the  addition  of  a  power 
of  appointment  among  the  children  does  not  exclude  the  rule 
{Clifford  V.  Koe,  5  App.  Ca.  447).  The  rule  does  not  apply  to 
personal  estate  {Audsley  v.  Horn,  1  D.  F.  &  J.  226). 

A  gift  to  several  persons  nominatim  without  more  is  a  gift  in  Wife  and 
joint  tenancy,  and  a  gift  to  one  on  trust  for  himself  and  others 
bears  the  same  construction :  but  there  may  be  circumstances  or 
expressions  which  will  lead  to  a  different  conclusion.  The 
circumstance,  however,  that  the  donees  are  the  testator's  wife 
and  children  is  not  of  itself  sufficient  to  prevent  the  application 
of  the  ordinary  rule  {Newill  v.  Newill,  7  Oh.  253) .  If,  however, 
the  gift  be  to  A.  on  trust  for  himself  and  others  as  he  shall 
appoint,  it  seems  that  the  implication  will  be  against  a  joint 
tenancy  in  default  of  appointment,  and  also  against  presuming 
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Can  a  parent 
be  at  once 
donee  and 
object  of  the 
power  p 


A.  to  be  an  object  of  tbe  power.  In  Crockett  v.  Crockett  (2  Ph. 
653),  a  testator  directed  that  all  his  property  should  be  at  the 
disposal  of  his  wife  for  herself  and  her  children.  Lord  Ootten- 
ham  held  that  there  was  no  joint  tenancy,  and  seemed  to  incline 
to  the  opinion  that  a  life  estate  to  the  widow  with  a  power  of 
appointment  among  the  children  was  intended.  He  mentions 
an  anonymous  case  in  Dalison,  58,  in  which  a  man  devised  lands 
to  his  wife  to  dispose  and  employ  them  on  herself  or  on  his  or 
her  son  or  sons  at  her  will  and  pleasure.  It  was  held  by  C.  J. 
Dyer  and  JJ.  Weston  and  Walsh,  that  the  wife  took  a  fee  simple, 
but  that  it  was  conditional,  so  that  if  the  wife  should  alien  to  a 
stranger  it  would  be  a  forfeiture  {Lambe  v.  Eames,  6  Ch.  597 ; 
Sanbury  y.'Tyrell,  21  B.  322;  and  see  Bihhy  v.  Thompson,  32 

B.  646  ;  Sart  v.  Trihc,  1  D.  J.  &  S.  418 ;  Armstrong  v.  Arm- 
strong, 7  Eq.  518  ;  Ward^.  Grey,  29  L.  J.  Oh.  74 ;  Mill  v.  Mill, 
9  I.  E.  Eq.  104  ;  Re  Newsom,  1  L.  E.  Ir.  373). 

In  Re  Sinclaire  (2  I.  E.  Eq.  45),  a  testator  gave  all  his  real 
and  personal  estate  to  his  wife,  her  heirs,  executors,  and  adminis- 
trators in  trust  for  her  his  said  wife  and  the  children  of  their 
marriage,  in  such  shares  and  proportions  and  in  such  manner 
and  form  as  the  wife  should  by  deed  in  her  lifetime,  or  by  will 
or  codicil,  appoint.  The  wife  appointed  to  herself.  In  support 
of  that  appointment  it  was  contended  that  the  will  contained  a 
gift  to  the  wife  and  children  as  joint  tenants,  with  a  superadded 
power  to  the  wife  to  determine  the  quantity  of  the  estate  to 
herself  and  them  by  an  appointment  to  be  made  by  her.  The 
Landed  Estates  Court  held,  however,  that  the  true  construction 
was  a  gift  to  the  wife  for  life  and  to  the  children  as  she  should 
appoint.  The  judge  inclined  to  the  opinion  that  in  aU  cases 
where  a  parent  is  at  once  the  donee  and  an  object  of  a  power, 
such  power  could  not  be  validly  exercised  by  the  donee  in  favour 
of  herself,  leaving  only  a  nominal  portion  imappointed.  But  it  is 
submitted  that  the  real  question  in  each  case  is,  Has  the  testator 
expressed  his  intention  that  the  same  person  shaU  be  donee  and 
object  ?  If  the  intention  is  clearly  expressed,  there  is  no  reason 
why  the  donee  should  not  appoint  the  whole  to  himself,  if  the 
power  authorized  an  exclusive  appointment,  or  feU  withia  Lord 
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Selborne's  Act;    or  with  a  nominal   exception,  if  it  did  not 
authorize  such  an  appointment,  or  did  not  fall  within  the  Act. 

3.  Grandchildren  are  not  objects  of  a  power  of  appoint-  Grandohii- 
ment  among  children  [Smith  v.  Zo?y7  Camelford,  2  objects  of 

A7  •  rTiO\  power  to  ap- 

VeS.  ]Un.   698).  point  among 

children. 

If,  therefore,  A.  has  power  to  appoint  a  fund  among  his 
children,  to  whom  it  is  given  in  default  of  appointment,  and 
one  child  die,  A.  can  make  no  provision  out  of  the  fund  for 
that  child's  issue  :  he  cannot  appoint  to  the  child's  executors 
or  administrators  {MadcUson  v.  Andrew,  1  Ves.  sen.  57 ;  Re 
Susanni,  26  W.  E.  93) ;  and  any  appointment  previously  made 
by  will  would  lapse,  and  the  Wills  Act  would  afford  no  assist- 
ance {Gi'iffiths  V.  Gale,  12  Sim.  827).  He  can,  however,  allow  the 
fund,  or  (if  there  be  a  provision  for  hotchpot)  a  proportionate 
part  of  it,  to  devolve  as  in  default  of  appointment,  in  which  case, 
if  the  deceased  child's  share  was  vested  at  the  time  of  his  death, 
his  estate  would  benefit. 

Lord  Mansfield  says  that  "  children  "  may  in  some  cases  be 
extended  to  grandchildren  and  great  grandchildren  {JDuhe  of 
Devonshire  v.  Cavendish,  4  T.  E.  744,  n.) ;  but  the  principles  on 
which  the  dictum  was  founded  are  overruled  (Sug.  Pow.  667). 
And,  where  a  testator  gave  all  his  estate  to  his  wife  to  bring  up 
his  children,  and  when  they  came  of  age  "  to  settle  "  on  them 
what  she  should  deem  prudent,  it  was  held  that  the  wife 
could  not  appoint  any  interest  to  grandchildren  {Kcnnerley  v. 
KennerJey,  10  Ha.  160). 

But  grandchildren  have  been  held  to  be  objects  of  a  power  to  Children  and 
appoint  among  children  and  their  heirs,  where  it  was  clear  that 
"  heirs  "  was  not  a  word  of  limitation.  In  Fowler  v.  Cohn  (21 
B.  360),  there  was  a  devise  to  A.  for  life,  and  after  his  death  to 
"  such  of  his  children  and  their,  his,  or  her  heirs  for  such  estates, 
&c."  as  A.  should  appoint,  and  in  default  of  appointment,  to  the 
children  of  A.  and  the  several  and  respective  heirs  of  the  body 
of  all  and  every  such  children.  The  Master  of  the  EoUs  con- 
sidered that  the  word  "  heirs  "  was  designatio  personarum,  and 
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not  a  limitation  of  the  estate.  He  thouglit  that  "  heirs  "  must 
have  been  used  to  express  the  objects  of  the  power,  and  not  the 
interests  they  were  to  take ;  for  otherwise  it  would  be  contra- 
dictory to  give  a  power  of  appointing  for  such  estates,  and  at  the 
same  time  to  direct  that  such  appointment  should  be  only  in 
fee ;  and  he  thought  that  "  heirs  "  meant  "  issue." 

But  a  power  of  appointing  among  children  "  subject  to  such 
regulations  and  directions  with  regard  to  the  settling  of  the 
shares  for  their  separate  use,  and  with,  under,  and  subject  to 
such  powers,  provisoes,  conditions,  and  other  restrictions  and 
limitations  over  (such  limitations  over  being  for  the  benefit  of 
some  or  one  of  them),"  has  been  held  not  to  authorize  an 
appointment  to  grandchildren  {Hewitt  v.  Dacre,  2  Keen,  622). 
The  question  in  each  case  is.  Who  are  the  objects  pointed  out  by 
the  author  of  the  power?  and  accordingly,  where  a  testator 
uses  the  words  "children"  and  "grandchildren"  indiscrimi- 
nately, the  Court,  upon  a  slight  indication  of  intention,  extends 
the  word  beyond  its  strict  limits  [Hussey  v.  Dillon,  Amb.  602 ; 
S.  0.  sub  nom.  Hussey  v.  Berkeley,  2  Eden,  194). 
Nephews  And  a  power  to  appoint  among  nephews  and  nieces  does  not 

an  meces.  authorize  an  appointment  to  great-nephews  and  great-nieces 
{Falkner  v.  Sutler,  Ambl.  513;  Waring  v.  Lee,  8  B.  247). 
PrimA  facie  nephews  and  nieces  mean  children  of  brothers  and 
sisters,  iacluding  those  of  the  half-blood,  although  in  some  cases 
nephews  and  nieces  by  affinity  may  be  included ;  (see  Wells  v. 
Wells,  18  Eq.  504;  Sherratt  v.  Mount/ord,  8  Ch.  928;  Be 
Blower,  6  Oh.  351). 

Issue.  4,  The  term  "  issue  "  (whether  in  a  deed  or  in  a  will) 

prima  facie  means  descendants;  and  a  power  to 
appoint  among  issue  includes  all  issue,  however 
remote,  born  in  the  lifetime  of  the  donee  of  the 
power  {Hockley  Y.  Mawhey,  1  Ves.  jun.  143,  150; 
Donoghue  t.  Brooke,  9  I,  E,  Eq.  489 ;  Re  Howard, 
7  Ir.  Ch.  R.  344). 
This  generality  may,  however,  be  restrained  by  the  design 
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and  tenor  of  the  will ;  but  the  onus  prohandi  is  on  the  person 
desiring  to  restrict  the  generality  {Leigh  t.  Norhury,  13  Yes. 
344 ;  Be  Denis,  10  I.  E.  Eq.  81).  An  example  of  this  is  given 
by  the  rule  in  Sihley  v.  Perry  (7  Ves.  522),  yiz.  that  where  the 
"  parent "  of  "  issue  "  is  spoken  of,  the  word  "  issue  "  is  prima 
facie  restricted  to  mean  children  of  that  parent.  The  rule 
applies  equally  to  deeds  and  wills  {Pruen  v.  Osborne,  11  Sim. 
132;  and  see  Lees  v.  Lees,  5  I.  E.  Eq.  549). 

The  generality  of  the  term  may  also  be  restricted  by  subse-  Restricted  by 
quent  expressions  in  the  instrument  creating  the  power,  if  such  expresSons 
instrument  be  executory,  or  be  a  will.     In  Swift  v.  Swift  ("8  Sim.  ™  executory 

n       J  ./  ./     \  instrument 

1d8),  a  iund  was  settled  by  marriage  articles  (after  successive  or  will. 
life  estates  to  the  husband  and  wife)  on  the  issue  of  the 
marriage,  in  case  there  should  be  any  living  at  the  death  of  the 
husband  and  wife,  in  such  manner,  shares,  and  proportions  as 
the  husband  should  appoint,  and  for  want  of  such  appoiatment, 
to  such  issue,  share  and  share  alike  if  more  than  one,  and  if  but 
one,  then  the  whole  to  go  to  such  only  child;  and  iu  case  there 
should  not  be  any  issue  of  the  marriage  living  at  the  death  of  the 
survivor  of  the  husband  and  wife,  then  over.  The  Vice-Chan- 
cellor  thought  that  the  expression  "  and  if  but  one,"  the  whole 
to  go  to  such  only  child,  was  demonstrative  that  the  word 
"issue"  meant  children. 

In  that  case,  it  is  to  be  observed  that  the  articles  which 
created  the  power  were  executory;  (see,  too,  Edivards  v.  Edwards, 
12  B.  97;  Dalzell  v.  Welch,  2  Sim.  319,  where  the  power  was 
created  by  a  will). 

"  There  are  two  classes  of  oases  on  the  construction  of  the 
word  '  issue ' :  those  which  relate  to  settlements,  and  those 
which  relate  to  wills.  The  Court  has  often  laid  it  down  that 
marriage  articles  are  to  be  treated  only  as  a  memorandum  of 
instructions,  which  are  to  be  carried  out  in  such  a  way  as  to 
effect  the  intention  of  the  parties.  But  the  Court  never  deals 
in  that  way  with  an  executed  iustrument ;  it  always  takes  such 
an  instrument  as  it  finds  it.  With  regard  to  wills,  the  Court 
always  looks  at  the  intention  of  the  testator,  and  adopts  in 
practice,  if  not  iu  theory,  a  much  more  benignant  ride  of  con- 


496  A  CONCISE  TREATISE  ON  POWERS. 

struction "  {Re  Warren,  26  Ch.  D.  at  p.  217 ;  see,  however,  Ee 
Dixon,  4  I.  E.  Eq.  1,  where  the  Court  of  Appeal  appear  to  have 
thought  that  "  issue  "  in  a  marriage  settlement  has  a  different 
prima  facie  meaning  from  that  which  it  hears  in  other  instru- 
ments {sed  qu.)).  The  meaning  is  not  restricted  because  the 
gift  over  in  default  of  appointment  in  a  settlement  is  to  children 
{Bonoghue  v.  Broolte,  9  I.  E.  Eq.  489 ;  and  see  Re  Meade,  7  L.  E. 
Ir.  51 ;  Re  Denis,  10  I.  E.  Eq.  81). 

There  is  a  curious  case  of  Norman  v.  Norman  (Beat.  430),  in 
which  a  testator  gave  A.  (in  certain  events  which  happened) 
power  to  charge  real  estate  with  3,000^.  "  as  and  for  a  provision 
for  his  lawful  issue ; "  and  A.  by  deed  charged  the  estate  with 
the  sum  of  3,000/.  "  as  a  provision  for  his  lawful  issue."  L.  C 
Hart  regarded  the  case  as  one  of  portions,  to  be  dealt  with  on 
the  principles  peculiar  to  portions,  and  held  that  aU  the  children 
living  were  entitled;  that  the  eldest  son  (who  had  attained  twenty- 
one)  took  a  vested  interest  in  an  aliquot  portion  of  the  fund ; 
that  infants  did  not  take  a  transmissible  interest  before  they 
required  it,  but  that  their  shares  vested  only  as  each  from  time 
to  time  required  a  portion ;  and  that,  as  each  share  vested,  the 
remaining  fund  became  divisible  amongst  all  persons  then  in 
esse,  and  not  before  provided  for,  as  on  a  new  period  of  distri- 
bution. Lord  St.  Leonards  (Sug.  Pow.  675)  points  out  that  the 
decree  produced  inequality  amongst  the  issue,  and  might  exclude 
some  to  come  in  esse ;  and  says  that  it  was  an  attempt  to  make 
a  settlement  not  warranted  by  the  deed  executing  the  power. 
Secus,  in  But  if  the  power  is  contained  in  an  executed  instrument,  the 

iaabrument.  Court  will  not  readily  adopt  a  construction  that  wiU  cut  down 
the  word  "  issue  "  to  "  children."  In  Harrison  v.  Symons  (14 
"W.  E.  959),  a  settlement  contained  a  power  of  appointment  (in 
the  events  which  happened)  among  all  or  any  one  or  more  of 
the  brothers  and  sisters  of  A.  who  should  be  then  living  and  the 
issue  of  any  one  or  more  of  them  who  should  be  then  dead 
leaving  issue,  in  such  shares,  &c.  as  the  said  A.  should  by  deed 
or  will  appoint ;  and  the  trust  fund  was  limited  in  default  of 
such  appointment  on  trust  for  all  the  brothers  and  sisters  who 
should  be  then  living  of  A.  and  the  issue  of  any  of  her  brothers 
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and  sisters  who  should  be  then  dead,  the  issue  of  any  deceased 
brother  or  sister  to  take  only  such  share  as  such  brother  or 
sister  would  have  taken  in  case  he  or  she  had  been  then  living, 
and  the  children  of  each  deceased  brother  and  sister,  if  more 
than  one,  to  take  in  equal  shares  as  tenants  in  common.  Y.-O. 
"Wood  held  that  the  word  "  issue  "  was  not  to  be  restricted  to 
children. 

5.  It  is  a  question  of  construction,  to  be  decided  according  to  Children 
the  intention  expressed  in  each  case,  whether  a  clause  of  sub-  fM  parents, 
stitution  will  make  the  substituted  persons  objects  of  the  power, 
or  merely  entitle  them  to  the  benefit  of  the  gift  in  default  of 
appointment. 

In  Fox  V.  Grrec/g  (Sug.  Pow.  946),  a  testator  gave  his  wife 
power  to  appoint  among  certain  of  her  cousins  "  in  such  shares 
and  proportions,  manner,  and  form  "  as  she  should  direct,  and 
in  default  among  them  equally ;  and  he  provided  that  the 
children  of  such  of  his  cousins  as  were  then  dead  or  as  should 
die  in  his  wife's  lifetime  should  "  stand  in  the  place  of  their 
deceased  parent  or  parents,"  and  be  entitled  to  such  interest  as 
the  parents  would  have  taken  if  they  had  survived  the  wife. 
The  wife  appointed  in  such  a  manner  as  to  make  it  necessary  to 
decide  whether  the  power  was  a  non-exclusive  one  and  embraced 
the  cousins  living  at  the  wife's  death  and  the  children  of  such 
as  were  then  dead.  It  was  held  that  it  was ;  the  substituted 
children  were  held  to  be  objects  as  much  of  the  power  of 
appointment  as  of  the  gift  in  default. 

In  Neathericay  v.  Fry  (Kay,  172),  there  was  a  bequest  of 
residue  in  trust  after  the  death  of  the  testator's  wife,  to  be 
divided  amongst  all  his  children,  including  A.  if  then  living,  in 
such  manner  and  proportion  as  the  testator's  wife  should  by  will 
appoint,  provided  that  A.'s  share  should  not  be  less  than  that  of 
any  of  the  other  children ;  and  in  default  of  appointment,  to  be 
divided  among  all  the  testator's  children  living  at  his  wife's 
death,  including  A.  Moreover,  if  any  child  should  happen  to 
die  before  the  testator's  wife,  leaving  children,  such  children  to 
have  the  share  of  their  deceased  parent.  This  power  was  held 
not  to  include  the  children's  children  as  objects  :  their  interest 

F.  K  K 
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•was  confined  to  the  gift  in  default  of  appointment ;  (see  botk 
these  decisions  observed  on,  Sug.  Pow.  690). 

Power  to         6.  Under  a  power  of  appointing  portions  to  younger 
among  cHldren  as  a  class,   an  eldest  son,  whether  such 

younger  ,  .  . 

children.  Dj   Dirth   Or  Survivorship,   can  take  no  benefit : 

and  that  too,  although  an  appointment  has  been 
made  to  him  when  he  was  actually  a  younger 
son,  in  consideration  of  marriage  [Chddwick  v. 
Doleman,  2  Vern.  528). 

The  same  rule  applies  to  a  gift  in  default  of  appointment. 
"There  is  no  s6und  distinction  between  construing  that  tacit 
condition  of  the  continuance  of  the  capacity  of  a  younger  child 
in  the  execution  of  the  power  of  appointment,  and  in  default 
thereof"  {Lord  Teynham  v.  Wehh,  2  Yes.  sen.  at  p.  212). 

If  a  provision  is  made  for  the  eldest  son,  and  then  other 
benefits  are  given  to  the  younger  children,  the  intention  is 
taken  to  be  that  the  person  who  becomes  entitled  to  the  pro- 
vision intended  for  the  eldest  son  shall  not  take  any  part  of  the 
benefits  provided  for  the  younger  children,  although,  at  the 
time  when  such  interest  vested,  he  was  one  of  the  younger 
children ;  and  conversely,  it  is  held  that  a  younger  child  who 
becomes  the  eldest,  although  strictly  excluded  from  sharing  in 
the  benefits  provided  for  younger  children,  yet  if  he  does  not 
take  the  provision  made  for  the  eldest  son,  by  reason  of  its 
having  been  disposed  of  by  his  elder  brother  in  his  lifetime,  is 
not  treated  as  the  eldest  son,  so  as  to  be  excluded  from  taking 
his  share  with  the  younger  children  [Mattheivs  v.  Paul,  3  Sw. 
328 ;  CoUingwood  v.  Stanhope,  L.  E.  4  H.  L.  43). 

It  is  now  well-established  law,  that  where  the  bulk  of  an 
estate  is  settled  in  strict  settlement,  and  by  the  same  settlement 
portions  are  provided  for  younger  children,  no  child  taking  the 
bulk  of  the  estate  by  virtue  of  the  limitations  in  strict  settle- 
ment shall  take  any  benefit  from  the  portions :  and  this  is  so, 
whether  the  settlement  does  or  does  not  contain  an  express 
provision    to    exclude    him    from  a  share    in    such    portions 
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{Macouhrey  v.   Jones,  2   K.  &  J.   684;    Bavies  v.  Hugiienin, 
1  H.  &  M.  730). 

It  depends  on  the  intention  of  the  settlor  or  testator  in  each 
case ;  thus  the  fact  of  the  eldest  son  being  excluded  by  name 
would  be  material  ( Wood  v.  Wood,  4  Eq.  48)  ;  but  the  rule  is 
the  same  whether  the  property  be  real  or  personal  {Be  Bayley, 
6  Ch.  590). 

In  Chad?cic.k  v.  Boleman  (2  Vern.  528),  A.  was  tenant  for  life, 
with  remainder  to  trustees  to  raise  4,000/.  for  his  younger 
children  as  he  should  appoiut,  with  remainder  to  his  first  and 
other  sons  in  tail.  The  father  irrevocably  appointed  2,600/.  to 
B.  the  second  son.  The  eldest  son  died  six  years  after :  B.  there- 
upon became  eldest  son,  and  A.  made  another  appointment  of 
the  2,600/.  It  was  held  that  the  first  appointment  was  de- 
feasible, not  from  any  power  of  revoking  or  upon  the  words  of 
the  appointment,  but  from  the  capacity  of  the  person.  He  was 
a  person  capable  to  take  at  the  time  of  the  appointment  made, 
but  that  was  sub  mode,  and  upon  a  tacit  or  implied  condition 
that  he  should  not  afterwards  happen  to  become  the  eldest  son 
and  heir.  This  doctrine  of  a  tacit  condition  has  been  recog- 
nized in  Savage  v.  Can-oil  (1 B.  &  B.  265) ;  Lord  Teynham  v.  Wehh 
(2  Yes.  sen.  198) ;  Sail  v.  Hewer  (Ambl.  203) ;  Lady  Lincoln  v. 
Pelham  (10  Ves.  166)  ;  Boicles  v.  Botoles  (10  Ves.  177 ;  jser 
Sir  Thomas  Plumer,  3  Sw.  340  ;  Sug.  Pow.  619). 

The  power  must  be  to  appoiat  among,  or  the  gift  must  be  to  The  objects 
younger  children  as  a  class  and  not  persons  named:  a  younger  younger 
child  who  is  named  as  an  object  by  the  author  of  the  power  will  f^ass^  "^ 
take  under  an  appointment  to  him,  although  he  becomes  the 
eldest  son.     In  Jenny n  v.  Fellows  (Ca.  t.  Tal.  93),  a  power  was 
given  by  Act  of  Parliament  to  a  father  to  appoint  among  his 
younger  children  A.,  B.,  and  0.     A.  by  his  eldest  brother's 
death  became  entitled  to  the  provision  made  for  the  eldest  son ; 
but  a  subsequent  appointment  to  A.  was  held  good. 

The  rule  last  stated  must,  however,  be  taken  subject  to  these 
qualifications : 

In  order  to  exclude  an  eldest  son  from  being  QuaUfioation 

of  last  stated 
b;  K  2  rule. 
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an  object  of  a  power  to  appoint  portions  among 
younger  cliildren  as  a  class,  such  eldest  son  must 
take  the  estate  under  the  instrument  of  settle- 
ment ;  and  such  estate  must  be  settled,  whether 
by  marriage  settlement  or  other  instrument  or 
will,  by  some  person  standing  in  loco  parentis. 

The  eldest  The  term  "  eldest  sob  "  does  not  mean  firstborn  son,  but  tbe 

the  estate.  son  wbo  takes  the  family  estate  under  the  settlement  (Colling- 
wood  T.  Stanliope,  L.  E.  4  H.  L.  43).  "  Eldership  not  carrying 
the  estate  along  with  it  is  not  such  an  eldership  as  will  exclude  " 
{Buke  V.  Boidge,  2  Yes.  sen.  203  n. ;  Re  Theed,  3  K.  &  J.  375). 
In  JDomvile  v.  Wilmington  (26  Ch.  D.  382),  a  fund  was  settled 
by  deed  in  trust  for  A.  for  life,  and  after  her  death  for  all  her 
children,  except  an  eldest  or  only  son,  who  should  attain  twenty- 
one  or  marry.  The  settlement  was  not  made  by  a  person  in  loco 
parentis,  nor  did  it  contain  any  reference  to  the  family  estate : 
and  it  was  held  that  eldest  son  had  its  ordinary  signification, 
i.  e.,  firstborn,  as  in  the  case  of  a  limitation  {Meredith  v.  Treffry, 
12  Ch.  D.  170),  or  a  shifting  clause  {Wilhraham  v.  Scarisbrick, 
1  H.  L.  0.  167 ;  and  see  Bathurst  v.  Errington,  2  Ap.  Ca.  698). 
But  if  the  words  and  intention  are  clear,  a  younger  son 
becoming  an  eldest  son  will  be  excluded,  although  he  takes  no 
other  provision.  In  Livesey  v.  Livesey  (2  H.  L.  0.  419),  the 
testatrix  gave  the  eldest  son  of  E.  ten  guineas,  because  he  would 
have  a  handsome  provision  from  other  sources,  and  she  gave  one 
moiety  of  her  residuary  estate  on  trust  to  be  divided  among  the 
children  of  E.  then  or  thereafter  to  be  born,  except  her  eldest 
son,  or  such  of  her  sons  as  should  ly  the  death  of  his  brother  become 
an  eldest  son.  The  eldest  son  of  E.  was  in  fact  handsomely 
provided  for ;  he  died,  but  the  second  son,  who  thereupon 
became  the  eldest,  did  not  succeed  to  the  provision :  he  was 
nevertheless  excluded.  The  Court  thought  that  such  provision 
was  not  the  reason  for  the  exclusion;  for,  by  a  subsequent  clause 
in  the  will,  the  eldest  daughter  was  also  excluded,  and  the  clause 
of  exclusion  in  the  will  had  no  reference  to  the  fact  of  the 
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person  to  be  excluded  taking  other  property,  and  therefore  the 
period  of  vesting  was  alone  to  be  regarded.  If  the  Court  had 
thought  that  the  reason  for  the  exclusion  was  that  the  elder  son 
took  some  other  estate,  they  would  probably  have  come  to  a 
different  decision  {per  Y.-C.  Wood,  3  K.  &  J.  381). 

The  fact  that  the  estate  is  entirely  exhausted  by  providing 
the  portions  is  no  ground  for  giving  the  eldest  son  a  portion 
{ReidY.  Hoare,  26  Ch.  D.  363).  The  principle  that  an  elder 
child  unprovided  for  shall  be  deemed  a  younger,  meanS  an  elder 
child  unprovided  for  by  the  settlement  or  will  itself,  or  by  means 
which  were  in  the  contemplation  of  the  parties  making  the 
settlement  or  will  (Feacocke  v.  Fares,  2  Keen,  689). 

The  principle  of  Cliadwiek  v.  Doleman  does  not  apply  to  a  Eldest  son 
younger  son  succeeding  to  the  reversion  of  the  settled  estates,  Xder*the 
not  under  the  settlement,  but  by  descent  {Sing  v.  Leslie,  2  H.  &  settlement. 
M.  68).     The  principle  that  there  is  a  tacit  condition,  that  a 
younger  son,  becoming  entitled  to  property  limited  by  a  settle- 
ment, shall  be  treated  not  as  a  younger  but  as  an  eldest  son,  in 
respect  of  that  settlement,  applies  only  to  cases  where  he  takes 
under  such  settlement. 

It  may  be  that,  notwithstanding  that  the  words  in  the  settle- 
ment are  "  entitled  under  the  before-mentioned  limitations  to 
the  settled  estates,"  if  a  resettlement  is  made  which  simply 
reproduces  the  limitations  of  the  settlement  with  an  overriding 
joint  power  of  appointment  which  has  never  been  exercised,  a 
court  of  equity  would  regard  the  substance  of  the  transaction, 
and  hold  that,  as  the  original  settlement  was  left  in  the  result 
unaffected,  the  disentailing  deed  and  resettlement  might  be  dis- 
regarded {Re  Fitzgerald,  1891,  3  Ch.  at  p.  398 ;  Wyndham  v.  Fane, 
11  Ha.  287).  But  if  this  be  so,  it  does  not  apply  to  a  case  where 
the  eldest  son  has  joined  in  executing  the  joint  power  by  way 
of  mortgage,  and  has  taken  out  of  the  estate  a  sum  equal  to  the 
amount  that  as  younger  son  he  would  have  been  entitled  to  as 
a  portion  {ibid.).  In  the  cases  of  shifting  uses,  where  the  eldest 
son  becomes  entitled  to  another  estate,  the  whole  estate  must 
substantially  be  acquired  {Meyrick  v.  Laws,  9  Oh.  237).  But 
the  analogy  of  this  class  of  cases  must  not  be  pressed  too  far ; 
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Settlement 
must  be  made 
by  parent. 


Period  for 
ascertaining 
the  class  of 


for  it  must  he  rememtered  that  different  considerations  apply  to 
the  case  of  portions  for  younger  children  {CoUingwood\.  Stanhope, 
L.  E.  4  H.  L.  43). 

So,  where  under  a  power  in  a  marriage  settlement  uses  are 
revoked  and  new  uses  declared,  whereby  a  younger  child,  who 
has  since  become  an  eldest  son,  takes  through  the  mere  boimty 
of  the  donor  property  which,  but  for  such  revocation,  he  would 
have  taken  as  eldest  son  under  the  settlement,  he  does  not 
thereby  cease  to  be  entitled  to  the  portion  of  a  younger  child 
under  the  settlement  [Wandesforde  v.  Carricl;,  5  I.  E.  Eq.  486; 
and  see  Johnson  v.  Foulds,  5  Eq.  268). 

Not  only  must  the  eldest  son  take  the  estate  under  the  instru- 
ment of  settlement,  but  such  instrument  must  be  made  by  some 
person  standing  to  him  in  loco  parentis. 

In  Sandenian  v.  Mackenzie  (1  J.  &  H.  613),  by  a  marriage 
settlement  the  husband  covenanted  to  pay  10,000/.  for  the 
children  of  the  marriage ;  and  for  want  of  such  children,  for 
the  children  of  the  wife  by  a  former  marriage  (other  than  A. 
her  eldest  son) ,  as  the  husband  should  appoint ;  and  iu  default, 
for  aL.  who  should  attain  twenty-one  equally,  or  if  but  one,  then 
for  such  one  younger  child.  There  were  no  children  of  this 
marriage,  but  there  were  two  children  besides  A.  of  the  first 
marriage;  all  attaiaed  twenty-one.  A.  died,  but  it  was  held 
that  the  second  son,  who  thereupon  became  the  eldest  and 
succeeded  to  the  family  estates,  was  not  excluded  from  the 
benefits  of  the  settlement,  for  the  husband  stood  in  no  parental 
relation  to  him.  It  is  to  be  observed  that  the  eldest  son  was 
excluded  by  name  in  this  case ;  but  the  decision  was  not  founded 
on  that ;  (and  see  Hall  v.  Heiver,  Ambl.  203). 

In  Lord  Teynham  v.  Webb  (2  Ves.  sen.  198),  there  was  a 
power  of  appointment  among  younger  children,  and  a  younger 
child  became  eldest  and  was  excluded ;  the  settlor  and  author  of 
the  power  was  the  grandmother.  In  Lady  Lincoln  v.  Pelham 
(10  Ves.  166),  the  testator  was  the  grandfather. 

The    period   when    the    fund   becomes    distri- 
butable is  the  period  for  ascertaining  the   true 
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construction  of  the  instrument  of  settlement  and  younger 
the  position  of  the  children  inter  se  ( Collingwood  t. 
Stanhope,  L.  R.  4  H.  L.  43). 

With  regaid  to  all  questions  arising  on  provisions  for  children 
under  marriage  settlements,  the  Court  imputes  to  the  parties 
(however  differently  that  intent  may  be  expressed,  so  long  as  it 
is  not  contrary  to  what  is  actually  found  in  the  settlement)  a 
desire  to  provide  equally  for  the  children,  that  no  child  should 
take  a  double  portion,  and  that  no  child  should  be  excluded 
{ibid.  52). 

This  principle  seems  applicable  also,  though  perhaps  to  a  less 
degree,  to  -wills  made  by  persons  in  favour  of  objects  to  whom 
they  stand  in  loco  j^di'cntis. 

It  follows  therefore  that,  although  it  shoidd  be  said  in  terms 
that  the  elder  child  is  not  to  have  a  portion,  yet  if  under  such  a 
settlement  the  one  who  is  really  the  elder  child  does  not  take 
the  family  estate,  then,  the  family  estate  going  to  a  younger  son, 
the  Coui't  regards  not  the  elder  born,  but  the  younger  brother 
who  is  in  possession  of  the  fanuly  estate,  as  the  elder,  and  the 
actually  elder  as  the  younger,  in  order  to  introduce  him  into  the 
benefits  of  the  portions  provided  for  younger  children.  The 
Court  will  not  allow  portions  to  be  indefeasibly  vested  so  as  to 
give  a  double  portion  to  one  child  and  exclude  another.  Al- 
though one  child  has  held  the  place  of  a  younger  child  during 
the  period  that  the  settlement  has  been  in  existence — that  is  to 
say,  subsequent  to  the  marriage  of  the  parents — and  has  there- 
fore become  entitled  to  a  portion,  and  has  even  had  a  portion 
assigned  to  him,  yet  if  at  the  period  of  distribution  that  child 
has  become  an  eldest  child,  then  he  is  no  longer  entitled  to  a 
portion,  and  the  portion  which  has  been  assured  to  him  is  no 
longer  his;  he  takes  the  family  estate  and  the  rest  of  the 
children  are  let  in  as  younger  children  to  the  benefit  of  the 
fund  out  of  which  the  portions  are  to  be  provided,  including 
that  portion  of  the  fund  which  had  been  assigned  to  him  who 
has  now  become  the  elder  child  (ibid.  53).     This  would  appear  Mustapor- 

to  extend  to   cases  where  the   portion  has  been  not  merely  and  paid  be 

refunded  ? 
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eldest  son 
prevents 
estate  from 
devolving  on 
him  by  Ms 
own  act. 


appointed  but  has  actually  been  paid  over,  if  such  payment  has  not 
been  made  by  means  of  a  release  of  the  appointor's  life  interest. 
Lord  St.  Leonards  (Pow.  680)  says  that  the  change  of  character 
must  take  place  before  the  receipt  of  the  money ;  that  clearly  a 
younger  son  becoming  eldest  and  taking  the  estate,  cannot  be 
called  upon  to  refund  a  portion  received  out  of  the  estate  whilst 
he  was  a  younger  child  and  in  that  character;  but  this  can 
hardly  be  intended  to  apply  to  cases  where  the  portion  has  been 
advanced  before  the  period  at  which  it  would  have  been  naturally 
payable. 

If  the  elder  child,  entitled  in  reversion  on  the  death  of  his 
parents,  predeceases  them,  so  that  he  never  becomes  owner  in 
possession  of  the  estate,  but  his  next  brother  acquires  the  owner- 
ship, the  estate  of  the  deceased  eldest  born  is  entitled  through 
his  executors  to  a  share  in  the  provision  intended  for  those  who 
did  not  take  the  family  estate  {Ellison  v.  Thomas,  1  D.  J.  &  S. 
18 ;  Bavies  v.  Iluguenin,  1  H.  &  M.  730). 

But  it  will  be  otherwise  if  the  eldest  son  has  himself  by  his 
own  action  prevented  the  estate  from  devolving  on  him  under 
the  settlement,  by  anticipating  it  for  the  purpose  of  resettlement 
or  otherwise.  In  CoUingivood  v.  Stanhope  (L.  E.  4  H.  L.  43), 
the  eldest  son  was  tenant  in  tail :  he  joined  with  his  father  in 
barring  the  entaO.  and  re-settling  the  estate ;  in  that  case  he  was 
held  to  have  had  the  full  benefit  of  the  estates  and  to  be  within 
the  words  "  the  eldest  son  entitled  under  the  will ";  (and  see  Re 
Fitzgerald,  1891,  3  Ch.  394). 


Who  are  ob- 
jects of  a 
power  to  ap- 
point among 
relations. 


A  power  of  appointment  among  the  "relations"  or 
the  "family"  of  the  testator  or  of  A.,  can  be 
well  exercised  by  an  appointment  to  any  relations, 
although  not  within  the  degree  of  next  of  kin, 
if  the  power  authorizes  selection  (  Grant  v.  Lynam, 
4  Russ.  292 ;  Harding  v.  Glyn,  2  W.  &  T.  L.  C). 
But  if  the  power  authorizes  distribution  merely, 
and  not  selection,  the  donee  is  confined  to  the 


OBJECTS  OF  PARTICULAK  POWERS.  ^05 

next  of  kin  according  to  the  statute  {Pope  v.  Whit- 
comhe,  3  Mer.  689). 

"  The  word  relations  in  gifts  of  this  character  has  received  a 
settled  meaning :  and  the  only  point  is  whether  the  executors 
had  under  the  will  a  power  of  selection,  or  a  simple  power  of 
distribution.  It  is  plain  that  in  the  latter  case  they  must  con- 
fine themselves  to  the  class  falling  within  the  limits  of  the 
Statute  of  Distributions"  {per  Sullivan,  M.  E.,  in  Lawlor  v. 
Henderson,  10  I.  E.  Eq.  150).  It  has  not  been  decided  whether 
Lord  Selborne's  Act  has  affected  this  rule. 

The  primary  meaning  of  the  word  "family"  is  children  "Eamily." 
{Pigg  V.  Clarke,  3  Ch.  D.  672).  It  does  not,  in  the  will  of  a 
married  man,  include  his  wife  {Re  Hutchinson  and  Tenant,  8 
Ch.  D.  540 ;  and  see  Commissioners  of  Charitahle  Donations  v. 
Deey,  27  L.  E.  Ir.  289).  But  there  may,  of  course,  be  a  con- 
text which  shows  that  the  word  has  been  used  in  a  secondary 
sense.  Thus,  in  Macleroth  v.  Bacon  (5  Ves.  159),  a  power  to 
appoiat  for  the  benefit  of  a  married  woman  and  her  family  was 
on  the  construction  of  the  whole  will  held  well  executed  by  an 
appointment  to  her  husband.  And  the  instrument  containing 
the  power  may  itself  furnish  an  interpretation  of  the  expression. 
In  White  v.  Briggs  (15  Sim.  17),  a  testator  directed  that  the 
property  which  he  had  given  by  his  will  to  A.  should  be 
"secured  for  the  benefit  of  his  family."  In  the  same  will  he 
u^ed  "  heirs  "  and  "  family  "  as  synonymous  terms.  The  Vice- 
Chancellor  thought  that  by  family  he  meant  the  children,  but 
not  the  wife,  of  A. 

In  Lamhe  v.  Eames  (6  Ch.  597) ,  L.  J.  James  seemed  to  con-  illegitimate 
sider  it  the  better  opinion  that  a  gift  to  A.  "to  be  at  her  disposal  " 
in  any  way  she  may  think  best  for  the  benefit  of  herself  and 
family,"  gave  A.  the  property  absolutely.  But  if  it  did  not,  he 
held  that  an  appointment  thereunder  to  an  illegitimate  child 
was  valid.  He  said  that  it  was  impossible  to  put  any  restriction 
on  the  meaning  of  the  word,  or  to  exclude  any  person  who,  in 
ordinary  parlance,  would  be  considered  within  the  meaning. 
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Family  or 
next  of  kin. 


Heirs  of  tlie 
body. 


What  rela- 
tions are 
entitled  in 
default  of 
appointment. 


The  word  migM  include  sons-ia-law  and  daugMers-in-law  and 
many  others. 

In  Snoivv.  Teed  (9  Eq.  622),  a  power  to  an  unmarried  woman 
to  appoint  a  fund  amongst  her  own  "  family  or  next  of  kin  " 
was  held  well  exercised  by  an  appointment  to  a  nephew,  nieces, 
and  a  great  niece  in  unequal  shares.  The  power  authorized 
appointments  to  any  person  related  to  the  donee  in  the  ordinary 
acceptation  of  the  word  family,  which  would  not,  strictly  speak- 
ing, be  confined  to  statutory  next  of  kin ;  (and  see  Re  Susanni, 
26  W.  E.  93). 

In  Re  Jeaffre&on  (2  Eq.  276),  there  was  a  gift  to  trustees  on 
trust  to  pay  the  fund  to  the  heirs  of  the  body  of  A.  at  their 
respective  ages  of  twenty-one,  in  such  proportions  as  A.  should 
appoint.  The  objects  of  the  gift  and  power  (which,  it  will  be 
observed,  is  a  non-exclusive  one)  were  held  to  be  such  of  the 
statutory  next  of  kin  of  A.  as  were  descended  from  her. 

In  Sinnott  v.  Walsh  (5  L.  E.  Ir.  27),  there  was  a  devise  in 
1837  to  the  testator's  two  sons,  followed  by  the  words  "should 
either  of  my  sons  die  in  my  lifetime  vdthout  issue,  his  part  of 
the  property  to  fall  to  whatever  existing  member  of  my  family 
he  may  will  it  to."  This  term  was  held  to  be  nomen  collectimmi, 
authorizing  a  testamentary  appointment  to  one  or  more  persons ; 
(and  see  Pyot  v.  Pyot,  1  Ves.  sen.  335 ;  Marsh  v.  Marsh,  1 
B.  0.  C.  293 ;  Boys  v.  Bradley,  17  Jur.  159). 

8.  If  the  power  be  not  executed,  the  fund  will,  without  refer- 
ence to  the  power  having  been  exclusive  or  merely  distributive, 
be  divided  amongst  those  only  who  would  take  under  a  gift  in 
like  terms  if  no  power  had  been  created,  unless  a  contrary  intent 
appear  in  the  instrument  (Sug.  Pow.  659). 

A  gift  to  the  relations  of  a  man,  or  to  his  family  if  he  had  died 
without  a  child,  -wonli  primd  facie  include  all  persons  related  ia 
however  remote  a  degree :  but  such  a  construction  would  make  the 
gift  void  for  uncertainty.  In  order  to  obviate  this,  it  is  settled 
that  a  gift  to  relations  or  family  is  confined  to  the  next  of  kin 
according  to  the  Statute  of  Distributions,  unless  there  are  special 
expressions  showing  a  diEEerent  import  {Mahon  v.  Savage,  1  S.  & 
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L.  Ill ;  Eihhert  v.  Sihhert,  15  Eq.  372 ;  Wilson  v.  Buguid,  24 
Ch.  D.  251) .  "  Where  the  Court  holds  that  there  is  a  trust  in  de- 
fault of  appointment,  wherever  it  is  a  trust  for  relations,  the  Court 
puts  the  construction  upon  it  that  if  it  be  a  gift  to  one  for  life, 
and  after  the  gift  to  that  person,  a  gift  to  the  relations  of  that 
person,  it  is  the  next  of  kin  of  that  person  "  {per  Y.-C.  Kin- 
dersley.  Re  CapUn,  34  L.  J.  Ch.  580 ;  2  Dr.  &  Sm.  527).  The 
construction  is  the  same  if  the  gift  be  to  "  friends  or  relations  " 
{Hid.),  or  "to  friends  and  relations"  {Gower  v.  Maimcaring,  2 
Ves.  sen.  86). 

The  Court  has  said,  however,  that  the  claimants  shall  not  In  what 
always  take  in  the  proportions  of  the  statute,  if  the  testator  take. 
has  indicated  any  contrary  intention :  as  for  instance,  where 
there  has  been  a  power  of  appointing  among  "brother  and 
brother's  sons,"  or  "  children  or  their  issue,"  the  Court  has  held 
that  under  the  implied  gift  all  the  objects  of  the  power  took, 
not  by  representation,  but  per  capita  {Green  v.  Howard,  1  Bro. 
C.  C.  32 ;  Re  White,  John.  656).  So,  a  gift  of  residue  to  be 
distributed  "  to  my  relations  share  and  share  alike  as  the  law 
directs,"  was  held  to  mean  a  distribution  under  the  Statute  of 
Distributions,  and  noipercajnta  {Fielden  v.  Ashioorth,  20  Eq.  410). 

And  although  under  a  gift  to  the  persons  who  would  be  As  joint 
entitled  under  the  Statute  of  Distributions,  or  to  the  persons 
entitled  under  the  Statute  as  next  of  kin,  the  persons  entitled 
would  take  in  the  statutory  shares  and  not  in  joint  tenancy 
{Bullock  V.  Bownes,  9  H.  L.  C.  1),  if  the  gift  be  to  "  relations  " 
simpliciter,  they  will  take  as  joint  tenants  {Eagles  v.  Le  Breton, 
15  Eq.  148).  And  as  to  children,  see  Re  Phene  (5  Eq.  346) ; 
Armstrong  v.  Armstrong  (7  Eq.  518). 

And  as  the  objects  take  under  the  will  and  not  as  under  an  Real  estate, 
intestacy,  they  can  take  real  estate  ( Walter  v.  Maimde,  19  Yes. 
424). 

Under  a  gift  by  will  to  the   testator's  relations,  his  wife  Wife, 
cannot  take,  for  the  statute  provides  for  her  by  the  name  of 
wife  {Green  v.  Soward,  1  Bro.  C.  0.  32). 

"Where  a  life  interest  is  given  by  will  to  a  party,  with  power  Who  take  in 
to  select  the  relations  (that  is,  to  such  as  he  shall  appoint),  it  is  appSntment 
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when  there  is  firmly  settled  that,  in  default  of  appointment,  the  persons 
entitled  are  not  the  relations  living  at  the  testator's  death,  but 
those  who  are  living  at  the  death  of  the  donee  of  the  power 
(Sug.  Pow.  661,  citing  Doyley  v.  A.-O.,  4  Yin.  Abr.  485 ;  Re 
Caplin,  2  Dr.  &  Sm.  527;  Cruwys  v.  Colman,  9  Yes.  319). 
And  the  rule  is  the  same  if  the  power  be  one  of  distribution 
merely,  and  not  of  selection  [Finch  v.  HolUngsworth,  21  B.  112, 
correcting  the  report  oi  Pope  y.  Whitcombe,  3  Mer.  689).  "A 
decision  in  the  contrary  way  might  be  productive  of  great 
inconvenience :  in  many  cases  it  might  be  impossible  for  the 
donee  to  exercise  the  power,  for  all  the  relations  living  at  the 
testator's  death  might  be  dead  at  the  decease  of  the  donee  of 
the  power,  and  therefore  there  might  then  be  no  person  in 
whose  favour  an  appointment  could  be  made"  (21  B.  116).  This, 
however,  is  a  different  proposition  from  that  of  Lord  St.  Leonards, 
for  it  makes  the  objects  a  hypothetical  class,  not  the  actual  next 
of  kin  ;   (cf.  Bullock  v.  Doiones,  9  H.  L.  0.  1). 

But  where  the  distribution  or  selection  is  not  suspended  by 
the  existence  of  any  preceding  estates  for  life,  those  who  are  to 
take  are  such  as  answered  the  description  of  next  of  kin  of  the 
testator  at  his  death  {Cole  v.  Wade,  16  Yes.  27;  and  see  ante, 
p.  490). 

9.  If  a  particular  class  is  pointed  out,  the  donee  is 
confined  to  that  class,  and  to  that  class  alone  the 
Court  will  give  it  in  default  of  execution. 

"Nearest."  In  GoodingcY.  Goodinge  (lYes.  sen.  231),  a  bequest  to  such  of 

the  testator's  nearest  relations  as  A.  should  think  poor  and 
objects  of  charity,  was  confined  to  relations  within  the  Statute 
of  Distributions. 

In  Smith  v.  Campbell  (19  Yes.  400),  a  devise  to  "nearest 
relations  "  was  confined  to  brothers  and  sisters.  And  "  next  of 
kin"  simjiliciter  has  been  held  to  mean  "  nearest  of  kin,"  and  not 
according  to  the  statute  {Elmsley  v.  Young,  2  M.  &  K.  780). 

"Poor."  The  addition  of  the  word  "  poor"  will  not  operate  to  extend 

the  gift  to  relations  beyond  the  statutory  limit :  although,  if  the 
power  authorizes  selection,  the  donee  may  appoint  to  relations 
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not  within  the  limit  who  are  poor  {Grant  v.  Lynani,  4  Euss. 
292). 

In  Widmore  v.  Woodroffe  (Ambl.  636,  640),  the  Lord 
Chancellor  said : — "  Several  eases  have  been  cited,  all  proceed- 
ing upon  the  same  ground,  making  the  Statute  of  Distributions 
the  rule,  to  prevent  an  inquiry  which  would  be  infinite  and 
would  extend  to  relations  ad  infinUum.  The  Court  cannot 
stop  at  any  other  line.  Thus  it  would  clearly  stand  on  the 
word  relations  only :  the  word  '  poor '  being  added  makes  no 
difference.  There  are  no  distinguishing  degrees  of  poverty ; 
and  therefore  the  Court  has  construed  the  will  as  if  the  word 
'  poor '  was  not  in  it." 

Mahon  v.  Savage  (1  S.  &  L.  Ill)  seems  to  be  to  the  same 
effect:  see  the  second  point  there  decided.  But  the  word 
"poor"  is  not  nugatory  as  amongst  the  statutory  relations; 
i.e.,  although  a  gift  to  poor  relations  is  not  enlarged  by  the 
word  "  poor  "  so  as  to  include  relations  not  within  the  statutory 
limit,  who  are  poor,  yet  in  deciding  the  claims  of  the  statutory 
relations  between  themselves,  their  poverty  or  affluence  is  to  be 
taken  into  consideration. 

There  is  no  very  recent  case  on  the  poiat ;  but  the  remarks  of 
the  Lord  Chancellor  in  Widmore  v.  Woodroffe,  showing  the  reason 
for  the  rule  excluding  relations  beyond  the  statutory  limit  not- 
withstanding their  poverty,  do  not  apply  when  the  relations  are 
a  class  easily  ascertainable,  and  the  question  is  merely  between 
their  claims;  and  it  is  to  be  observed  that  in  that  case  the 
defendant  was  the  only  next  of  kin  of  the  testator ;  (and  see 
Thomas  v.  Howell,  18  Eq.  198). 

In  Brumden  v.  Woolredge  (Ambl.  507),  a  direction  that  a  sum 
should  be  equally  distributed  amongst  the  testator's  mother's 
poor  relations,  was  construed  to  mean  such  of  the  mother's 
statutory  next  of  kin  as  were  poor. 

In  Mahon  v.  Savage  (1  S.  &  L.  Ill),  the  testator  bequeathed 
1,000^.  to  his  executor  to  be  distributed  amongst  his  poor 
relations  or  such  other  objects  of  charity  as  should  be  mentioned 
in  his  private  instructions  to  his  executors.  No  such  instructions 
were  left.    One  of  the  statutory  relations  was  a  poor  man  at  the 
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time  of  the  testator's  death,  tut  had  become  rich  previously  to 
the  direction  to  the  Master  to  inquire  and  report.  The  Lord 
Chancellor  "was  of  opinion  that  it  was  meant  as  a  charitable 
bequest,  and  that  the  objects  of  the  charity  should  be  the 
testator's  own  relations  :  that  it  was  nothing  more  than  ascer- 
taining a  number  of  objects  of  charity,  who  could  not  claim 
except  they  were  such. 

In  Green  y.  Soward  (1  Br.  C.  0.  33),  the  Lord  Chancellor 
says  oUter  that  "where  a  testator  has  said  'to  relations  according 
to  their  greater  need,' "  the  Court  has  shown  particular  faTOur 
to  one. 

If,  however,  the  power  is  not  to  be  exercised  at  once,  but 
contemplates  a  perpetuity,  the  gift  must  be  charitable  or  fail  : 
and,  if  it  is  charitable,  it  is  not  confined  to  statutory  next  of  kin 
{Isaac  V.  Defriez,  Ambl.  595  ;  17  Yes.  373,  n. ;  and  see  Gillam  v. 
Taylor,  16  Eq.  581,  commented  on  by  Jessel,  M.  E,.,  in  Attorney- 
General'^.  Duke  of  Northumberland,  7  Oh.  D.  751). 
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1 .  As  a  general  rule,  where  there  are  several  appointments  Priority  of 
made  hy  the  same  instrument  in  execution  of  the  same  power,  under  po-wers. 
they  all  rank  equally ;  but  where  there  are  several  appointments 
made  by  different  instruments,  they  rank  according  to  date 
{BulfeelY.  Plummer,  6  Ch.  160 ;  ^e  Lord  Annali/,  23  L.  E.  Ir.  481 ; 
Wilson  V.  Kenrick,  31  Ch.  D.  658).  But  when  there  are  appoint- 
ments made  under  different  and  distinct  powers,  other  considera- 
tions arise.  In  order  to  determine  the  priority  of  appointments 
made  under  such  powers  the  estates  created  must  be  referred  to 
the  instrument  creating  the  power ;  the  general  rule  is  that — 

Estates  authorized  to  be  created  under  powers 
take  efEect,  when  created,  as  if  they  had  been 
inserted  in  the  original  instrument  containing 
the  power  [Lord  Braybrooke  v.  Attorney- General, 
9  H.  L.  C.  150). 


"  Whenever  parties  have  power  by  deed  to  do  a  particular 
act,  when  done  under  the  power,  it  is  as  if  incorporated  in  the 
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original  deed  when  executed"  {Uxhridge  v.  Bayly,  1  Yes.  jun. 
at  p.  610).  If,  therefore,  an  instrument  creates  estates  and  also 
gives  a  power  of  appointing  charges  of  any  sort,  whether  for 
jointure,  portions  or  otherwise,  the  estates  authorized  to  be 
created  by  the  power  will,  on  being  called  into  existence,  take 
precedence  of  the  estates  in  the  settlement,  unless  there  be  a 
contrary  intention  expressed. 

In  Beak  v.  Beak  (1  P.  "W.  244),  lands  were  settled  on  A.  for 
life,  remainder  to  such  woman  as  he  should  marry  for  Hfe, 
remainders  OYor,  with  power  to  charge  the  premises  with  any 
sum  of  money ;  such  power,  unless  there  be  inserted  a  clause 
to  the  contrary,  will,  like  a  power  of  leasing*,  overreach  aU  the 
estates;  (see  this  case  and  the  appeal  therefrom,  Grilb.  Eq.  E.  93, 
observed  on  Sug.  Pow.  486).  Lord  St.  Leonards  says  there,  "  If 
the  rule  is  universally  in  favour  of  portions,  there  is  no  distinc- 
tion between  a  jointure  and  portions :  but  either,  when  raised  by 
means  of  a  power,  wiU  prevail  over  the  other,  if  actually  created 
by  the  settlement  itself.  There  would,  however,  be  no  difficulty 
in  drawing  a  distinction  between  the  two  charges,  which  is 
pointed  out  by  their  nature.  "Where  they  come  into  competi- 
tion, the  jointure  should  precede  the  portions.  Where  both  are 
created  by  powers,  and  although  the  portions  are  first  charged, 
a  jointure  would,  it  is  apprehended,  prevail  over  portions. 
Upon  the  same  principle  a  jointure,  although  limited  by  the 
deed  creating  a  power  to  charge  portions,  might  be  allowed  to 
prevail  over  the  portions  when  charged.  The  proper  place  in 
the  settlement  in  which  to  insert  such  a  charge  is  after  the  life 
estate  of  the  father,  and  subject  to  the  jointure  of  the  wife  ;  for 
such  is  the  position  assigned  to  it  in  all  settlements." 

The  question  must  depend  on  the  intention  of  the  settlor  or 
testator  in  the  particular  case,  and  on  the  nature  of  the  power. 
In  Mosky  v.  Mosky  (5  Yes.  248),  a  settlement  by  father  and 
son  created  terms  of  years  to  raise  portions  for  the  younger 
children  of  the  father ;  a  power  was  given  to  the  son,  subject 
to  the  father's  life  estate,  to  charge  portions  for  his  younger 
children.  The  son  exercised  his  power;  and  the  charges  created 
thereby  were  held  to  have  priority  over  the  charges  secured  by 
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the  terms  of  years  in  the  settlement  for  the  father's  younger 
children.  The  Master  of  the  EoUs  said:  "The  moment  the 
power  is  executed,  it  is  as  if  in  the  original  deed,  and  in  that 
way  it  will  stand  now.  This  power  is  subject  to  the  father's 
life  estate ;  it  must  be  taken  as  if  made  subsequently  to  the  life 
estate  of  the  father.  As  soon  as  he  has  executed  that  power, 
that  term  comes  in  immediately  after  the  estate  of  his  father, 
before  the  other  terms,  but  not  before  his  life  estate.  .  .  .  The 
moment  he  raises  the  term  it  is  put  in  after  the  life  of  his  father 
to  which  the  power  is  subject.  I  cannot,  in  point  of  convey- 
ancing, put  it  anywhere  else.  It  may  be  a  blunder  of  the 
conveyancer.  .  .  .  That  it  is  strange,  must  not  be  talked  of 
either  upon  a  deed  or  upon  a  will ;  but  I  must  ask,  what  is  the 
construction?"  In  Bevan  v.  Becan  (13  L.  E.  Ir.  53),  the 
Master  of  the  Rolls  held  that  portions  had  priority  over  a  join- 
ture on  the  ground  of  the  position  in  the  settlement  of  the  term 
for  raising  the  portions ;  and  he  said  that  Mosley  v.  Mosley  was 
decided  on  the  position  of  the  terms  of  years  in  the  settlement 
of  1784,  and  not  in  the  original  settlement  of  1782.  In 
Bevan  v.  Beran,  the  term  of  years  was  prior  to  the  life  estate 
of  the  donee  of  the  jointuring  power. 

In  Simpson  v.  0' Sullivan  (7  0.  &  F.  550),  lands  were  settled 
on  A.  for  life  with  remainder  to  trustees  to  raise  an  annuity  for 
A.'s  widow  for  her  jointure;  and  the  settlement  contained  a 
power  for  A.  to  raise  a  sum  for  his  own  benefit;  the  power, 
when  exercised,  overrode  the  widow's  annuity. 

In  Bailey  v.  Tcnnant  (11  Ex.  776),  lands  were  vested  in  the 
trustees  of  a  marriage  settlement  for  a  term  of  years  to  secure 
portions  for  younger  children  of  that  marriage ;  and  the  settle- 
ment also  contained  a  power  for  the  husband  to  jointure  a  future 
wife.  The  power  was  eventually  exercised,  a  term  being  limited 
to  secure  the  jointure.  This  jointure  was  held  to  take  priority 
over  the  term  for  raising  portions  for  the  children  of  the  first 
marriage. 

In  Re  Lord  Annaly  (23  L.  R.  Ir.  481),  the  tenant  for  life  had 
power  to  appoint  a  jointure  without  prejudice  to  any  prior 
subsisting  uses  or  powers ;  and  his  life  estate  was  subject  to  the 

F.  L  L 
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trusts  of  a  term  already  carved  out  of  it.     It  was  held  that  the 
jointure  also  was  subject  to  these  trusts. 

In  Re  Creagh  (25  L.  E.  Ir.  128),  the  life  tenants  under  a  will 
had  powers  of  jointuring  wives  and  portioning  younger  children. 
They  joined  with  the  tenants  in  tail  in  remainder  in  re-settling 
the  estate,  and  by  the  re-settlement  gave  to  the  two  first  life 
tenants  power  to  charge  gross  sums  for  their  own  benefit,  and 
also  gave  them  power,  when  in  actual  possession,  to  jointure  and 
charge  portions.  The  jointures  and  portions  were  held  to  be 
subsequent  to  the  gross  sums  charged  under  these  powers. 
Marshalling.  It  has  been  held  that  the  doctrine  of  marshalling,  as  applied 
in  Aver  all  v.  Wade  (LI.  &  Gr.  253),  extends  to  the  ease  of  a  man 
who  reserves  a  power  to  himself  as  well  as  to  that  of  a  man  who 
retains  an  estate.  In  Re  Barker  (3  L.  E.  Ir.  395),  a  marriage 
settlement  recited  that  charges  existed  on  the  settled  estates  to 
the  amount  of  65,000/.  or  thereabouts,  and  the  settlor  covenanted 
against  all  other  incumbrances,  and  reserved  to  himself  power  to 
charge  the  settled  estates  in  priority  to  the  uses  declared  by  the 
settlement  with  such  sums  as,  together  with  the  65,000/.,  should 
not  exceed  84,000/.  The  incumbrances  on  the  settled  estates 
were  in  fact  78,500/.  The  settlor  mortgaged  under  his  power ; 
and  the  Landed  Estates  Court  held  that  the  covenant  against 
incumbrances  gave  the  beneficiaries  an  equity  against  the  settlor's 
appointees  to  the  extent  of  the  difference  between  the  65,000/. 
and  the  78,500/.  The  learned  judge  bases  his  decision  on  the 
doctrine  of  Averall  v.  Wade;  but  it  is  submitted  that  it  was 
really  a  question  of  excess  of  power.  The  appointor  had  power 
only  to  make  up  the  charges  on  the  estate  to  84,000/. ;  his 
appointee  could  not  claim  against  the  beneficiaries  to  any  extent 
beyond  84,000/. ;  and  it  was  for  them  to  show  the  appointor's 
title ;  and  they  could  only  do  this  to  the  extent  of  the  difference 
between  78,500/.  and  84,000/. 
Priority  of  Where  several  powers  have  been  given  by  the  same  deed,  and 

same  instru-  two  or  more  of  them  are  executed,  and  no  provision  has  been 
made  in  regard  to  their  priorities,  the  intention  of  the  settlement 
and  the  object  of  the  powers  are  the  best  guides  to  the  construction 
(Sug.  Pow.  488). 


ment  inter  se. 
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A  jointure  takes  effect  from  the  nature  of  things  immediately  Priority  of 
upon  the  husband's  death.  It  will,  as  a  general  rule,  override 
all  powers  and  estates  in  the  same  settlement;  unless  it  be  other- 
wise provided  by  the  instrument  creating  the  power  (Sug.  Pow. 
485 ;  Hall  v.  Carter,  2  Atk.  354 ;  Sandijs  v.  Sandi/s,  1  P.  W. 
707;  Reynolds  y.  Meijrick,  I  Eden,  48). 

It  will  be  otherwise  if  the  portions  are  in  effect  appointed 
under  a  power  in  a  former  settlement  {Re  Nash,  5  Ir.  Oh.  E. 
384). 

And  if  a  j  ointure,  when  it  arises,  is  intended  by  the  creator  of 
the  power  to  take  effect  merely  as  one  of  several  rent-charges  or 
annuities,  it  will  have  no  precedence,  and  on  a  deficiency  of 
assets  must  abate  vsith  the  other  annuities  pari 2xissu.  Thus  in 
Coare  v.  Todd  (7  D.  M.  &  Gr.  620),  a  testator  devised  lands  to 
trustees  on  trust  out  of  the  rents  to  pay  an  annuity  to  A.  B. 
until  he  attained  twenty-five  (when  he  was  to  have  possession  of 
the  estates),  and  an  annuity  of  400/.  a  year  to  C.  D.  for  life, 
and  an  annuity  of  150/.  for  the  maintenance  of  any  infant 
tenant  in  tail  during  minority ;  and  without  prejudice  to  the 
trusts  aforesaid,  and  to  any  jointure  to  be  created  under  the 
power  thereinafter  contained,  to  pay  the  surplus  rent  to  the 
mother  of  A.  B.  until  he  should  be  entitled  to  possession  of  the 
estates,  and  subject  to  the  trusts  aforesaid,  the  trustees  were  to 
hold  the  estates  in  trust  for  A.  B.  for  life,  with  remainder  to  his 
eldest  son  in  tail,  with  power  to  A.  B.  to  appoint  a  jointure  to 
any  wife,  with  usual  powers  of  distress  and  entry,  to  take  effect 
immediately  after  his  decease.  A.  B.  appointed  a  jointure 
under  his  power  and  died,  leaving  his  widow,  who  gave  birth  to 
a  posthumous  child,  who  became  tenant  in  tail.  The  income 
proved  deficient ;  and  it  was  held  that  C.  D.'s  annuity,  the 
maintenance  annuity  of  the  infant  tenant  in  tail,  and  the 
jointure  must  abate  rateably ;  but  that  there  should  be  no 
retrospective  apportionment  so  as  to  affect  the  amount  received 
by  C.  D.  previously  to  the  birth  of  the  infant  tenant  in  tail. 

Lord  St.  Leonards  concludes  that  with  respect  to  the  ordinary 
powers  in  a  settlement,  their  relative  priorities  may  be  left  to 
the  operation  of  law,  since  the  order  in  which  they  take  effect 
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Priority  of 
powers  of 
sale,  &c. 


Are  not 
' '  usual 
powers." 


is  matter  of  inference  from  their  nature ;  to  wLich  Mr.  Davidson 
(vol.  iii.  489)  adds,  that  with  settlements  containing  powers  of 
charging  for  the  donee's  own  henefit,  or  for  other  persons  not 
comprised  in  the  ordinary  and  recognized  scheme  of  strict 
settlement,  it  is  proper  to  define  with  exactness  the  extent  to 
which  it  is  intended  that  they  shall  override  the  settlement. 

Powers  of  sale,  exchange,  and  partition,  necessarily  override 
all  estates  created  by  the  settlement,  unless  there  he  any  inten- 
tion expressed  to  the  contrary,  and  suhject  to  any  estates  which 
have  heen  created  under  paramount  powers  (Sug.  Pow.  482-3). 
But  powers  of  leasing  generally  or  always  have  precedence, 
although  there  be  no  clause  marshalling  the  powers  [per  V.-C. 
Knight-Bruce,  1  De  G.  &  Sm.  659).  It  holds  generally  true 
that  a  power  to  create  leases  to  take  effect  in  possession  will 
control  and  overreach  all  the  powers  and  estates  in  the  settle- 
ment (Sug.  Pow.  483 ;  Lewis  v.  Rees,  3  K.  &  J.  149,  150  ; 
IsheriDood  v.  Oldknow,  3  M.  &  S.  404-5 ;  Boe  v.  Thomas,  9  B.  & 
C.  288 ;   Yelland  v.  Ficlis,  Moore,  788). 

In  Taylor  v.  Stibbert  (2  Yes.  jun.  437),  a  purchaser  from 
tenant  for  hfe  under  a  power  of  sale  was  held  bound  by  the 
covenants  and  terms  of  a  lease  granted  by  the  tenant  for  life  in 
execution  of  a  power  of  leasing  (although  such  lease  transgressed 
the  terms  of  the  power)  to  the  same  extent  that  the  tenant  for 
life  himself  would  have  been  bound. 

As  it  is  impossible  that  a  settled  estate  can  be  enjoyed  except 
by  means  of  the  exercise  of  a  power  to  lease,  the  Courts  never 
allow  leases  granted  by  the  tenant  for  life  under  his  power  to 
be  defeated  by  the  exercise  of  a  power  in  the  trustees  to  appoint 
new  uses  with  the  concurrence  of  the  tenant  for  life  (8  Sim. 
158). 

2.  Powers  of  jointuring  are  no,t,  it  seems,  usual  powers 
within  the  meaning  of  a  direction  to  make  a  settlement  "  with 
all  usual  powers  "  :  for  they  diminish  the  estate,  and  there  is  no 
certain  rule  as  to  their  quantum ;  the  words  "  usual  powers " 
refer  to  the  usual  and  necessary  powers  of  management  (cf.  Sill 
V.  mil,  6  Sim.  145). 

In  marriage  settlements,  these  powers  are  usually  limited  to 
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enaUing  the  husband  to  jointure  a  future  wife,  but  in  family 
settlements,  and  in  ■wills,  they  extend  to  enable  the  successive 
tenants  for  life,  as  they  come  into  possession,  to  provide  for  their 
wives  (Davidson,  iii.  466,  3rd  ed.). 

3.  A  power  to  jointure,  although  a  burden  on  the  estate,  is  Liberally 
liberally  construed  in  equity,  so  far  as  its  execution  is  concerned, 
inasmuch  as  the  object  is  one  of  a  class  highly  favoured  by  the 
Court.  Thus,  equity  will  aid  a  defective  execution  of  a  power 
to  jointure.  In  Coventry  y .Coventry  (2  P.  W.  222),  a  covenant 
in  marriage  articles  to  convey  and  appoint  estates  after  the 
marriage  for  jointure  according  to  the  power  of  the  covenantor 
or  otherwise,  was  aided  as  a  defective  execution.  And  a  cove- 
nant to  limit  a  jointure,  in  execution  of  a  power  which  is  only 
to  be  exercised  when  the  donee  is  in  possession,  has  been  aided 
[Alford  V.  Alford,  cited  2  P.  W.  230). 

The  question  whether  a  particular  power  can  be  exercised  in  wten  exer- 

p  n.ftinii  n  J      'J!  J.J  J   ciseable  after 

favour  of  a  wiie  already  taken,  or  oi  a  second  wiie,  must  depend  marriage  or 

on  the  wordinsr  of  the  power  in  question.      In  Re  Borrower  (2  ^ favourof 
o  -t  T-  \     second  wue. 

I.  E.  Eq.  468),  there  was  a  devise  of  land  to  two  brothers 
successively  for  life,  and  power  was  given  to  them,  when  and  as 
they  should  respectively  become  seised  in  possession,  by  deed  or 
writing  "  to  be  made  upon  or  previously  to  their  marriage,"  to 
jointure  their  wives.  One  of  the  life  tenants  married  after  the 
date  of  the  will,  but  before  the  testator's  death  in  1834.  His 
execution  of  the  power  was  held  invalid;  (and  see  Billon  v.  Dillon 
11  Ir.  Eq.  E.  423).  In  Re  Creagh  (25  L.  E.  Ir.  128),  the 
tenants  for  life  were  empowered  "  at  his  or  their  marriage  "  to 
charge  jointures  and  portions.  This  power  was  held  to  be 
exerciseable  at  any  time  after  marriage.  In  Mills  v.  Mills  (8  Ir. 
Eq.  E.  192),  marriage  articles  secured  a  jointure  for  the  wife 
and  portions  for  the  younger  children,  and  then  proceeded  to  give 
power  to  the  husband  to  appoint  a  jointure  to  any  wife  he  might 
marry  and  portions  for  younger  children.  This  power  was 
held  to  be  exerciseable  only  for  the  benefit  of  a  second  wife  and 
her  children. 

The  limits  of  a  power  of  jointuring    are  usually  clearly 
defined ;  the  remaindermen  are  entitled  to  say  that  those  limits 
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shall  not  be  exceeded ;  but  witliin  sucli  limits,  tlie  Court  -will 
give  every  aid  to  the  joiatress. 
Not  usually         It  would  therefore,  it  seems,  require  express  words  of  restrio- 

restricted  to         ,  ,  _  ... 

cue  wife.  tion  to  make  it  necessary  that  a  power  of  ]ointuring  should  be 
exercised  uno  flatu :  or  that  it  should  be  exerciseable  ia  favour 
of  one  wife  only. 

In  Zotich  V.  Wookton  (2  Burr.  1136),  the  words  were  that  the 
husband  should  have  power  "  from  time  to  time  during  his  life, 
by  deed  or  deeds,  writing  or  writings,  to  litait  all  or  any  part 
of  the  estate  to  any  woman  or  women  that  shaU  be  his  vsdfe  or 
wives,  for  and  during  their  life  or  lives ;  "  and  it  was  held  that 
the  power  might  be  executed  at  different  times ;  for  the  words 
were  applicable  to  each  respective  wife,  and  empowered  the 
husband  to  make  different  settlements  upon  the  same  wife. 

In  Heney  v.  Hervey  (1  Atk.  561),  the  power  was  to  settle 
lands  of  a  certain  value  for  a  jointure  or  provision  for  such  wife 
during  her  natural  life  (2  Burr.  1144).  Lord  Hardwicke  said 
that  it  was  very  plain  that  it  was  a  power  to  settle  a  joiature 
upon  any  after  wife,  and  so  toties  quoties  upon  any  subsequent 
marriage. 

In  Mauttby  v.  Maultby  (2  Ir.  Ch.  E.  32),  a  testator  devised 
estates  to  his  son  for  life,  with  remainders  over,  and  empowered 
him  to  make  a  settlement  for  the  use  of  any  wife  he  might 
marry.  The  son  executed  a  settlement  upon  his  first  marriage, 
and  purported  thereby  to  reserve  to  himself  power  to  jointure  a 
second  wife.  He  married  again  after  the  death  of  his  first  wife, 
and  charged  a  jointure  for  the  second  wife,  as  if  in  execution  of 
the  power.  The  attempted  reservation  of  a  power  in  the  settle- 
ment was  clearly  invalid,  but  it  was  held  that  he  had  under  the 
will  power  to  jointure  a  second  wife,  although  he  had  exercised 
his  power  on  his  first  marriage. 

In  Mason  v.  Mason  (5  I.  E.  Eq.  288),  lands  were  devised  to 
trustees  in  trust  for  A.  for  life,  and  in  case  he  should  think  of 
marrying,  the  trustees  were  empowered  and  directed  to  settle 
and  secure  the  lands  as  a  jointure  on  his  wife  and  to  their  issue, 
share  and  share  alike.  A.  married  twice,  but  the  power  was  not 
exercised.     He  died  leaving  issue  of  the  first  marriage  and  his 
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widow,  but  no  issue  of  the  second  marriage.  It  was  contended 
that  a  settlement  ought  to  be  prepared  as  if  upon  the  occasion 
of  the  first  marriage,  where,  after  providing  a  jointure  for  the 
wife,  the  property  would  be  limited  to  the  children  of  the  first 
marriage,  and  there  would  be  no  means  of  providing  a  jointure 
for  a  future  wife.  But  the  Vice-Chanoellor  thought  that  if  the 
husband  were  the  donee  of  the  power,  he  could  exercise  it  on  his 
second  marriage,  and  that  it  made  no  difference  that  there  was  a 
direction  to  the  trustees  to  execute  a  settlement  for  the  same 
purpose ;  (and  see  Bevan  v.  Sevan,  13  L.  E.  Jr.  53).  Allmison  v. 
CUtheroio  (1  Ves.  sen.  24),  is  a  pecuHar  case,  in  which  the  object 
of  the  power  was  to  make  a  strict  settlement  rather  than  a 
jointm-e  (Sug.  Pow.  701). 

4.  The  right  to  exercise  the  power  is  usually  made  contingent  Power  usually 
upon  possession.  It  has  been  before  stated  (p.  144),  that  a  lurSg^pos- 
power  to  be  exercised  upon  a  contingency  may  be  well  exercised 
before  the  event  happens :  but  (p.  147)  that  a  power  which  is 
not  to  arise  until  a  future  event  happens  cannot  be  exercised 
before  that  event,  for  until  then  it  has  no  existence  :  and  if  there 
is  no  power  at  aU,  there  can  be  no  execution  of  it,  defective  or 
otherwise.  It  is  perhaps  difiicult  to  reconcile  the  decisions  as  to 
jointures  with  these  rules,  unless  it  can  be  said  that  in  all  cases 
such  a  power  is  presently  given.  Lord  Redesdale,  in  Shannon 
V.  Bracktreet  (1  S.  &  L.  63),  says  that  in  cases  without  number, 
upon  jointuring  powers  particularly,  it  has  been  determined  that 
a  covenant  is  a  sufficient  declaration  of  an  intent  to  execute,  even 
when  made  before  the  power  arose,  as  where  a  power  is  limited  to 
be  exercised  by  tenant  for  life  in  possession,  and  he  covenants 
that  when  he  comes  into  possession  he  will  execute :  in  all  these 
cases  Courts  of  equity  have  relieved. 

In  Alford  v.  Alford  (cited  2  P.  W.  230 ;  1  Str.  604),  A. 
settled  lands  upon  himself  for  life,  remainder  to  his  wife  for  life, 
remainder  to  his  first  and  other  sons  in  tail,  remainder  to  B.  for 
life,  remainder  over ;  with  power  to  B.,  after  the  death  of  A.  and 
his  wife,  to  jointure  a  wife.  B.  on  the  occasion  of  his  marriage 
in  the  lifetime  of  A.,  covenanted  to  execute  his  power  when  in 
possession.     A.  and  his  wife  died  without  issue,  and  B.  camQ 
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into  possession,  but  never  settled  the  estate :  it  was  decreed  that 
the  power  was  well  executed. 

In  Jackson  v.  Jackson  (4  Bro.  C.  C.  462),  a  settlement  con- 
tained limitations  of  successive  life  estates  to  father  and  son, 
with  remainders  over,  and  authorized  the  father  and  son,  when 
they  should  respectively  he  in  actual  possession,  to  make  jointures. 
The  father  and  son  entered  into  a  general  covenant  (without 
reciting  or  referring  to  the  power)  that  the  son  should  within 
twelve  months  make  a  jointure  on  a  then  intended  wife.  The 
father  died  within  the  twelve  months :  the  son  entered  and  died 
without  making  any  settlement.  The  Master  of  the  Rolls  held 
that  the  power  was  in  the  contemplation  of  the  parties  at  the 
time  of  making  the  articles :  that  the  settled  estate  was  the  only 
estate  on  which  the  covenant  could  attach,  and  it  did  attach : 
and  that  the  persons  entitled  had  a  right  to  call  for  an  execution 
of  the  covenant. 
Incapacity  of  And  the  Same  principle  which  gives  effect  to  a  covenant  as 
wten^pos-  ^^  execution,  although  the  covenantor  when  he  comes  into 
session  makes  possession  forgets  Or  refuses  to  fulfil  his  covenant,  gives  effect 
to  the  covenant  against  a  subsequent  want  of  capacity  :  in  both 
cases  effect  is  given  to  the  instrument  without  reference  to  the 
subsequent  want  of  consent  or  capacity  on  the  part  of  the  donee 
of  the  power.  In  Affleck  v.  Affleck  (3  Sm.  &  G.  394),  A.,  who 
was  entitled  to  real  estate  in  remainder  expectant  on  the  death 
of  B.,  and  was  empowered  when  he  should  be  iu  possession  to 
limit  a  jointure,  covenanted  on  his  marriage  in  B.'s  lifetime 
that  if  he  came  into  possession  he  would  exercise  the  power.  A. 
became  of  unsound  mind  before  he  came  into  possession,  and  con- 
tinued so  down  to  his  death,  which  happened  after  the  death  of 
B.  It  was  held  that  the  Court  was  bound  to  aid  the  cove- 
nantee and  enforce  the  charge  against  the  remainderman. 

It  is  of  course  clear  that,  if  the  donee  of  the  power  does  not 
live  to  come  into  possession,  the  contingency  on  which  the  power 
was  dependent  wiU  not  have  happened,  and  equity  can  give  no 
assistance :  and  the  power  cannot  be  accelerated  by  collusion 
between  the  donee  and  the  owner  of  the  previous  life  estate 
{Tmell^r.  Tysson,  21  B.  441). 
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If  tlie  covenantor  after  coming  into  possession  refuse  to  carry  Specific  per- 

.  formance  of 

out  nis  covenant,  a  decree  for  specific  performance  may  be  covenant  to 
obtained  to  compel  him  to  execute  a  deed  of  appointment  in  •'  ™ 
accordance  with  his  covenant ;  and  if  he  refuse  to  execute  such 
deed,  the  Court  will  declare  him  a  trustee  within  the  Trustee 
Acts  of  the  estate  subject  to  the  power,  to  the  extent  necessary 
to  raise  the  annuity,  and  will  appoint  a  person  to  execute  the 
deed  of  appointment  in  his  place  {WeUesky  v.  Wellesky,  4  D. 
M..  &  G.  537). 

If  a  man  covenants  that  the  iointure  is  of  given  value,  his  Covenant  tHat 

.  jointure  is  of 

estate  must  make  good  any  deficiency  {Probert  v.  Iforgan,  1  given  value. 
Atk.  440),  unless  it  be  clear  that  the  covenantor  intended 
merely  to  covenant  to  make  a  jointure  in  accordance  with  the 
power,  and  covenanted  by  mistake  to  appoint  more  than  the 
power  authorized  {Lady  Londonderry  v.  Wayne,  Ambl.  427) ;  but 
this  can  only  be  where  it  is  clear  that  a  mistake  has  been  made 
by  all  parties  (Sug.  Pow.  707). 

A  recital  in  a  deed  may  amount  to  a  covenant,  if  it  be  plain  Recital,  -when 

.a  covenant. 

from  the  whole  deed  that  it  was  so  intended ;  but  the  Court  is 
cautious  in  spelling  a  covenant  out  of  a  recital ;  because  it  is  not 
the  part  of  a  deed  in  which  covenants  are  usually  expressed  {Lay 
V.  Mottram,  19  C.  B.  N.  S.  479). 

In  JBorroiccs  v.  Borrotres  (6  I.  R.  Eq.  368),  a  settlement,  to 
which  A.  (the  father),  B.  his  daughter,  and  her  intended  hus- 
band were  parties,  recited  that  A.  agreed  to  give  and  appoint  to 
his  child  B.  3,000/.,  of  which  1,000/.  was  to  be  paid  in  cash,  and 
the  remainder  to  be  charged  on  the  estates  of  A.,  and  that  the 
husband  had  agreed  to  make  certain  charges  in  favour  of  B. 
and  their  children ;  and  that  A.  had  under  a  power  charged  his 
estates  with  3,000/.,  and  that  it  had  been  agreed  that  A.  should 
pay  1,000/.,  part  of  B.'s  portion,  to  the  husband  at  once,  and 
that  A.  should  appoint  2,000/.  (the  residue  of  the  3,000/.)  as  a 
charge  on  his  estates,  the  sums  to  be  in  full  for  B.'s  portion. 
This  appointment  was  afterwards  made  ;  and  B.  and  her 
husband  released  A.  and  his  heirs  from  all  claims  in  respect  of 
other  provisions  for  children.  This  recital  was  held  not  to 
amount  to  a  personal  covenant  by  A.,  although  it  should  prove 
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that  the  2,000^.  was  not  well  charged,  hy  reason  of  the  execu- 
tion of  the  power  being  invalid.  And  generally  as  to  recitals 
operating  as  covenants,  see  Holies  v.  Carr  (3  Sw.  638) ;  Bucliett 
V.  Gwdon  (11  Ir.  Oh.  E.  181) ;  Monypenny  v.  Monypenny  (9  H. 
L.  C.  114) ;  Thompson  v.  Thompson  (6  I.  E.  Eq.  113,  322) ; 
Weldon  v.  Bradshaw  (7  ib.  168) ;  Dawes  v.  Tredwell  (18  Ch.  D. 
354) ;  Elphinstone  on  Deeds,  415. 

And  if  the  hushand  appoints  the  jointure  in  consideration  of 
his  wife's  fortune,  no  claim  can  be  maintained  by  him  or  in  his 
right,  while  the  terms  are  not  fulfilled  on  his  part  {Mitford  v. 
Mttford,  9  Ves.  87). 
Appointments      5.  Formerly  it  was  common  to  give  power  to  appoint  lands 
free  from         iiot  exceeding  a  certain  yearly  value  byway  of  jointure,  but 
taxes.  j^^  power  in  modern  practice  is  in  general  to  appoint  a  rent- 

charge  or  rentcharges  not  exceeding  a  certain  amount  (David- 
son, iii.  470).  This  distinction  must  be  borne  in  mind  in 
considering  from  what  taxes  jointures  may  be  appointed  free. 
In  Hervey  v.  Hervey  (1  Atk.  561),  it  was  considered  clear  that 
a  power  to  A.  to  make  a  jointure  of  such  of  the  settled  lands 
as  he  thought  proper,  not  exceeding  600?.  per  annum,  would 
not  authorize  the  settlement  of  an  annuity  clear  of  taxes ;  and  it 
was  so  held  in  Lady  Londonderry  v.  Wayne  (Ambl.  424). 

But  it  seems  the  better  opinion  that,  if  a  yearly  amount  by 
way  of  rentcharge  is  authorized,  an  appointment  may  be  made 
free  from  participation  in  the  burdens  of  the  land  (Davidson, 
iii.  472  n.). 
Clear  Where  the  power  was  to  appoint  any  part  of  the  premises, 

not  exceeding  a  certain  clear  yearly  value,  to  a  wife  for  her 
jointure,  Lord  Hardwicke  said  that  the  word  "  clear  "  was  to 
be  construed  as  it  would  be  in  an  agreement  between  buyer 
and  seller;  that  is,  clear  of  all  outgoings,  incumbrances,  and 
extraordinary  charges,  not  according  to  the  custom  of  the 
country,  as  tithes,  poor-rates,  church-rates,  &c.,  which  are 
natural  charges  on  the  tenant.  If  in  the  country  where  the 
estates  lie  it  had  been  the  custom  for  the  landlord  to  pay  those 
rates,  the  jointure  ought  to  be  subject  to  them,  for  they  would 
in  such  case  only  be  ordinary  charges  {Lord  Tyrconnel  v.  Bulte  of 


value.' 
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Aiwaster,  Ambl.  240).     Such  a  jointure  will  be  clear  of  land  tax 

(1  Bro.  C.  C.  4,  n.). 

In  Treror  v.  Treror  (13  Sim.  108 ;  1  H.  L.  C.  239),  an  estate 

■was  by  -will  directed  to  be  settled  in  strict  settlement,  and  in 

tbe  settlement  was  to  be  contained  a  power  for  the  tenant  for 

life  to  jointure  "to  the  extent  of  one  fifth  part  of  the  then 

ordinary  annual  rental  of  the  estates."     It  was  held  that  the 

settlement  ought  to  authorize  the  tenant  for  life  to  charge  the 

estates  with  a  clear  yearly  rentoharge,  not  exceeding  one  fifth  of 

the  yearly  rent  of  the  estates  payable  at  the  time  of  creating  the 

charge.      The   House    of   Lords   affirmed   the   decree   without 

entering  into  this  point  at  all.     See  this  case  observed  on  by 

Lord  St.  Leonards  (Prop.  H.  of  L.  489),  where  he  concludes  that 

the  settlement  only  authorized  the  appointment  of  a  jointure 

equal  to  one  fifth  of  the  rent  received  by  the  landlord,  after  the 

deduction  of  land  tax  and  the  like,  but  that  the  jointure,  when  so 

fixed,  remained  payable  at  that  sum  for  the  whole  life,  clear  of 

deduction,   obviously  because  the  proper  deduction  was  made 

once  for  all  when  the  actual  amount  was  fixed. 

The  usual  form  in  instruments  at  the   present   time   is   to  "■Without 

any  deduc- 
authorize  a  rentcharge  of  the  amount  specified  to  be  charged  tion." 

"  without  any  deduction." 

These  words  -nail  exonerate  the  jointress  from  succession  duty  Succession 
and  legacy  duty,  the  effect  of  the  words  being  to  make  an  ^^' 
additional  grant ;  or  rather,  it  is  an  integral  part  of  the  grant 
of  the  rentcharge,  conveying  to  the  jointress  the  right  of  having 
any  such  deduction  raised,  and  imposing  on  the  trustees  the 
obligation  of  having  the  rentcharge  paid  without  any  such 
deduction,  that  deduction  being  left  to  be  satisfied  out  of  the 
other  rents  of  the  estates  which  they  would  have  a  right  to  raise, 
plus  the  amount  necessary  to  satisfy  the  rentcharge  (Floi/er  v. 
Bankes,  3  D.  J.  &  S.  306 ;  Feareth  v.  Marriott,  22  Oh.  D.  182 ; 
Be  Bobiihs,  Nelson  v.  Robins,  58  L.  T.  382). 

The  cases  as  to  income  tax  are  somewhat  conflicting,  and  are  Income  tax. 
explained  by  Kay,  J.,  in  Gleadow  v.  Lcdlmm  (22  Oh.  D.  269), 
as  falling  under  two  heads :  (1)  when  the  annuity  or  jointure  is 
given  first,  and  is  followed  by  a  direction  that  it  shall  be  free 
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from  all  deductions  in  respect  of  any  taxes;  (2)  where  the 
annuity  or  jointure  is  directed  to  be  paid  -witlaout  any  deduction, 
or  free  from  legacy  duty  and  other  deductions.  In  the  first  class 
of  cases  (of  which  Festing  y.  Taylor,  3  B.  &  S.  217 ;  Lord  Lovat 
V.  Bucliess  of  Leeds,  2  Dr.  &  S.  62 ;  31  L.  J.  Ch.  503  ;  and  Re 
Bannerman,  21  Ch.  D.  105,  are  examples)  the  word  "deductions" 
was  construed  by  the  word  "taxes"  which  was  associated  with 
it,  and  was  held  to  include  income  tax.  In  the  second  class  of 
cases  (of  which  Lethhridge  v.  Thvrlow,  15  Beav.  334;  Abadam 
V.  Abadam,  33  Beav.  475 ;  and  Sadler  t.  Rickards,  4  K.  &  J. 
302,  are  examples)  the  word  deduction  had  its  strict  and  usual 
meaning  given  to  it :  and,  as  Lord  Hatherley  said  in  Turner  v. 
Mullineux  (1  J.  &  H.  334), "  this  Court  always  holds  that  income 
tax  is  not  a  deduction." 

Where  a  settlement  authorized  the  grant  of  a  rentcharge  "  to 
be  tax  free  and  without  any  deduction,  and  to  be  issuing  out  of 
and  chargeable  on  lands  in  Ireland,  so  that  such  rentcharge  do 
not  exceed  the  yearly  sum  of  3,000/.  of  lawful  money  of  Great 
Britain,"  it  was  held  that  the  rentcharge  was  payable  in  Ireland 
in  English  currency,  and  that  the  appointee  was  not  entitled  to 
have  the  sum  transmitted  to  England  free  of  all  charge  of 
conveyance  and  exchange  {Lansdoicne r. Lamdoicne,2'Bligh.,  60). 

6.  Where  lands  of  a  given  value  are  to  be  settled,  the  taxes 
from  which  the  jointure  is  to  be  free  are  to  be  ascertained  at 
the  time  of  the  execution  of  the  power  {Lord  Tyrconnel  v.  Bulce  of 
Ancasfer,  Ambl.  239 ;  Trevor  v.  Trevor,  13  Sim.  136) ;  although 
Lord  Henley  held  that  the  death  of  the  husband  was  the  proper 
period  {Lady  Londonderry  v.  Wayne,  Ambl.  427;  Sug.  Pow. 
705;  Prop.  H.  of  L.  489). 

7.  A  power  to  charge  a  jointure  (which  is  an  estate  in  lands 
limited  to  a  wife  expectant  upon  a  life  estate  of  her  husband) 
cannot  be  properly  executed  by  an  appointment  of  a  sum  to  be 
paid  immediately  on  the  appointor's  death ;  the  jointure  arises 
out  of  the  rents  and  profits  of  the  land  as  they  arise  de  die 
in  diem. 

But  if  the  donee  of  the  power  in  exercising  it  charge  a 
jointure  of  less  amount  than  that  authorized,  but  direct  an 
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immediate  payment  of  a  certain  amount,  it  seems  that  such 
immediate  payment,  if,  with  the  amount  of  the  jointure 
properly  appointed,  it  do  not  exceed  the  limits  authorized,  may 
be  taken  as  an  appointment  of  a  jointure  of  a  larger  sum  (/.  e.,  of 
the  amount  at  once  payable  and  of  the  jointure)  for  the  first 
year,  and  of  a  smaller  sum  {i.e.,  of  the  jointure  only)  for  the 
future.  Of  course,  if  the  amount  directed  to  be  immediately 
paid,  when  added  to  the  jointure  proper,  exceed  the  amount 
authorized  to  be  charged,  the  appoiatment  will  fail  j^i'o  tanto. 

The  question  as  to  what  would  be  the  eilect  of  the  death  of 
the  jointress  before  the  first  regular  day  of  payment,  has  never 
been  decided  ;  but  by  virtue  of  the  Apportionment  Acts  (4  &  5 
Wm.  4,  c.  22,  and  33  &  34  Vict.  c.  35)  the  jointress  would  be 
entitled  to  a  proportionate  part  of  the  jointure  calculated  at  the 
larger  amount ;  and  if  such  larger  amount  should  be  less  than 
the  amount  authorized  to  be  charged,  the  estate  of  the  jointress 
would  be  entitled  not  merely  to  an  apportioned  part  of  such 
larger  amount,  but  to  an  amount  equivalent  to  an  apportioned 
part  of  the  whole  amount  authorized  to  be  charged,  on  the 
ground  that  the  appointor  meant  her  to  have  so  much  down, 
and  that  his  intention  ought  to  be  carried  out  as  far  as  is 
practicable. 

In  Purcell  v.  Purcell  (2  Dru.  &  "War.  217),  the  power  was 
conferred  by  will  in  these  words :  "  I  hereby  empower  my  son 
W.  to  charge  said  land  with  a  jointure  by  deed  or  will  for  any 
wife  he  may  marry."  The  son  purported  to  exercise  the  power, 
and  directed  the  first  payment  of  the  rentcharge  to  be  made  on 
the  day  of  his  own  decease.  The  Lord  Chancellor  said :  "  The 
party  had  a  general  power  to  jointure,  and,  within  the  value  of 
the  property,  there  was  no  limit  to  the  amount.  It  is  not 
perhaps  a  natural  construction  of  this  power  to  say,  that  the 
jointure  might  be  made  payable  instanter  upon  the  death  of  the 
donee ;  but  this  result  might  have  been  indirectly  effected,  for 
the  appointee,  the  jointress,  having  lived  beyond  the  first 
regular  day  of  payment,  there  was  nothing  to  have  prevented 
the  party  from  appointing  that,  on  the  first  regular  day  of 
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payment,  she  should  receive  douhle  the  sum  to  which  she  was 
to  be  entitled  on  every  subsequent  day.  I  may  consider  the  case 
just  as  if  he  had  directed  that  an  amount  equal  to  both  the  first 
and  second  payments  should  be  payable  on  the  first  regular  day 
of  payment  after  his  decease.  If,  indeed,  the  jointress  had  died 
before  the  first  day,  a  question  might  have  arisen,  but  as  the 
case  now  comes  before  me,  I  do  not  see  why  I  cannot,  in  favour 
of  the  intention,  do  that  in  the  manner  I  have  pointed  out, 
which  he  clearly  had  the  power  to  accomplish." 

8.  It  was  formerly  not  unusual  to  make  the  power  to  jointure 
in  proportion  to  the  amount  of  fortune  brought  into  the  family 
by  the  lady.  If  such  be  the  case,  the  transaction  must  be  fair : 
a  nominal  portion  is  not  sufficient :  nor  if  the  husband  or  his 
friends  advance  money  to  make  up  the  sum,  and  it  is  afterwards 
repaid :  nor  if  the  wife's  portion  is  settled  to  her  separate  use. 
The  object  of  making  such  powers  is,  that  the  person  may  marry 
providently,  and  not  burden  the  estate  with  a  jointure  for  a 
woman  who  brings  nothing.  It  is  not  necessary  that  the  portion 
should  be  paid  to  and  actually  spent  by  the  husband ;  where 
the  portion  is  settled  in  a  proper  and  reasonable  manner  for  the 
benefit  of  the  family  in  a  fair  way  of  contracting,  that  is  not 
within  the  reason  of  the  cases  on  fraud  and  coUusion  {Lord 
Tyrconnely.  Duke  of  Ancaster,  Ambl.  238). 

A  power  to  jointure  to  such  amount  as  A.  shall  deem 
expedient  in  proportion  to  the  portion  he  may  receive  with  his 
wife,  authorizes  a  jointure,  although  the  wife  brings  no  portion 
{Ee  Molten,  2  Ir.  C  L.  E..  634).  If  the  power  expresses  no 
limit,  it  is  difficult  to  say  that  the  Court  can  assign  any  limit ; 
and  even  if  the  words  be  "  reasonable  amount,"  the  reason- 
ableness is  left  to  the  appointor  (see  Sug.  Pow.  437,  and  the 
comments  there  on  Lord  Tankerville  v.  Coke,  Mos.  146 ;  and 
EdgeiDorth  v.  Edgeworth,  Beat.  328). 

9.  An  appointment  under  a  power  to  appoint  a  provision  for 
or  in  the  name  of  jointui'e  will  not  bar  dower,  unless  the 
appointor  so  declare ;  and  it  seems  clear  that  the  appointor  may 
lawfully  make  such  a  declaration  (Sug.  Pow.  707 ;  and  as  to 
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dower,  see  now  3  &  4  Wm.  4,  c.  105).  It  is  well  settled  that 
adultery  does  not  cause  a  husband  to  forfeit  his  estate  by 
curtesy,  nor  the  wife  to  forfeit  her  jointure  {Sidney  v.  Sidney, 
3  P.  W.  269 ;  Re  Walier,  LI.  &  G.  at  p.  326 ;  Fearon  v.  Lord 
AyJesford,  14  Q.  B.  D.  792).  But  the  power  of  jointuring  may 
he  so  worded  as  to  render  it  necessary  that  the  woman  claiming 
it  should  answer  the  description  of  wife  at  the  husband's  death 
(cf.  Bullmorc  t.  Wtjnter,  22  Ch.  D.  619;  Re  Morrieson,  40 
Ch.  D.  30). 
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Not  usual 
power. 


1.  It  has  been  held  that  powers  of  this  nature  are  not  usual 
powers  within  the  meaning  of  a  direction  to  make  a  settlement 
"with  all  usual  powers,  including  a  power  to  jointure"  {Higgin- 
sony.  Barnehy,  2  S.  &  S.  516),  "because  the  effect  of  such  a 
power  would  be  to  diminish,  the  estate,  which  was  expressly 
limited  in  strict  settlement,  and  because  there  was  no  certain 
rule  as  to  the  quantum  of  such  portions  by  which  the  Court 
could  be  guided."  The  Vice- Chancellor  considered  that  the 
words  referred  to  the  usual  and  necessary  powers  of  manage- 
ment. It  is  to  be  observed  that  the  express  mention  of  a  power 
to  jointure  to  some  extent  negatived  the  intention  of  inserting 
any  other  similar  power;  (cf.  Pearse  v.  Baron,  Jac.  158).  But 
it  may  be  doubted  whether  any  general  rule  can  be  laid  down ; 
{see  Sackvilk- West  Y.  Lord  lEolmesdale,  L.  E.  4H.  L.  543,  577). 
The  question  necessarily  arises  on  executory  instruments,  and 
turns  on  the  construction  of  the  particular  document.  But  a 
mere  covenant  in  marriage  articles  to  settle  an  estate,  after  pay- 
ment of  an  annuity  to  the  intended  wife,  upon  the  covenantor's 
issue  by  such  wife,  excludes  the  creation  by  the  covenantor  of 
charges  in  favour  of  younger  children.     Such  a  covenant  can 
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only  be  performed  in  one  of  two  ways,  either  by  limiting  the 
estate  to  the  first  and  other  sons  of  the  settlor  successively, 
according  to  seniority  in  tail,  with  remainder  to  the  daughters 
as  tenants  in  common  in  tail,  with  cross-remainders  between 
them ;  or  by  limiting  the  estate  to  all  the  children,  male  and 
female  aliie,  as  tenants  in  common  in  tail,  with  cross-remainders 
between  them.  The  former  is  the  established  form  in  the 
absence  of  express  provision  to  the  contrary.  But  neither  of 
such  limitations  would  support  a  charge  in  favour  of  younger 
children,  it  being  well  settled  that  when  there  is  a  contract 
merely  to  settle  upon  the  eldest  son  as  heir  in  tail,  there  is  no 
power  in  the  Court  to  award  portions  to  younger  children,  unless 
there  is  in  the  articles  some  provision  for  that  purpose,  or  some 
reference  to  some  other  document  which  can  enable  the  Court  to 
ascertain  what  the  amount  of  such  provision  ought  to  be  (Grier 
V.  Grier,  L.  E..  5  H.  L.  688,  708 ;  and  see  Bedford  v.  Abercorn, 

1  M.  &  C.  312;  Savage  v.  Carroll,  1  B.  &  B.  265,  276).  And 
as  children  or  issue  in  a  marriage  settlement  mean  prima  facie 
the  children  of  that  particular  marriage  {Bafforne  v.  Goodman, 

2  Vern.  362),  no  power  of  charging  in  favour  of  the  children  of  On  issue  of 
a  second  marriage  could  properly  be  inserted.     Thus,  in  Hart  marriage. 
V.  Middlelmrst  (3  Atk.  371),   ante-nuptial  articles  contained  a 
covenant  to  convey  lands  to  trustees  in  trust  for  the  settlor  for 

life,  with  remainder  to  the  wife  for  life,  with  remainder  "to  the 

issue  of  this  match,  in  such  sort,  manner,  and  form,  and  subject 

to  such  charges  for  younger  children,"  as  the  settlor  should 

appoint :  and  it  was  held  that  the  only  child  of  the  marriage  (a 

daughter)  was  entitled  to  have  a  settlement  of  the  lands  made  on 

her  as  tenant  in  tail  to  the  exclusion  of  the  son  of  the  settlor  by 

a  second  marriage :  and  the  argument  that  the  settlor  might 

limit  the  estate  to  the  son  of  the  second  marriage,  leaving  a 

charge  for  the  benefit  of  the  daughter  of  the  first  marriage,  was 

rejected ;  and  see  Re  Woodleys,  29  L.  E.  Ir.  304. 

In  Maun  v.  Mayn  (5  Eq.  150),  an  executory  deed  provided  Power  of  ad- 

n         ■  f  1     1  -1  1         vancement. 

for  the  settlement  of  a  sum  of  money  on  the  wiie  and  children 

of  the  settlor,  "  with  all  the  powers  for  changing  the  security, 

and  for  maintenance,  and  other  powers  and  trusts  which  are 
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Authorizes 
sale. 


usually  inserted  in  a  money  settlement  of  the  like  nature;" 
and  it  was  held  by  Y.-O.  Wood  that  a  power  of  advancement 
was  proper  to  be  inserted  (see  p.  154). 

In  Lord  Holmesdale  v.  West  (12  Eq.  280),  it  was  held  that  in 
the  settlement,  to  be  made  in  accordance  with  the  directions 
given  by  the  House  of  Lords  in  Sackville-  West  v.  Lord  Solmes- 
dah  (L.  E.  4  H.  L.  543),  no  provision  ought  to  be  inserted 
postponing  the  vesting  of  the  portions  until  the  death  of  the 
person  creating  them. 

2.  A  power  of  charging  land  will  authorize  a  charge  upon 
any  portion  thereof,  and  a  power  of  charging  indefinitely  may 
be  executed  by  a  sale  so  as  to  bind  the  whole  inheritance  {Long 
V.  Long,  5  Yes.  445).  Equity  will  at  any  rate  decree  a  sale  to 
raise  the  charge  (Sug.  Pow.  429).  And  an  unlimited  indefinite 
charge  upon  rents  and  profits  is  a  charge  upon  the  corpus,  just 
as  an  unlimited  indefinite  gift  of  rents  and  profits  is  a  gift  of 
the  corpus  {Phillips  v.  Gutteridge,  3  D.  J.  &  S.  332 ;  and  see 
Pearson  v.  Helliwcll,  18  Eq.  411). 

Such  a  charge  authorizes  a  sale  or  mortgage  for  the  purpose 
of  raising  the  portions,  and  also  the  incidental  costs  {Armstrong 
V.  Armstrong,  18  Eq.  641;  Michell  v.  Michell,  4  Beav.  549). 
Such  costs  are  payable  by  the  estate,  and  not  out  of  the  portions 
{ibid.) ;  but  such  costs  do  not  include  the  costs  occasioned  by  deal- 
ings with  the  charges  {Stewart  v.  Marquis  of  Donegal,  2  Jo.  &  L. 
636).  In  general  where  money  is  directed  to  be  raised  by  rents 
and  profits,  unless  there  are  other  words  to  restrain  the  meaning, 
and  to  confine  them  to  the  receipt  of  the  rents  and  profits  when 
they  accrue,  the  Court,  in  order  to  obtain  the  end  which  the 
party  intended  by  raising  the  money,  has,  by  a  liberal  construc- 
tion of  these  words,  taken  them  to  amount  to  a  direction  to  sell 
{Green  v.  Belcher,  1  Atk.  605 ;  Metcalfe  v.  Hutchinson,  1  Ch.  D. 
591). 

The  expression  "rents  and  profits"  will  not  confine  the  power 
to  the  mere  annual  rents,  but  the  trustees  are  to  raise  it  out  of 
the  estate  itself  by  sale  or  mortgage  {Bootle  v.  Blundell,  1  Mer. 
193,  233).  In  this  case  Lord  Eldon  says :  "I  have  understood 
it  to  be  a  settled  rule  that  when  a  term  is  created  for  the  purpose 
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of  raising  money  out  of  the  rents  and  profits,  if  tlie  trusts  of  the 
will  require  that  a  gross  sum  should  be  raised,  the  expression 
'rents  and  profits'  will  not  confine  the  power  to  the  mere 
annual  rents,  but  the  trustees  are  to  raise  it  out  of  the  estate 
itself  by  sale  or  mortgage."  Lord  Thurlow  says  the  same  in 
Shrewshiry  v.  Shreicsbiifi/  (1  Ves.  jun.  234) ;  and  Sir  Thomas 
Plumer  in  Alhni  v.  Backhouse  (2  Y.  &  B.  75),  where  aU  the 
earlier  oases  are  collected  in  the  judgment. 

Where  there  is  an  alternative  direction,  the  most  reasonable 
construction  is  that  annual  charges  should  be  discharged  out  of 
annual  rents  and  profits,  and  that  gross  sums  should  be  raised 
by  sale  or  mortgage  (2  Jarm.  4th  ed.  615 ;  3  Dav.  Cony.  3rd  ed. 
449). 

Where  charges  are  to  be  raised  by  sale  or  mortgage,  the 
Court,  in  determining  by  which  mode  the  money  shall  be  raised, 
will  have  regard  to  the  wishes  of  those  immediately  interested 
rather  than  of  those  whose  interests  are  more  remote  (Metcalfe 
V.  Hutchinson,  1  Ch.  D.  591). 

If  the  person  who  creates  the  charge  express  an  intention  that 
it  shall  affect  the  rents  and  profits  as  they  arise  only,  effect  must 
be  given  to  such  intention  [Foster  v.  Smith,  1  Ph.  629  ;  £arle  v. 
Bellingham,  24  B.  445 ;  Wilson  v.  Halliley,  1  E.  &  M.  590 ;  Be 
Gh-een,  40  Ch.  D.  610). 

And  there  may  be  cases  where  the  coijyus  is  not  charged,  but 
there  is  a  continuing  charge  on  the  rents  and  profits  {Booth  v. 
Coulton,  5  Ch.  684;  and  see  Taylor  v.  Taylor,  17  Eq.  324; 
Michell  y.  Wilton,  20  Bq.  269;  Hayes  and  Jarman,  Concise 
Prec.  of  WiUs,  9th  ed.  169). 

It  is,  of  course,  open  to  a  settlor  or  testator  to  direct  the  mode 
in  which  portions  shall  be  raised;  and  where  a  particular  method 
of  raising  is  directed,  it  implies  that  they  shall  not  be  raised  in 
any  other  way  {Ivy  v.  Gilbert,  2  P.  W.  13,  18).  Thus,  in 
Bennett  v.  Wyndham  (23  Beav.  521),  there  was  a  trust  out  of 
the  rents,  issues,  and  profits,  or  by  such  other  ways  and  means, 
except  a  sale  or  sales,  to  raise  money  to  pay  off  charges :  and  it 
was  held  that  the  money  could  not  be  raised  either  by  sale  or 
mortgage,  or  by  lease  on  fines,  but  that  the  other  ways  and 
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means  referred  to  meant  by  timber  or  mines.  Where  the 
ordinary  profits  of  a  term  are  not  sufficient  to  raise  a  portion, 
timber  may  be  felled,  or  a  mine  worked  {Offley  v.  Offley,  Prec. 
Oh.  26).  And  as  to  the  duties  and  powers  of  trustees  for  raising 
charges  by  sale  of  timber,  see  Marker  v.  Kekewich  (8  Ha.  291) ; 
KcMwichy.  Marker  (3  Mac.  &  Gr.  311) ;  and  Re  Marquis  of  Bute 
(27  Ch.  D.  196). 

3.  The  question  as  to  the  time  when  portions  become  payable 
and  are  to  be  raised  depends  "  on  the  particular  penning  of  the 
trust "  {Rebblethivaite  v.  Carturight,  Ca.  t.  Talbot,  32) ;  and  it  is 
therefore  difficult  to  state  any  general  rule.  It  is,  however, 
settled  that : — 


If  the  interests  are  vested,  or  the  contingencies 
have  happened  on  which  the  portions  are  to  be 
paid,  and  the  portions  are  required,  they  must  be 
raised,  although  the  only  means  of  raising  them 
may  be  by  sale  or  mortgage  of  a  reversionary 
term  [Massy  v.  Lloyd,  10  H.  L.  C.  248 ;  Codring- 
ton  V.  Lord  Foley,  6  Ves.  364,  379). 


Portions 
secured  on 
reversionary 
term. 


"  The  intention  is  to  govern,  and  when  the  period  has  arrived 
at  which  portions  are  clearly  directed  to  be  paid,  you  must  raise 
them,  although  the  act  of  doing  so  involves  a  considerable 
sacrifice  and  waste  of  property "  (10  H.  L.  C.  263 ;  and  see 
Eenty  v.  Wrey,  21  Ch.  D.  332,  359). 

So,  too,  if  there  be  a  limitation  to  a  parent  for  Hfe,  with  a 
term  to  raise  portions  for  children  at  twenty-one  or  marriage,  to 
take  effect  according  to  his  appointment,  primd  facie  the  inten- 
tion is  that  the  donee  should  be  able  to  appoint  that  the  portion 
should  be  immediately  raised:  and  this  intention  will  not  be 
controlled  by  the  fact  that  the  term  for  securing  the  portions  is 
reversionary,  nor  that  the  settlement  contains  a  maintenance 
clause  {Smyth  v.  Foley,  3  Y.  &  C.  Ex.  142 ;  Michell  v.  Michell, 
4B.  649). 

In  Keily  v.  Keily  (4  Dr.  &  War.  38),  on  the  marriage  of  B., 
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lands  of  A.,  his  father,  were  vested  in  trustees  in  trust  for  A. 
during  B.'s  life,  and  subject  thereto  to  secure  a  jointure  and  to 
raise  4,000/.  for  younger  children,  to  be  divided  according  to 
B.'s  appointment,  and  ia  default  equally,  and  to  be  payable  at 
twenty-one  or  marriage,  "  if  such  respective  times  of  payment 
should  happen  after  the  death  of  B.,  but  if  before,  then  within 
three  calendar  months  after  the  death  of  B.,  and  not  before  or 
sooner,  unless  with  the  consent  of  A.  if  living,  and  if  dead,  of 
B."  B.,  after  A.'s  death,  appointed  in  favour  of  a  younger 
child  who  had  attaiued  twenty-one,  and  directed  such  portion  to 
be  raised  and  paid  at  once.  This  appointment  was  held  to  be 
authorised  by  the  settlement. 

"  The  rule  upon  the  whole  depends  upon  this :  whether  it  was 
the  intention  of  the  parties  to  the  instrument,  attending  to  the 
whole  of  it,  that  the  portion  should  or  should  not  be  raised  iu 
this  manner :  taking  it  prima  facie  to  be  the  intention  upon  the 
general  rule,  if  there  is  nothing  more  than  a  limitation  to  the 
parent  for  life,  with  a  term  to  raise  portions  at  the  age  of 
twenty-one  or  marriage,  if  there  is  nothing  more  and  the 
interests  are  vested,  and  the  contingencies  have  happened  on 
which  the  portions  are  to  be  paid,  the  interest  is  to  be  paid,  and 
the  portions  must  be  raised  ia  the  only  manner  in  which  they 
can  be  raised ;  that  is  by  mortgage  or  sale  of  the  reversionary 
term"  (Codrington  v.  Lord  Foley,  6  Yes.  364, 380  ;  JFally.  Carter, 
2  Atk.  356;  TF>/nter  v.  Bold,  1  S.  &  S.  507;  Okeden  v.  Okeden, 
1  Atk.  550  ;  Whale//  v.  Morgan,  2  Dr.  &  Wal.  330 ;  Uvelyn  v. 
M-eli/ii,  2  P.  W.  659). 

And  portions  do  not  become  payable  although  actually  vested  Power  of 
and  due  imder  a  trust  to  raise  portions,  so  long  as  there  is  in  g„apends'^ 
existence  a  general  power  of  revoking  the  whole   settlement  portions. 
{Rereshy  v.  Newland,  2  P.  W.  93).    "With  respect  to  the  power 
of  revocation,  it  is  still  a  subsisting  power,  and  consequently 
suspends  and  prevents  the  portions  from  being  as  yet  payable, 
because  the  father,  by  consent  of  the  trustees,  may  yet  revoke : 
he  may  revoke  at  any  time  before  the  portion  is  raised  and 
paid."     The  decision  was  affirmed  in  D.  P.,  6  B.  P.  G.  75,  and 
is  cited  with  approval  by  Lord  St.  Leonards  (Pow.  454), 
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Is  tbe  wtole  4.  There  has  been  some  difference  of  opinion  on  the  question 
tiona  raiseable  whether  the  whole  sum  raiseable  for  the  portions  of  younger 
partbecorM°''^  children  should  he  raised  as  soon  as  any  of  the  portionists  have 
payable?  heoome  entitled  to  payment,  although  others  have  not  yet 
acquired  vested  interests. 

In  GiUibrand  v.  Goold  (5  Sim.  149),  Shadwell,  Y.-C,  held 
that  the  whole  sum  ought  to  he  raised  immediately,  and  he  dis- 
posed of  the  objection,  that  the  younger  children  whose  shares 
were  not  yet  payable  might  lose  by  a  fall  of  consols,  by  saying 
that  an  investment  in  consols  was  equivalent  to  payment.  Bed 
qu. ;  for  a  creditor  whose  claim  is  not  payable  cannot  be  bound 
by  any  investment  in  consols  that  his  debtor  may  choose  to 
make  in  order  to  satisfy  the  debt  when  due. 

In  Leech  v.  Leech  (2  Dr.  &  War.  568),  the  trust  was  to  raise 
4,000^.  for  the  portions  of  younger  children,  to  be  paid  at 
twenty-one  or  marriage.  Sugden,  L.  C,  held  that  as  some  of 
the  children  had  attained  twenty-one,  the  whole  sum  was  to  be 
raised  at  once,  and  that  the  shares  of  infants  were  to  be  invested 
until  they  attained  twenty-one,  and  the  dividends  thereon 
applied  for  their  maintenance  in  lieu  of  the  maintenance  to 
which  they  were  entitled  under  the  trusts  of  the  term. 

In  Peareth  v.  Greenwood  (28  W.  E.  417),  lands  were  limited 
to  trustees  for  a  term  of  years  in  trust  to  raise  portions  for 
younger  children,  to  be  vested  at  twenty-one  or  marriage,  with  a 
proviso  that  no  sale  or  disposition  should  be  made  until  some 
one  of  the  portions  should  be  actually  payable.  It  was  held 
that  the  whole  sum  was  raiseable  when  the  eldest  of  the  younger 
children  attained  twenty-one.  But  here  the  proviso  rendered  it 
plain  that  this  was  the  intention ;  and  the  Court,  moreover, 
provided  for  possible  depreciation  in  the  value  of  the  consols  to 
be  purchased  for  the  minors  by  carrying  over  a  sum  not  merely 
sufficient  to  pay  them,  but  also  to  allow  a  margin  for  depre- 
ciation. This  seems  unobjectionable;  and  the  practical  con- 
venience to  the  estate  of  the  two  former  decisions  is  obvious : 
but  it  is  by  no  means  clear  that  the  strict  rights  of  the  infants 
were  not  unduly  postponed  to  the  interest  of  the  owner  of  the 
estate  charged.     And  the  contrary  has  been  held  in  Hays  v. 


POWERS  OF  CHARGING.  535 

Bailei/  (cited  2  Dr.  &  War.  576),  by  Sir  William  Grant;  and 
in  Sheppard  v.  Wilson  (4  Ha.  392),  Sir  J.  Wigram  at  first 
refused  to  allow  tlie  owner  of  the  estate  charged  to  have  the 
portions  raised  before  any  of  them  became  payable  for  the 
purpose  of  clearing  the  estate ;  and  subsequently,  when  two  of 
the  younger  children  became  entitled  to  vested  interests,  and 
applied  to  have  the  whole  sum  raised,  the  Yioe-ChanceUor 
refused  to  direct  a  larger  sum  to  be  raised  than  was  required 
to  satisfy  the  portions  which  were  actually  due.  And  in  Edge- 
worth  V.  Edgcworth  (Beat.  328),  it  was  said  that  a  provision 
for  maintenance  and  education  during  minority  negatived  the 
raising  of  portions  during  infancy,  because  the  interest  of  the 
portions,  if  raised,  would  fulfil  these  purposes  and  render  the 
express  provision  unnecessary;  (see,  too,  Wi/nfcr  v.  Bold,  1  S.  &  S. 
507). 

A  portionist  entitled  to  a  portion  of  an  entire  charge,  and  Apportion- 
also  entitled  to  a  portion  of  the  estate  subject  to  the  charge,  is  charges  for 
not  entitled  as  a  matter  of  right  to  have  the  charge  apportioned  ^°^  loi^™- 
to  the  various  shares  of  the  estate  in  order  to  clear  his  share 
{Otway-Cave  v.  Oticaij,  2  Eq.  725) ;  but  the  Yice-Chancellor  in 
that  case  gave  the  plaintiff  an  option  of  bringing  a  scheme  into 
chambers  for  advancing  the  money  due  in  respect  of  his  share 
of  the  estate  and  so  releasiag  it. 


5.  A   power   to  charge  an    estate  with  a  gross  sum  Power  to 

.  .  1      .  /  Ti  charge  autho- 

impJies  a  power  to  charge  it  with  interest  {Boy cot  rizes  charge 
V.  Cotton^  1  Atk.  555;  Roe  v.  Pogson,  2  Madd.  and  interest. 
457 ;  Zetvis  v.  Freke,  2  Ves.  jun.  507). 

In  Simpson  v.  O'SiiIliraii  (3  Dr.  &  War.  446),  the  power  was 
to  raise  "by  deed,  mortgage,  or  any  other  writing ;"  in  this 
case  there  could  be  no  doubt,  for  a  mortgage  necessarily  supposes 
the  security  of  a  principal  sum  with  interest.  And  if  the  party 
entitled  to  charge,  or  to  give  interest  from  the  time  the  fund  is 
to  be  productive,  fixes  the  rate,  the  Court  cannot  control  his 
discretion,  either  by  diminishing  it,  if  he  gives  more  than  4/. 
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per  cent.,  or  by  increasing  it  if  he  give  less  than  legal  interest 
{Leiois  V.  Freke,  2  Yes.  jun.  507).  This,  however,  was  qualified 
by  the  proviso  that  the  rate  of  iaterest  fixed  by  the  appointor 
did  not  exceed  legal  interest.  And  Lord  St.  Leonards  on  this 
states  (Pow.  697),  that,  "if  no  rate  is  fixed,  the  Court  will  give 
4^.  per  cent.,  and  the  old  rule  as  to  the  rate  of  interest  would 
probably  still  prevail,  notwithstanding  that  the  Statutes  of 
Usury  have  been  repealed."  It  is,  however,  open  to  question 
whether  an  appointor,  who  has  not  a  mere- power  of  apportioning 
a  charge,  but  the  right  to  direct  whether  it  shall  be  raised  at  all 
or  not,  can  appoint  more  than  4/.  per  cent,  interest.  If  he  can 
exceed  4^.  per  cent.,  there  is  no  reason  why  he  should  not  appoint 
10/.  or  100/.  per  cent. ;  and  the  judgment  of  Baggallay,  L.  J.,  in 
Balfour  v.  Cooper  (23  Ch.  D.  472),  would  seem  to  give  some 
support  to  this.  The  decision  in  that  case,  however,  was  merely 
that  the  appointor  had  no  right  to  fix  the  rate  of  interest,  when 
his  power  was  limited  to  an  apportionment  of  the  charge,  but  that 
in  such  a  case  the  rate  was  that  allowed  by  the  Court.  This 
rate  is  in  England  4/.  per  cent.,  and  in  Ireland  6/.  per  cent.  {ihid. ; 
and  see  Young  v.  Lord  Waterpark,  13  Sim.  199 ;  Leslie  v.  Leslie, 
LI.  &  G.  1 ;  Pitrcell  v.  Purcell,  2  Dr.  &  War.  217 ;  Simpson  v. 
0' Sullivan,  3  Dr.  &  War.  446). 
Interest  to  be  The  interest  ought  not  to  be  directed  to  accumulate,  but 
should  be  paid  annually ;  for  when  it  is  given  at  the  rate  of 
61.  per  cent,  the  natural  construction  is,  that  it  should  be  paid 
annually  and  become  due  every  day,  for  it  is  given  as  a  recom- 
pense in  the  meantime,  till  the  principal  is  due  {Boycot  v. 
Cotton,  1  Atk.  555). 

And  the  person  who  has  sustained  a  child,  in  whose  favour  a 
charge  has  been  made,  will  be  entitled  to  the  interest,  for  it  is 
given  for  maintenance  [ilid.  556). 

If  the  terms  of  the  power  do  not  admit  of  the  raising  of  the 
principal  in  the  lifetime  of  the  tenant  of  the  particular  estate, 
interest  cannot  be  due  until  after  his  death ;  for  interest  is  only 
in  lieu  of  non-payment  of  principal  {Churchman  v.  Harvey, 
Ambl.  342 ;  Reynolds  v.  Meyrick,  1  Ed.  48 ;  Massy  v.  Lloyd,  10 
H.  L.  C.  248 ;  Lyddon  v.  Lyddon,  14  Yes.  558). 


paid  annually. 
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And  it  seems  that  if  the  charge  is  to  be  raised  out  of  annual  Charge  raise- 
rents  and  profits,  it  -vvill  not  carry  interest  {Evelyn  v.  Evelyn,  2  annua"  rents. 
P.  W.  666). 

6.  The   tenant  for  life  is  bound  to  keep  down  the  Tenant  for 
interest  on  charges  upon  the  estate ;  and  that,  too,  downS^terlsi^ 
although  he  has  also  an  absolute  power  of  appoint- 
ment {Whitbread  \.  Smith,  3  D.  M.  &   G.  741; 
Marshall  v.  Crowther,  2  Ch.  D.  199). 

If  he  fails  to  do  so,  and  a  receiver  is  appointed,  he  will  have 
to  bear  the  costs  of  such  receiver  {Shore  v.  Shore,  28  L.  J.  Ch. 
940;  4  Drew.  501). 

But  he  is  not  bound  to  defray  the  arrears  of  interest  which 
have  accrued  during  the  Hfetime  of  a  preceding  tenant  for  life ; 
it  is  the  duty  of  the  reversioner,  as  much  as  of  the  tenant  for 
Hfe  in  remainder,  to  see  that  the  tenant  for  life  in  possession 
pays  the  interest  {Caulfleldy.  Macguire,  2  J.  &  L.  160;  Shar- 
shaic  V.  Oibhs,  Kay,  333).  If,  therefore,  a  subsequent  tenant 
for  life  is  compelled  to  pay  arrears  of  interest  upon  a  charge 
affecting  the  inheritance  which  had  accrued  during  a  prior  life 
estate,  he  is  entitled  to  repayment  of  that  sum  out  of  the  inherit- 
ance {Kincan  v.  Kennedy,  4  I.  E.  Eq.  499).  But  where  the 
tenant  for  Hfe  overpaid  interest  upon  a  charge  by  mistake,  the 
Court  would  not  allow  him  to  be  repaid  out  of  the  inheritance, 
although  the  overpayment  was  made  by  a  receiver  appointed  by 
the  Court  {ibid.).  But  every  tenant  for  hfe  is  liable  for  his  own 
time,  and,  in  order  to  liquidate  any  arrears  that  may  accrue 
during  his  own  time,  he  must  furnish  all  the  rents,  if  necessary, 
during  the  whole  of  his  life  (Kay,  333). 

In  Soiclin  v.  Slieppard  (6  I.  li.  Eq.  38,  253),  a  remainderman, 
on  coming  into  possession,  paid  out  of  his  own  pocket  interest 
which  had  accrued  dm-ing  the  preceding  life  estate  on  charges 
affecting  the  inheritance.  His  executor  was  held  entitled,  as 
against  the  executor  of  the  tenant  for  life,  not  only  to  be 
recouped  out  of,  but  to  the  whole  of  the  accumulations  of,  a 
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fund  in  Court,  the  produce  of  rents  of  the  life  estate  hrought 
into  Court  in  1815  by  a  receiver  appointed  in  an  incumbrancer's 
suit  against  the  tenant  for  life.     And  it  was  further  held  that 
the  Statute  of  Limitations  had  no  application  to  the  fund  which 
had  remained  in  Court  from  1815  to  1870,  and  that  the  remain- 
dermen had  a  specific  lien  on  all  that  remained  of  or  represented 
the  estate  for  life.     "  I  take  it  to  be  clear  that  the  obligation  of 
the  tenant  for  life  is  an  equity  arising  under  the  settlement, 
independently  of  contract,  and  that  it  attaches  as  between  the 
parties  so  as  to  enable  this  Court  at  any  time  while  the  life 
estate  has  not  been  received,  either  as  to  past  or  future  rents,  to 
attach  these  rents  or  the  produce  of  the  hfe  interest ;  and  to 
apply  it  precisely  in  the  manner  in  which  the  tenant  for  hfe 
ought  to  have  applied  it,  in  payment  of  incumbrances  which  he 
was  bound  to  pay  "  {per  Lord  St.  Leonards  in  Coote  v.  O'Reilly, 
1  Jo.  &  L.  455,  461).     In  that  case  the  tenant  for  life  had 
become  bankrupt,  and  the  question  arose  with  reference  to  a  sum 
representing  the  accumulation  of  dividends  on  a  fund  in  Court. 
And  in  Waring  v.  Coventry  (2  M.  &  K.  406),  also,  the  tenant  for 
life  had  become  bankrupt.     But  Lord  St.  Leonards'  expression 
appears  to  be  general.     However,  in  Scholefield  v.  Lockicood  (4 
D.  J.  &  S.  22,  at  p.  31),  Lord  "Westbury  says,  "A  tenant  for  life 
has  all  his  lifetime  to  pay  off  the  arrears  of  the  interest,  and  he 
cannot  be  charged  with  neglect  of  duty ;  neither  does  any  right 
arise  to  the  remainderman  until  the  death  or  insolvency  of  the 
tenant  for  life."     But  it  is  submitted  that  this  was  not  intended 
to  lay  down  any  general  proposition  of  law,  but  was  directed  to 
the  question  then  before  the  Court,  namely,  whether  there  was 
any  income  in  existence  as  a  separate  investment  at  the  date  of 
the  claimant's  judgment,  so  as  to  put  him  in  the  position  of  a 
specific  mortgagee  or  assignee  thereof ;  and  the  Lord  Chancellor 
merely  intended  to  say  that  if  there  had  been  any  such  investment, 
the  tenant  for  Hf e  would  have  made  a  good  title  thereto,  notwith- 
standing the  existence  of  arrears  of  charges ;  but  that  as  regarded 
all  other  income  the  claimant  was  in  no  better  position  than  the 
tenant  for  life.     And  this  would  accord  with  statements  of  the 
law  by  other  judges.     Thus,  in  Makings  v.  Makings  (1  D.  F.  & 
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J.  358),  Campbell,  L.  C,  says,  "  Where  there  is  a  charge  apon 
the  inheritance,  the  remainderman  may  file  a  bill  to  compel  the 
tenant  for  life  to  keep  down  the  interest  as  far  as  the  rents  and 
profits  of  the  estate  "will  go."  The  observation  was  directed  to 
an  argument  by  the  remainderman  that  the  owner  of  the  charge 
had  been  guilty  of  laches  in  not  enforcing  his  charge ;  and  in 
that  case  the  tenant  for  life  was  living  and  not  insolvent ;  and 
the  speech  of  Lord  Cranworth  in  Lord  Kensimjton  v.  JBouverie 
(7  H.  L.  C.  at  p.  5?6)  is  to  the  same  effect.  "What  the  remain- 
derman is  interested  in  is,  to  take  care  that  the  interest  is  not 
allowed  to  fall  into  arrear,  for  then  whatever  rents  may  have 
been  received  by  the  tenant  for  life,  however  sufficient  may 
have  been  their  amount,  the  remainderman  may  become  liable 
to  satisfy  the  arrears.  To  prevent  that  injustice,  he  may  in  a 
proper  case  obtain  a  receiver  at  the  expense  of  the  estate."  And 
Lord  Eomilly  in  the  same  ease  (19  Beav.  at  p.  54),  says,  "  If 
the  tenant  for  life  had  not  kept  down  the  interest,  the  remain- 
derman might  in  his  lifetime  have  compelled  him  so  to  do,  or 
might  have  obtained  a  receiver  to  take  possession  of,  and  to  apply 
the  rents  of  the  estate  for  that  purpose."  And,  notwithstanding 
a  dictum  to  the  contrary  by  Lord  Eomilly  (19  Beav.  at  p.  54), 
which  appears  to  have  been  misreported  (6  Ir.  Ch.  E..  156),  the 
estate  of  a  deceased  tenant  for  life  who  has  received  the  rents 
and  not  kept  down  the  interest  on  charges  is  liable,  to  the  extent 
of  the  rents  received,  to  recoup  the  inheritance  or  the  next 
tenant  for  life  {Baldwin  v.  Baldwin,  4  Ir.  Ch.  E.  501 ;  6  ibid. 
156 ;  Re  Whijte,  7  iUd.  61,  n. ;  Re  Gore,  9  I.  E.  Bq.  83 ;  Re 
Fitzgerald,  1  I.  E.  Bq.  453) ;  but  the  obligation  on  the  tenant 
for  life  exists  only  as  between  himself  and  the  remainderman, 
and  is  not  a  personal  obligation  which  the  incumbrancer  can 
enforce  against  him  {Re  Morleij,  8  Bq.  594). 

A  tenant  for  life,  who  pays  oil  a  charge,  is  in  general  entitled  Tenant  for 
to  be  a  creditor  for  the  amount  he  has  paid,  although  he  has  charge!™"  ° 
taken  no  assignment  of  the  charge  {Jones  v.  Morgan,  1  Bro.  C. 
C.  206 ;  and  see  Re  Pride,  1891,  2  Ch.  135).     "  I  take  it  to  be 
clear  law,  resting  on  Jones  v.  Morgan  {ubi  supra),  Shrewsbury  v. 
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Shrewslury  (1  Yes.  jun.  227),  and  Redington  v.  Redington  (1  B. 
&  B.  131) — the  principles  of  whicli  cases  appear  to  be  supported 
by  a  long  line  of  subsequent  authorities — that  a  tenant  for  life, 
when  he  pays  off  charges  affecting  the  inheritance,  is  under  no 
obligation  to  do  anything,  to  say  anything,  or  to  preserve  evi- 
dence of  anything  beyond  the  fact  of  the  payment  of  the  charge, 
to  entitle  him  to  keep  it  alive  and  raise  it  for  the  benefit  of  his 
personal  estate"  {per  Chatterton,  Y.-C,  in  Lindsay  v.  Lord 
WicMoiv,  7  I.  E.  Bq.  at  p.  204).  And  charges  affecting  the  in- 
heritance include  succession  duty,  if  paid  on  the  whole  corpus 
[Cuddon  V.  Cuddon,  4  Ch.  D.  583) ;  although  a  tenant  for  life 
is  of  course  bound  to  pay  the  duty  on  his  own  succession,  includ- 
ing the  costs  of  rendering  the  necessary  accounts  {Earl  Cowley 
V.  Wellesley,  1  Eq.  656). 

Further,  if  a  tenant  for  life  with  power  of  charging  makes  a 
charge,  his  general  personal  estate  will  not  be  liable  to  exonerate 
the  land,  and  if  he  pays  it  off  he  becomes  an  incumbrancer  on 
the  estate.  Thus,  if  there  be  tenant  for  life  with  power  of 
charging,  with  remainder  to  trustees  to  preserve  contingent 
remainders,  with  other  remainders  over  and  the  reversion  to 
himself ;  if  he  makes  a  mortgage,  and  afterwards  pays  it  off, 
he  is  himself  an  incumbrancer  on  the  estate,  even  without  taking 
an  assignment  {Re  Dighy,  Jao.  235 ;  Jenkinson  v.  Harcourt, 
Kay,  688). 
Paying-  inte-  But  a  tenant  for  life  who  pays  interest  in  excess  of  the  rents 
of  moome.  ^'^^  profits  of  the  estate  cannot  make  himself  an  iacumbrancer 
on  the  estate  for  this  excess  in  his  payments,  if  he  has  not  given 
to  the  remainderman  any  intimation  of  the  insufficiency  of  the 
rents  and  profits,  and  of  his  intention  to  charge  the  excess  of  his 
payments  on  the  inheritance.  Under  such  circumstances,  there 
is  a  presumption  of  the  sufficiency  of  the  rents  and  profits,  and 
the  personal  representatives  of  the  tenant  for  life  cannot  be 
allowed  to  rebut  that  presumption  {Lord  Kensington  v.  Bouverie, 
19  B.  39  ;  revd.  7  D.  M.  &  G.  134;  but  affirmed  by  three  Lords 
to  two,  7  H.  L.  C.  557).  This  decision  rested  on  two  grounds : 
first,  that  under  the  circumstances  the  sufficiency  of  the  income 


POWERS  OP  CHARGING.  541 

to  pay  the  charges  was  to  be  presumed ;  secondly,  that  there 
was  evidence  of  the  intention  of  the  tenant  for  life  to  take  the 
whole  burden  on  himself  (Ir.  E.  4  Eq.  503). 

It  seems,  therefore,  that  it  would  need  an  express  declaration 
of  intention  and  notice  to  the  remaindermen  to  enable  the 
tenant  for  life  to  claim  successfully  any  sum  he  may  have  paid 
in  excess  of  the  rents  and  profits  on  account  of  interest.  But  if  Extent  of 
such  a  charge  is  established,  the  account  to  be  taken  would 
extend  over  the  whole  period  duriag  which  the  tenant  for  life 
had  been  in  possession ;  no  Statute  of  Limitations  would  apply 
(7  D.  M.  &  G.  157  ;  BurreUy.  Lord  Egremont,  7  B.  205)  ;  but  it 
seems  that  the  tenant  for  life  would  not  be  regarded  as  mort- 
gagee in  possession,  so  as  to  compel  him  to  account  on  that 
footing  for  the  rents  which,  but  for  his  own  wilful  default,  he 
might  have  received  (7  D.  M.  &  Gr.  156). 

It  is  clear,  however,  that  if  the  rents  are  insufficient  and  the 
tenant  for  life  applies  the  rents  so  far  as  they  will  go  during  his 
lifetime,  but  does  not  pay  the  deficiency,  the  remainderman 
cannot  after  his  death  redeem,  except  on  payment  of  that  defi- 
ciency, or  so  much  thereof  as  can  be  claimed,  having  regard  to 
the  Statute  of  Limitations. 

7.  Although  referential  trusts  and  powers  are  not,  as  a  general  Powers  to 
rule,  to  be  read  as  multiplying  charges  {Rindle  v.  Taylor,  5  D.  by  reference. 
M.  &  G.  577;  BasMt  v.  Lodge,  23  B.  138),  this  does  not  apply 
where   the   estate  on  which  the  incumbrances  are  charged  is 
increased  proportionately. 

In  Cooper  v.  Macdonald  (16  Eq.  258),  a  testator  made  a  series 
of  specific  devises  on  trust  for  each  of  his  children  for  life,  with 
power  for  such  child  to  appoint  to  his  widow  or  her  surviving 
husband  an  annuity  not  exceeding  one-third  of  the  income  of 
the  property  specifically  devised  to  him  or  her ;  he  gave  his  resi- 
duary estate  upon  and  for  the  same  trusts  and  purposes,  and 
with  the  same  or  the  like  powers,  in  favour  of  all  his  children, 
share  and  share  alike,  and  their  issue,  as  should  correspond  with 
those  thereinbefore  expressed  and  declared  concerning  the  estates 
specifically  devised.  The  power  was  to  appoint  an  annuity  not 
exceeding  a  certain  proportion  of  the  income  of  the  property 
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charged  therewith.  The  testator  gave  other  property  and 
subjected  it  to  the  same  powers ;  biit  the  proportion  still  held ; 
the  intention  was  considered  to  be  that  the  power  was  applicable 
to  the  added,  as  much  as  to  the  original,  property.  But  it  would 
have  been  otherwise  if  the  annuity  had  been  of  a  specific 
amount.  So,  too,  if  a  power  of  charging  has  been  exercised,  and 
afterwards  estates  are  settled  to  the  same  uses  as  the  property 
subject  to  the  power,  such  estates  are  not  subject  to  the  charge 
{Ee  Berners,  41  W.  E.  188). 

And  a  power  of  charging,  which  is  given  to  A.  by  reference 
to  another  power  given  to  B.,  will  be  free  from  all  contingencies 
which  are  personal  to  B. ;  if  this  were  not  so,  A.'s  power  might 
very  probably  be  one  that  would  evanesce  altogether  {Sarrington 
V.  Harrington,  L.  E.  3  H.  L.  295). 

A  power  to  charge,  without  regard  to  any  events  which  may 
happen,  except  only  the  event  of  certain  numbers  of  children 
coming  into  existence,  when  once  it  has  been  called  into  exist- 
ence by  the  birth  of  children,  cannot  be  limited,  controlled,  or 
questioned  in  any  degree  on  the  ground  that  under  different 
states  of  circtimstances  different  results  would  be  arrived  at ;  not 
even  by  the  extreme  case  of  so  many  children  being  born  as  to 
make  the  charges  so  numerous  as  to  eat  up  all  the  estate  [Knapp 
V.  Knai^p,  12  Eq.  238). 

8.  If  a  charge  be  created  under  a  power,  whether  with  or 
without  interest,  and  the  donee  dies  before  the  age  at  which  it 
becomes  payable,  the  charge  wiU  sink  into  the  estate  (1  Atk. 
555) ;  so,  if  a  testator  executes  a  power  of  charging  by  will,  and 
the  donee  dies  before  the  will  takes  effect,  the  charge  will  lapse 
for  the  benefit  of  the  estate.  If,  however,  the  charge  be  called 
into  existence,  and  the  intention  be  clear  that  it  is  to  be  a 
charge  at  all  events,  and  the  intention  that  the  donee  should 
take  is  merely  secondary,  then  the  charge  will  remain  for  the 
benefit  of  the  next  of  kin  or  residuary  legatee  {Fosherry  v.  Smith, 
5  Ir.  Oh.  E.  321). 

The  following  propositions  are  stated  by  Lindley,  L.  J.,  in 
Sentij  V.  Wrey  (21  Ch.  D.  at  p.  359),  as  the  result  of  the 
authorities: — (1)  Powers  to  appoint  portions  charged  on  land 
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ought,  if  the  language  is  doubtful,  to  be  construed  so  as  not  to 
authorize  appointments  vesting  these  portions  in  the  appointees 
before  they  want  them,  that  is,  before  they  attain  twenty-one 
or  (if  daughters)  marry.  (2)  When  the  language  of  the  power 
is  clear  and  unambiguous,  effect  must  be  given  to  it.  (3)  When 
upon  the  true  construction  of  the  power  and  the  appointment 
the  portion  has  not  vested  in  the  lifetime  of  the  appointee,  the 
portion  is  not  raiseable,  but  sinks  into  the  inheritance.  (4)  When 
upon  the  true  construction  of  both  instruments  the  portion  has 
vested  in  the  appointee,  the  portion  is  raiseable,  even  although 
the  appointee  dies  under  twenty-one,  or  (if  a  daughter)  un- 
married. 

In  Siiiinioiis  V.  Fitt  (8  Ch.  978),  a  testator  having  a  general 
power  to  charge  real  estates  by  deed,  exercised  his  power  by 
charging  them  with  6,000/.  and  interest,  to  be  paid  after  the 
deaths  of  himself  and  his  wife  to  such  persons  as  he  should  by 
will  appoiat.  The  trusts  directed  by  his  will  with  regard  to 
this  sum  were  void  imder  the  Thellusson  Act.  This  charge 
was  regarded  as  personalty, 'and  formed  part  of  the  testator's 
residuary  estate,  and  went  to  the  nest  of  kin.  The  charge  was 
disposed  of  as  personal  estate,  and  was  personal  estate  before  it 
was  appointed. 

If  the  power  were  limited,  the  donee  could  not  of  course  by 
his  will  call  the  charge  into  existence  so  as  to  keep  it  alive, 
notwithstanding  the  death  in  his  lifetime  of  all  the  objects  of 
the  power. 

And  as  to  the  doctrine  of  the  Court  that  portions,  although 
in  a  sense  vested,  shall  not  be  raised,  unless  they  are  actually 
required,  see  Davies  v.  Stiguenin  (1  H.  &  M.  730) ;  Eemiiant  v. 
Hood  (2  D.  F.  &  J.  396) ;  and  as  to  double  portions,  see 
Chichester  v.  Coventry  (L.  E.  2  H.  L.  71) ;  MacCarogher  v. 
Whieklon  (3  Bq.  236) ;  Dawson  v.  Bauson  (4  Eq.  504) ;  Stevenson 
V.  Masson  (17  Eq.  78). 
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1.  Powers  of  leasing,  of  sale  and  exchange,  and,  where  there 
is  any  joint  property,  or  there  are  any  mines  or  any  land  fit  for 
building  purposes,  powers  of  partition,  of  leasing  mines,  and  of 
granting  building  leases,  are  powers  for  the  general  management 
and  better  enjoyment  of  the  estates,  and  such  powers  are  bene- 
ficial to  all  parties  {JTillr.  Hill,  6  Sim.  145).  Powers  of  sale 
are  therefore  "  usual  powers  "  within  the  meaning  of  an  agree- 
ment to  make  a  settlement  containing  all  usual  powers.  In 
Buhe  of  Bedford  t.  Marquis  of  Abercorn  (1  My.  &  C.  312),  it  was 
provided  by  ante-nuptial  marriage  articles  that  the  settlement 
(which  was  to  relate  to  lands  in  Ireland)  should  contain  all 
the  covenants,  provisions,  and  conditions  usually  contained  in 
marriage  settlements  in  England.  This  authorized  the  inser- 
tion of  a  power  of  sale  and  exchange,  and  the  Lord  Chancellor 
saw  no  reason  for  confining  it  to  lands  in  Ireland,  but  thought 
that  it  might  very  well  extend  to  lands  in  England ;  (and  see 
Peake  v.  Penlington,  2  V.  &  B.  311). 

If  a  testator  simply  directs  a  settlement,  but  says  nothing  as 
to  the  powers  to  be  contained  therein,  it  seems  the  better  opinion 
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that  he  must  have  intended  all  the  usual  powers  of  leasing,  sale, 
and  exchange,  and  for  the  appointment  of  new  trustees,  together 
with  a  receipt  clause,  to  be  inserted.  It  was  so  held  by  Lord 
EomUly  in  Turner  v.  Sargent  (17  B.  515),  and  by  Fry,  J.,  in 
Wise  V.  Piper  (13  Ch.  D.  848).  But  in  Wheate  v.  Sail  (17  Yes. 
80)  (which  was  not  cited  in  Turner  v.  Sargent),  Sir  Wm.  Grant 
refused  to  compel  a  purchaser  to  take  a  title  depending  on  the 
execution  of  a  power  of  sale,  which  had  been  inserted  in  a 
settlement  made  under  the  decree  of  the  Court,  in  a  suit  to  carry 
into  execution  the  trusts  of  a  will.  The  will  merely  directed  a 
settlement  so  as  to  secure  the  estate  to  certain  persons  in  succes- 
sion. The  Master  of  the  Eolls  thought  that  no  great  stress 
could  be  laid  on  the  direction  to  secure  the  estate  to  the  succes- 
sive devisees,  as  iadicating  an  intention  to  exclude  a  power  of 
sale :  but  in  the  absence  of  any  expression  from  which  the 
intention  to  include  such  power  could  be  inferred,  he  was  not 
aware  that  it  was  ever  decided  that  the  introduction  of  such  a 
power  under  such  circumstances  was  of  course :  nor  had  he 
learnt  that  it  was  the  practice  to  insert  a  power  of  sale  in 
executing  such  a  trust,  where  the  will  was  entirely  silent. 

It  has  been  held  that  where  some  powers  (not  including  a  Where  some 
power  of  sale)  are  expressed,  a  power  of  sale  cannot  be  implied,  directed. 
In  Brewster  v.  Angell  (1  J.  &  W.  625),  there  was  a  direction  to 
insert  aU  proper  powers  and  authorities  for  making  leases  and 
otherwise  according  to  circumstances,  to  and  for  the  tenants  for 
life,  to  be  exercised  by  them  at  such  times  as  they  should  by 
law  be  qualified  to  do  so,  and  the  same  powers  and  authorities 
to  be  exercised  on  their  behalf  by  A.  and  B.,  their  heirs  and 
successors,  whenever  such  tenants  for  life  should  be  disabled  or 
disqualified,  &c.  This  was  held  not  to  authorize  the  insertion 
of  a  power  of  sale,  whether  exerciseable  by  the  trustees  or  by 
the  tenant  for  life  {Home  v.  Barton,  Jac.  437). 

But  in  TaskerY.  Small  (6  Sim.  625;  3  M.  &  C.  63),  marriage 
articles  recited  that  it  had  been  agreed  that  estates  of  which  the 
husband  was  tenant  in  tail,  should,  subject  to  raising  15,000/. 
bi/  mortgage  or  otherwise  for  the  husband's  use,  be  settled  as 
therein  expressed ;  and  the  husband  covenanted  to  settle  accord- 
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ingly,  subject  to  the  raising  of  the  said  sum,  by  mortgage, 
annuity,  or  otherwise,  and  to  any  deeds  for  securing  the  repay- 
ment thereof  and  interest ;  this  was  held  to  authorize  a  sale  to 
raise  the  15,000^. 
Implied  And  the  insertion  of  a  power  of  sale  may  be  authorized  by 

authority  to  .    „ 

insert.  necessary  inference. 

In  Williams  v.  Carter  (Sug.  Pow.  945,  839),  money  was 
vested  in  trustees  on  the  trusts  of  a  marriage  settlement,  and 
the  husband  covenanted  to  settle  after-acquired  property  of  his 
wife,  whether  real  or  personal,  on  the  trusts  and  subject  to 
the  powers  of  the  settlement.  The  settlement  contained  the 
ordinary  power  to  vary  investments.  Real  estate  subsequently 
became  subject  to  the  covenant,  and  it  was  held  that  a  power  of 
sale  should  be  inserted  in  the  settlement  made  thereof ;  (and  see 
Scott  V.  Steward,  27  B.  367 ;  Slton  v.  Mton,  27  B.  634). 

In  Tait'Y.  Lathhury  (1  Eq.  174),  a  settlement  of  personalty 
contained  a  power  of  sale  of  the  trust  funds,  and  of  investment 
of  the  proceeds  in  realty,  which  was  to  be  conveyed  to  the  use 
of  the  trustees  upon  such  trusts  as  would  best  correspond  with 
the  then  subsisting  trusts  thereinbefore  declared,  and  such  real 
estate,  when  so  purchased,  was  to  be  considered  as  personal 
estate  for  the  purposes  of  the  settlement  and  go  accordingly. 
There  was  no  express  power  of  sale  over  the  real  estate  to  be  so 
purchased,  and  no  power  to  give  receipts.  It  was  held  that  the 
trustees  were  intended  to  have  both  these  powers. 
Power  to  give  In  Tait  v.  Lathhury  and  in  Turner  v.  Sargent  (ante,  p.  545), 
it  was  held  that  not  merely  was  a  power  of  sale  to  be  inserted, 
but  a  power  to  give  receipts  also.  In  Cox  v.  Cox  (1  K.  &  J. 
251),  a  testatrix  declared  that  every  tenant  for  life  or  in  tail 
under  her  vrill  should  have  such  and  the  like  powers  of  leasing, 
selling,  and  exchanging  any  part  of  her  estate  as  were  by  her 
father's  will  given  to  the  tenants  for  life  or  in  tail  under  his 
will  or  to  the  trustees  thereof.  It  appeared  that  her  father's 
will  did  not  give  the  tenants  for  life  or  in  tail  any  powers,  but 
gave  the  trustees  full  power  to  sell  and  exchange  and  to  give 
receipts.  It  was  held  that  the  tenants  for  life  and  in  tail  under 
the  testatrix's  will  had  power  to  sell,  but,  under  the  circum- 
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stances  of  the  case,  had  not  power  to  give  receipts.  The  V.-C. 
said  that  this  power  of  giving  receipts  was  a  power  separate 
from  powers  of  sale,  and  by  no  means  iaserted  as  of  course  in 
legal  instruments  ;  it  was  often  excluded,  and,  where  excluded, 
it  had  never,  except  under  very  special  circumstances,  been  held 
to  be  capable  of  being  implied.  The  difficulties  which  would 
arise  in  exercising  such  a  power  of  sale,  might  be  met  by 
paying  the  money  into  Court  under  the  Trustee  Eelief  Act  (10 
&  11  Vict.  c.  96).  By  22  &  23  Yict.  c.  35,  s.  23,  and  23  &  24  22  &  23  Vict. 
Yict.  c.  145,  s.  29,  powers  to  give  receipts  were  conferred  on  23  &  24  Viot 
trustees.  And  now,  by  the  Conveyancing  and  Law  of  Property  <=■  i*^. 
Act,  1881,  s.  36,  it  is  enacted  that  the  receipts  in  writing  of  any  jgai^'g  35 
trustees  or  trustee  for  any  money,  securities,  or  other  personal 
property  or  effects  payable,  transferable,  or  deliverable  to  them 
or  him  under  any  trust  or  power  shall  be  a  sufficient  discharge 
for  the  same,  and  shall  effectually  exonerate  the  person  paying, 
transferring,  or  delivering  the  same  from  seeing  to  the  appli- 
cation, or  being  answerable  for  any  loss  or  misappHoation  thereof . 
This  section  applies  to  trusts  created  either  before  or  after 
the  1st  day  of  January,  1882.  And  see  S.  L.  Act,  1882,  s.  40, 
post,  p.  577. 

All  trustees  who  have  accepted  the  trusts,  and  have  not  been 
discharged  by  procuring  the  appointment  of  a  new  trustee,  or 
by  the  Court  (see  Courtenay  v.  Courtenay,  3  Jo.  &  L.  619),  or 
under  sect.  32  of  the  Conveyancing  Act,  1881,  must  join  lq  the 
receipt  {Crewe\.  Dickin,  4  Yes.  97).  And  trustees  cannot  autho- 
rise one  of  their  number  to  give  a  receipt  (Re  Floicer,  27  Ch.  D. 
592).  The  cases  of  Wehb  v.  Ledsam  (1  K.  &  J.  385),  and  Hope 
V.  Liddell  (21  Beav.  183,  202,  203),  and  Ferrier  v.  Ferrier  (11 
L.  E.  Ir.  56),  cannot  be  considered  sound  law;  (see  Dart  Y.  &  P. 
685,  6th  ed.).  The  Conveyanciag  Act,  1881,  s.  56,  making  the 
receipt  on  a  purchase  deed  sufficient  authority  to  the  vendor's 
solicitor  to  give  a  discharge  for  the  purchase-money  did  not 
apply  to  trustees  {Bellamy  v.  Metropolitan  Board  of  Works,  24 
Oh.  D.  387) ;  but  it  is  now  extended  to  the  case  of  trustees  by 
the  Trustee  Act,  1888,  s.  2.  The  solicitor  producing  the  deed 
must,  however,  be  the  solicitor  acting  for  the  person  entitled  to 
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receive  the  money,  and  must  produce  the  deed  {Be   Wooluich 
Equitable  Building  Society,  40  Ch.  D.  491). 

2.  With  regard  to  powers  of  sale  of  estates  limited  to  uses,  it 
is  not  necessary  to  give  express  powers  of  revocation  and  new 
appointment ;  in  whatever  form  the  power  be  given,  it  will 
operate  as  a  power  of  revocation  and  new  appointment,  and 
may  be  executed  accordingly  (Sug.  Pow.  837).  And  although 
the  power  goes  on  to  authorize  or  direct  a  conveyance  "  to  the 
purchaser,  his  heirs,  and  assigns,"  the  estate  may  be  conveyed 
in  any  manner  or  to  any  uses  the  purchaser  pleases  {ibid.  838 ; 
and  see  Davidson,  iii.  558  n.). 

A  power  of  sale,  as  distinguished  from  a  trust  for  sale,  does 
not  operate  as  a  conversion  of  property.  The  direction  to  sell 
must  be  imperative  in  order  to  operate  as  a  conversion  {Fletcher 
V.  Ashburner,  1  W.  &  T.  L.  0.)  ;  but  if  it  be  exercised,  the 
property  will  be  converted  accordingly,  unless  there  be  a  trust 
declared  of  the  proceeds  sufficient  to  reconvert  it  {Walter  v. 
Maunde,  19  Ves.  424 ;  Be  Beauwir  v.  Be  Beauvoir,  3  H.  L.  C. 
524  ;  Greenway  v.  Greenway,  29  L.  J.  Ch.  601 ;  2  De  G.  F.  &  J. 
128;  Sug.  Pow.  856).  The  mere  fact  that  the  testator  leaves 
the  time  of  sale  to  the  discretion  of  trustees  does  not  prevent 
the  direction  from  being  imperative,  so  as  to  operate  as  a  conver- 
sion from  the  testator's  death  {Boughty  v.  Bull,  2  P.  W.  320 ; 
Ee  Raw,  26  Ch.  D.  601). 

3.  The  donees  of  these  powers  are  within  the  terms  of  their 
power,  if  they  exercise  them  without  improper  motives,  and  in 
the  exercise  of  a  reasonable  discretion.  If  they  have  the  usual 
power  to  sell  and  re-invest  the  proceeds  in  land,  it  is  not  abso- 
lutely essential  that  they  should  have  an  immediate  re-invest- 
ment in  land  in  view — at  any  rate,  where  the  settlement  contains 
the  usual  clause  for  interim  investments. 

In  Mortlock  v.  Buller  (10  Ves.  309),  Lord  Eldon  said  that 
the  object  of  sales  of  this  nature  must  be  to  invest  the  money  in 
the  purchase  of  another  estate  to  be  settled  to  the  same  uses ; 
and  the  trustees  are  not  to  be  satisfied  with  probability  upon 
that ;  but  it  ought  to  be  with  reference  to  an  object  at  the  time 
supposed  practicable  ;  or,  at  least,  the  Court  would  expect  some 
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strong  motive  of  family  prudence  justifying  the  conversion,  if 
it  is  likely  to  continue  money.  Lord  St.  Leonards  points  out 
that  the  settlement  in  this  case  contained  no  clause  for  interim 
investment  (Sug.  Pow.  863).  And  even  so,  Lord  Eldon  does 
not  lay  down  as  an  absolute  proposition  that  under  the  ordinary 
power  of  sale  and  exchange,  trustees  can  in  no  case  sell,  except 
with  a  view  to  a  contemplated  re-investment  in  land.  He  only 
says  that  a  very  special  case  must  exist  to  justify  such  a  com'se 
(see  7  Ha.  438).  On  the  other  hand  Christian,  L.  J.,  in  Sanl-ei/ 
V.  Alexander  (9  I.  E.  Eq.  at  p.  302),  cites  Lord  Eldon's  obser- 
vations in  Mortlock  v.  Buller,  and  says  that  they  lay  down  a  code 
of  rules  for  the  guidance  of  trustees  in  the  exercise  of  such 
powers  ;  and  his  lordship  continues  thus :  "  Eirst  and  before  all 
things  they  must  beware  of  letting  the  tenant  for  life  get  control 
of  the  power,  as  his  object  would  probably  be  either  to  obtain  a 
better  income  for  himself,  or  as  Lord  Eldon  pointedly  puts  it, 
'  to  sell  another  estate  to  his  family.'  Second,  the  expression 
'  for  such  price  as  to  the  trustees  shall  seem  reasonable,'  must  be 
construed  to  mean  a  reasonableness,  intelligent,  instructed,  and 
impartial  as  between  all  who  have  interests  under  the  settlement. 
Third,  the  trustees  ought  never  to  exercise  the  power,  except 
with  the  proximate  purpose  of  acquiring  another  estate  to  be 
settled  to  the  same  uses :  and  the  continuing  the  proceeds  of  the 
sale  as  money,  and  investing  it  as  such,  should  be  a  mere  ad 
interim  measure  to  be  put  an  end  to  vdth  all  convenient  speed 
by  the  purchase  of  another  estate ;  from  which  it  follows  that 
nothing  could  be  more  improper  than  to  place  the  money  upon 
an  investment  which,  even  if  it  were  secure,  would  present  delay 
or  difficulty  in  calling  it  in,  whenever  an  offer  of  a  new  purchase 
should  offer  itself."  It  should  be  remembered  that  by  the 
Settled  Land  Act  the  legislature  has  committed  to  the  tenant 
for  Hfe  that  power  which  the  Lord  Justice  thought  it  so 
dangerous  to  entrust  to  him  ;  and  it  may  be  doubted  whether 
the  third  of  his  propositions  would  be  accepted  in  all  its  strict- 
ness by  the  English  Courts. 

The  trustees   must  act   reasonably  and  without    improper 
purpose,  holding  an   even  hand  between  tenant  for  life  and 
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remainderman.  If  they  act  bond  fide,  the  Court  will  not  inter- 
fere with  the  exercise  of  their  discretion  {Re  Blake,  29  Ch.  D. 
913  ;  Thomas  v.  Williams,  24  Ch.  D.  558  ;  and  see  Dart  V.  &  P. 
67, 6th  ed.).  But  trustees  do  not  discharge  their  duty  properly, 
if  they  sell  to  the  family  solicitor  without  proper  conditions  and 
previous  inquiry  as  to  value,  the  object  of  the  sale  heing  to  raise 
money  to  make  an  advance  under  a  power  in  the  settlement  to 
one  of  the  cestuis  que  trust  {Robinson -v.  Briggs,  1  Sm.  &  G-.  188). 
In  Marshall  Y.  Sadden  (4  De  G.  &  Sm.  468 ;  7  Ha.  428),  a 
mortgagee  of  settled  estates  required  either  to  be  paid  off  or  to 
have  the  amount  of  his  interest  increased.  The  tenant  for  Hfe 
proposed  a  new  mortgagee  at  the  same  rate ;  but  the  trustees 
insisted  on  being  the  proper  persons  to  carry  the  transaction 
into  effect,  and  procured  another  mortgagee,  but  at  a  higher 
rate  of  interest;  and  in  order  to  raise  the  expenses  thereby 
incurred,  proceeded  to  sell  the  estate  under  the  power  of  sale  ia 
the  settlement.  On  a  bill  filed  by  the  tenant  for  life,  the  Court 
held  that  the  trustees'  conduct  was  unjustifiable  and  condemned 
them  in  costs. 

Improvident        If  trustees  enter  into  an  improvident  contract,  it  wiU  not  be 
contract. 

cancelled,  but  the  Court  will  not  execute  it  {Turner  v.  Harvey, 

Jac.  178 ;  and  see  Goodwin  v.  Fielding,  4  D.  M.  &  Gr.  90 ;  Dart, 

1165,  1207,  6th  ed.). 

Exercise  of  A  mortgagee  with  a  power  of  sale  is  in  a  very  different 

power  of  sale  .,..,,.!  »  ,  .  j         n,. 

by  mortgagee,  position  from  a  trustee  lor  sale.  A  mortgagee  is  under  obliga- 
tions to  the  mortgagor,  but  he  has  rights  of  his  own  which  he  is 
entitled  to  exercise  adversely  to  the  mortgagor.  A  trustee  for 
sale  has  no  business  to  place  himself  in  such  a  position  as  to 
give  rise  to  a  conflict  of  interest  and  duty.  But  every  mortgage 
confers  on  the  mortgagee  the  right  to  realize  his  security,  and 
find  a  purchaser  if  he  can ;  and  if  in  the  exercise  of  his  power 
he  acts  bona  fide  and  takes  reasonable  precautions  to  obtain  a 
proper  price,  the  mortgagor  has  no  redress,  even  although  more 
might  have  been  obtaiaed  for  the  property  if  the  sale  had 
been  postponed  {Farrar  v.  Farrars'  Limited,  40  Ch.  D.  395 ; 
Cholmmxdeley  v.  Clinton,  2  J.  &  W.  1 ;  Warner  v.  Jacob,  20 
Oh.  D.  220).     However,  in  Jenldns  v.  Jone^  (2  Giff.  99;  29 
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L.  J.  Ch.  493),  a  sale  by  a  mortgagee  was  set  aside  on  the 
ground  that  it  was  oppressive.  And  a  mortgagee  cannot  sell 
for  just  enough  to  pay  his  own  debt  in  entire  disregard  of  the 
real  value  of  the  estate  (Cokon  v.  Williams,  61  L.  T.  71).  A 
purchaser  for  value  without  notice  is  protected  by  the  usual 
clause  exonerating  purchasers,  although  the  mortgage  debt  may 
have  been  discharged  {Dicker  v.  Angerstciu,  3  Ch.  D.  600),  but 
not  if  he  has  express  notice  of  an  irregularity  which  cannot  be 
waived  {Sclwyn  v.  Garfit,  38  Ch.  D.  273).  And  the  mortgagee 
who  sells  without  complying  with  the  requirements  of  the 
proviso  qualifying  the  power,  will  be  liable  in  damages  to  the 
mortgagor  and  the  second  mortgagees  {Hook  v.  Smith,  17 
Ch.  D.  434) .  The  Court  does  not  as  an  ordinary  rule  interfere 
to  prevent  a  sale  by  a  mortgagee,  except  on  the  terms  of  the 
mortgagor  paying  into  Court  the  amount  sworn  by  the  mort- 
gagee to  be  due  on  his  security  {Macleod  v.  Jones,  24  Ch.  D.  at 
p.  299).  The  case  of  a  mortgage  to  the  mortgagor's  solicitor  is 
an  exception  to  the  rule  {ibid.) ;  but  only  in  cases  where  the 
transaction  is  really  an  ordinary  mortgage  transaction  {Pookt/'s 
Trustee  v.  Whetham,  33  Ch.  D.  111).  It  is  conceived,  however, 
that  speaking  generally  the  duties  of  donees  of  powers  men- 
tioned in  this  paragraph,  apply  to  mortgagees  as  well  as  to 
ordinary  trustees. 

It  is  not  safe  to  accomplish  indirectly  under  a  power  what  the 
power  does  not  authorize  to  be  done  directly  (Sug.  Pow.  867). 
But  it  seems  the  better  opinion  that  when  the  power  of  sale 
contains  the  usual  clause  authorizing  the  proceeds  to  be  applied 
in  discharge  of  incumbrances,  they  may  be  applied  in  paying  off 
charges  under  long  terms,  such  as  portions,  as  well  as  charges 
affecting  the  inheritance  (Davidson,  iii.  564,  n.). 

By  sect.  5  of  the  Conveyancing  Act,  1881,  it  is  enacted  as  Conv.  Act, 
follows : —  T^   '  •  •     i. 

^^  ,  11.  ir  roTiaion  tor 

(1.)  Where  land,  subject  to  any  mcumbrance,  whether  imme-  inoumbranoea 

diately  payable  or  not,  is  sold  by  the  Court,  or  out  of  Court,  the  therefrom^^^ 

Court  may,  if  it  thinks  fit,  on  the  application  of  any  party  to 

the  sale,  direct  or  allow  payment  into  Court,   in  case  of  an 

annual  sum  charged  on  the  land,  or  of  a  capital  sum  charged  on 
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a  determinable  interest  in  the  land,  of  such  amount  as,  when 
invested  in  Government  securities,  the  Court  considers  will  he 
sufficient,  by  means  of  the  dividends  thereof,  to  keep  down  or 
otherwise  provide  for  that  charge,  and  in  any  other  case  of 
capital  money  charged  on  the  land,  of  the  amount  sufficient  to 
meet  the  incumbrance  and  any  interest  due  thereon;  but  in 
either  case  there  shall  also  be  paid  into  Court  such  additional 
amount  as  the  Court  considers  will  be  sufficient  to  meet  the 
contingency  of  further  costs,  expenses,  and  interest,  and  any 
other  contingency,  except  depreciation  of  investments,  not  ex- 
ceeding one-tenth  part  of  the  original  amount  to  be  paid  in, 
unless  the  Court  for  special  reason  thinks  fit  to  require  a  larger 
additional  amount. 

(2.)  Thereupon  the  Court  may,  if  it  thinks  fit,  and  either 
after  or  without  any  notice  to  the  incumbrancer,  as  the  Court 
thinks  fit,  declare  the  land  to  be  freed  from  the  incumbrance, 
and  make  any  order  for  conveyance,  or  vesting  order,  proper  for 
giving  effect  to  the  sale,  and  give  directions  for  the  retention 
and  investment  of  the  money  in  Court. 

(3.)  After  notice  served  on  the  persons  interested  in  or 
entitled  to  the  money  or  fund  in  Court,  the  Court  may  direct 
payment  or  transfer  thereof  to  the  persons  entitled  to  receive  or 
give  a  discharge  for  the  same,  and  generally  may  give  directions 
respecting  the  application  or  distribution  of  the  capital  or  income 
thereof. 

(4.)  This  section  applies  to  sales  not  completed  at  the  com- 
mencement of  this  Act,  and  to  sales  thereafter  made. 

It  has  been  doubted  whether  the  section  applies  to  a  perpetual 
rent-charge  {Re  G.  N.  Rail  Co.,  25  Ch.  D.  788 ;  and  see  s.  45 
of  the  same  Act). 
Sale  by  Apart  from  the  Act,  under  a  power  in  a  mortgage  to  sell 

either  by  public  auction  or  private  contract  for  the  best  price  in 
money  that  could  reasonably  be  obtained,  a  valid  sale  by  private 
contract  might  be  made,  although  the  property  had  not  been 
put  up  or  advertised  for  sale  by  auction,  if  the  price  were 
reasonable  {Davey  v.  Durrani,  1  De  G.  &  J.  536 ;  Harper  v. 
Hayes,  2  D.  F.  &  J.  542) ;  and  a  reserve  bidding  might  be 
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fixed  {Re  Peyton,  10  W.  E.  515 ;  30  B.  252).  But  an  express 
authority  to  sell  ty  public  auction  did  not  authorize  a  sale  by 
private  contract  {Daniel  v.  Adams,  Ambl.  495 ;  Re  Loft,  8  Jur. 
206) ;  although  such  sales  have  been  upheld  {Else  v.  Barnard, 
28  B.  228  ;  Bousfield  v.  Hodges,  33  B.  90). 

But  the  power  in  Bateij  v.  Durrani  was  held  to  be  not  well  Power  of  sale 
exercised  by  an  arrangement  by  which  part  of  the  mortgaged  authorize  a 
premises  was  valued  and  conveyed  to  the  trustees  of  a  charity  ^  '• 
at  the  price  settled  by  the  valuer,  but  no  money  ever  passed, 
the  mortgagee  in  fact  presenting  the  charity  with  the  amount : 
the  sale  was  set  aside,  as  being  colourably  and  fictitiously  made", 
though,  in  the  opinion  of  the  Court,  not  with  any  dishonest 
intention :  it  was,  in  fact,  a  gift  and  not  a  sale  {ibid.).     Donees 
of  powers  of  sale  may  sell  either  together  or  ia  parcels  (Dart, 
76,  6th  ed.) ;  but  a  power  to  sell  all  or  any  part  of  an  estate 
would  probably  not  authorize  the  sale  of  an  undivided  share 
{ibid. ;  Chance,  Pow.  241)  ;  nor  of  anything  less  than  the  whole 
of  a  mortgagee's  interest  in  the  part  sold. 

And  it  seems  that  the  ordinary  power  of  sale  and  exchange,  Sale  in  con- 
where  the  money  is  to  be  invested  in  the  purchase  of  other  rent-charge, 
messuages,  tenements,  or  hereditaments,  to  be  conveyed  to  the 
same  uses,  does  not  authorize  a  sale  in  consideration  of  a  rent- 
charge  {Read  v.  Shaic,  Sug.  Pow.  953;  Ex  parte  Gartside, 
6  L.  J.  Ch.  266  ;  and  cf.  19  &  20  Yict.  c.  120,  s.  12).  Lord 
St.  Leonards  (Pow.  864)  remarks  on  this  that,  although  a  rent- 
charge  may  be  held  to  be  an  estate  of  inheritance  in  fee  simple 
within  a  covenant  to  settle  such  an  estate,  yet  where  a  landed 
estate  is  settled  with  the  usual  powers  of  sale  and  exchange,  it 
would  be  contrary  to  the  meaning  of  the  power  to  substitute  a 
mere  rent-charge  for  the  territorial  possession.  On  the  other 
hand,  in  Re  Peyton  (7  Eq.  463),  where  real  estates  were  settled, 
and  there  was  the  usual  power  to  sell  and  invest  the  proceeds  in 
the  purchase  of  other  manors,  lands,  or  hereditaments,  to  be 
situate  in  England  or  Wales,  of  a  clear  and  indefeasible  estate 
of  inheritance  in  fee  simple  in  possession,  the  Master  of  the 
EoUs  held  that  the  settlement  authorized  an  investment  in 
freehold  ground  rents  :  and  in  BelM  v.  Littler  (22  W.  E.  836 ; 
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30  L.  T.  861),  a  power  to  invest  in  land  was  held  to  authorize 
the  purchase  of  mines  under  part  of  the  settled  estates.     And 
the  donees  of  a  power  of  sale  and  exchange  may  pay  or  receive 
Owelty  of        money  for  owelty  of  exchange,  although  not  expressly  authorized 
exchange.        ^^  ^^  ^^  {Bartram  v.  WMchcote,  6  Sim.  86).     But  when  the 
estates   are  legal   and  the  power  of   exchange  is  limited  to 
exchange  for  land  of  at  least  equal  value,  if  that  value  is  not 
ohtained  in  the  exchange,  the  exchange  is  void  at  law,  and 
equity  will  not  interfere  (Ferrand  v.  Wilson,  4  Ha.  385 ;  see 
now  S.  L.  Act,  1882,  s.  3,  and  S.  L.  Act,  1890,  s.  9). 
Power  of  sale       Donees  of  a  power  of  sale  cannot  give  a  future  option  of 
thorize  future  purchase  {Clay  V.  Bufford,  5  De  Gr.  &  Sm.  768;  Oceanic  Steam 
option.  Navigation  Co.  v.  Sutherherry,  16   Ch.  D.  236).      They  must 

exercise  their  best  endeavour  to  get  a  fair  and  proper  price  at 
the  time  they  sell  {Bournes  v.  Grazehrooh,  3  Mer.  200 ;  Ord  v. 
Noel,  5  Mad.  438).  But  there  is  not  necessarily  any  impropriety 
in  entering  into  a  conditional  contract  for  sale  shortly  before  the 
power  of  sale  has  arisen  {Major  v.  Ward,  5  Ha.  598  ;  Farrar  v. 
Farrars,  Limited,  40  Oh.  D.  at  p.  412).  And  it  was  held  in 
Cookson  V.  Lee  (23  L.  J.  Oh.  473),  that  trustees  who  were 
directed  by  a  private  Act  to  sell  building  land  as  such  were 
authorized  to  lay  it  out  and  make  the  necessary  roads  and  pay  the 
costs  out  of  the  proceeds  of  sale ;  (and  see  S.L.  Act,  1882,  s.  16). 
Sale  of  trust  Apart  from  the  Conveyancing  Act,  1881,  if  trustees  for  sale 
other  pro^^  join  with  the  owner  of  another  property  in  selling  both  pro- 
perty, perties  together,  they  do  not  commit  a  breach  of  trust  (1)  if 
they  are  satisfied  that  such  a  mode  of  sale  is  beneficial  to  the 
cestuis  que  trust ;  (2)  if  their  share  of  the  purchase-money  has 
been  duly  apportioned  before  the  completion  of  the  purchase, 
and  is  paid  to  them ;  and  (3)  if  such  share  has  been  apportioned 
by  themselves,  acting  under  proper  advice  {Cooper  to  Harlech,  4 
Ch.  D.  802,  explaining  Rede  v.  Oahes,  4  D.  J.  &  S.  505 ;  Morris 
V.  Debenham,  2  Oh.  D.  540) .  This,  however,  does  not  extend  to 
the  case  of  a  lease  {Tolson  v.  8/ieard,  5  Oh.  D.  19).  But  first 
and  second  mortgagees  can  join  in  selling,  and  can  give  a  valid 
receipt  for  their  portion  of  the  purchase-money  {McCarogher  v. 
Whieldon,  34  B.  107 ;  Re  Thompson  and  Holt,  44  Oh.  D.  492 ; 
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and  as  to  a  mortgagee  selling  property  comprised  in  two  different 
mortgages,  see  Hiatt  v.  EiUinan,  19  W.  E.  694). 

It  is  now  enacted  by  sect.  35  of   the   Conveyancing  Act,  Power  to  sell 

iggi   . by  auction, 

(1.)  Where  a  trust  for  sale  or  a  power  of  sale  of  property  is 
vested  in  trustees,  they  may  sell  or  concur  with  any  other  person 
in  selling  all  or  any  part  of  the  property,  either  subject  to  prior 
charges  or  not,  and  either  together  or  in  lots,  by  public  auction 
or  by  private  contract,  subject  to  any  such  conditions  respecting 
title  or  evidence  of  title,  or  other  matter,  as  the  trustees  think 
fit,  with  power  to  vary  any  contract  for  sale,  and  to  buy  in  at 
any  auction,  or  to  rescind  any  contract  for  sale,  and  to  resell, 
without  being  answerable  for  any  loss. 

(2.)  This  section  applies  only  if  and  as  far  as  a  contrary 
intention  is  not  expressed  in  the  instrument  creating  the  trust 
or  power,  and  shall  have  effect  subject  to  the  terms  of  that 
instrument  and  to  the  provisions  therein  contained. 

(3.)  This  section  applies  only  to  a  trust  or  power  created  by 
an  instrument  comiug  into  operation  after  the  commencement  of 
this  Act. 

And  by  the  Settled  Land  Act,  1882,  s.  19,  it  is  enacted  that 
where  the  settled  land  comprises  an  undivided  share  in  land,  or, 
under  the  settlement,  the  settled  land  has  come  to  be  held  in 
undivided  shares,  the  tenant  for  life  of  an  iindivided  share  may 
join  or  concur  in  any  manner  and  to  any  extent  necessary  or 
proper  for  any  purpose  of  this  Act,  with  any  person  entitled  to 
or  having  power  or  right  of  disposition  of  or  over  another 
undivided  share. 

Trustees  who  have  a  power  of  sale  at  the  request  and  by  the  Discretion  of 
direction  of  the  tenant  for  life  have  a  discretion  in  complying  or  consent, 
refusing  to  agree  to  a  request  by  the  tenant  for  life  to  sell,  and 
the  Court  wiU  not  control  such  discretion  {Thomas  v.  Bering,  1 
Keen,  729) ;  but  if  they  disclaim,  the  Court  may  execute  the 
power  {Browne  v.  Paull,  16  Jur.  707;  Prentice  v.  Prentice,  10 
Ha.  App.  xxii. ;  Hewett  v.  Eewett,  2  Eden.  332). 

Trustees  may  adopt  as  their  own  a  contract  entered  into  by 
the  tenant  for  life  {Blackwood  v.  Borrowes,  4  Dr.  &  War.  441) : 
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in  other  words,  they  may  negotiate  a  sale  hy  an  agent,  and  that 
agent  may  be  the  tenant  for  Kfe,  and  his  agency  may  be  adopted 
ex  post  facto. 
Deposit.  A  tenant  for  life,  whose  consent  is  requisite  to  a  sale,  and 

who  is  made  party  to  a  contract  in  that  capacity,  and  receives  a 
deposit,  is  not  entitled  to  retain  the  deposit  for  his  own  benefit 
if  it  is  forfeited,  but  such  deposit  forms  part  of  the  trust  property 
[Shrewsbury  v.  Shrewsbury,  18  Jur.  397). 
Whether  4.  The  question  whether  the   ordinary  power  of  sale  and 

or  exchange  exchange  authorizes  a  partition  has  given  rise  to  considerable 
partition.  discussion,  and  the  authorities  cannot  be  said  to  lay  down  the 
law  in  a  manner  which  is  entirely  satisfactory.  Apart  from 
authority,  it  is  difficult  to  see  why  trustees,  who  are  authorized 
to  dispose  of  lands  by  way  of  exchange  for  an  equivalent  in 
other  lands,  should  not  give  an  undivided  moiety  of  a  portion 
of  the  settled  land  for  an  undivided  moiety  in  the  residue ;  and 
if  the  trustees  can  sell  their  undivided  moiety  of  part  of  the 
settled  land  and  invest  the  purchase  money  in  buying  the  moiety 
of  the  residue,  it  would  seem  reasonable  that  they  should  avoid 
circuity  by  doing  directly  that  which  they  could  do  indirectly 
(cf.  Re  Mackenzie,  23  Ch.  D.  750 ;  Be  Tennant,  40  Oh.  D.  595). 
Having  regard  to  the  Settled  Land  Act  and  the  powers  thereby 
created,  the  point  will  be  of  less  importance  in  the  future ;  but 
it  is  submitted  that  the  authorities  apart  from  the  Act  decide 
this : — 

A  power  of  sale  does  not,  but  a  power  of 
exchange  does,  authorize  a  partition  (McQueen  v. 
Farquhar,  11  Ves.  467;  Be  Frith  and  Osborne,  3 
Ch.  D.  618);  but,  as  to  the  latter,  only  when  the 
land  is  held  in  two  moieties,  and  no  more. 

The  earKer  cases  are  reviewed  and  commented  on  by  the  late 
M.  R.  ia  the  latter  case ;  (and  see  Sug.  Pow.  856). 

It  is  to  be  observed  that  the  decision  extends  only  to  powers 
of  exchange,  and  is  founded  in  great  measure  on  Doe  v.  Spencer 
(2  Ex.  752),  where  the  full  Court  held  that  a  power  to  exchange 
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in  an  Inolosure  Act  could  be  exercised  by  making  a  partition, 
and  that  there  is  no  substantial  difference  between  partition  and 
exchange  as  alleged  in  Shep.  Touch.  292.  But  the  judgment 
of  the  Court  is  confined  to  a  case  between  two  parties  only. 
"  The  things  given  and  taken  in  exchange  run  in  parallel  lines 
and  cannot  pass  into  three  lines  or  a  triangle  (see  per  cur.  in  Eton 
College  v.  BisJiop  of  Winchester,  3  Wils.  468,  497).  So  that  in 
no  case  of  three  or  more  co-parceners,  or  tenants  in  common,  can 
a  partition  be  made  by  means  of  an  exchange.  But,  if  A.  and 
B.  be  tenants  in  common  of  Blackacre  and  Whiteacre,  we  can 
discover  no  principle  which  is  to  prevent  A.  from  giving  his 
moiety  of  Blackacre  to  B.,  in  exchange  for  B.'s  moiety  of 
Whiteacre.  ...  As  a  general  principle,  it  may  be  true  that  a 
power  of  exchange  does  not  necessarily  include  a  power  to  make 
partition  in  all  cases,  as  where,  for  instance,  the  partition  is  to 
be  made  among  three  or  more  parties,  as  was  the  case  ia  Ahel  v. 
Heathcote  (4  B.  C.  0.  277) ;  but  it  does  not  surely  follow  from 
that  that  where  there  are  only  two  parties,  the  exchange  of  a 
moiety  of  one  part  of  the  land  held  in  common  for  a  moiety  of 
the  other  is  to  be  considered  bad,  because  it  effectuates  a  parti- 
tion. If  we  are  right  in  holding  (contrary  to  what  is  said  in 
Touchstone)  that  at  common  law  two  tenants  in  common  may 
exchange  with  each  other  their  respective  moieties  of  the  different 
parts  of  the  land  held  in  common,  it  must  follow,  where  the 
moiety  of  an  estate  is  settled  to  uses,  with  a  power  of  exchange 
in  the  trustees,  that  such  a  power  may  be  well  executed  by 
dividing  the  lands  into  two  portions  to  be  held  in  severalty,  one 
to  the  uses  of  the  settlement,  the  other  by  the  party  entitled  to 
the  other  moiety." 

In  McQueen  v.  Farquhar  (11  Ves.  at  p.  473),  Lord  Eldon 
Bays,  "  A  power  to  make  partition  would  not  include  a  power  to 
sell,  and  I  think  a  power  of  exchanging  would  not."  But  this 
■was  no  part  of  the  decision,  which  was  that  a  power  of  sale, 
operating  under  the  Statute  of  Uses,  was  not  well  exercised  by 
a  partition. 

In  Brassey  v.  Chalmers  (16  B.  223),  Lord  EomUly  considered 
the  clear  effect  of  McQueen  v.  Farquhar  to  be,  that  if  Ahel  v. 
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Heathcote  (2  Ves.  jun.  98)  should  be  thought  to  sanction  the 
doctrine  either  that  a  power  of  exchange  or  a  power  of  sale, 
expressed  in  ordinary  terms,  authorizes  partition,  that  doctrine  is 
not  to  he  supported,  and  that  it  is  in  truth  overruled  hy  and  is 
inconsistent  with  the  decision  in  McQueen  v.  Farquhar.  (This 
part  of  the  case  was  not  affected  by  the  appeal  (4  De  Gr.  M.  & 
G.  628). 

But  the  whole  context  of  the  instrument  creating  the  power 
may  show  that  the  intention  was  that  the  power  of  sale  and 
exchange  should  extend  to  partition.  Thus,  in  Bradshaw  v. 
Fane  (3  Drew.  534),  where  the  power  was  to  make  sale  and 
dispose  of  and  convey  in  exchange,  and  the  powers  to  revoke 
and  limit  new  uses  also  referred  to  disposition,  and  the  decla- 
ration as  to  the  application  of  the  money  to  be  obtained  referred 
in  terms  to  partition,  it  was  held  that  on  the  whole  context  the 
settlor  intended  the  power  to  be  in  effect  a  power  of  partition  as 
well  as  of  exchange. 

It  has  been  suggested,  that  under  the  ordinary  power  of  sale 
a  partition  might  be  effected  by  selling  the  undivided  portion 
and  purchasing  with  the  proceeds  the  portion  required  [Att.- 
Gen.  V.  Hamilton,  1  Madd.  223) ;  and  so  an  exchange  might 
be  effected  by  reciprocal  sales  (Sug.  Pow.  858). 

And  it  seems  that  a  power  of  sale  and  exchange  authorizes  an 
enfranchisement  (Dart,  Y.  &  P.  6th  ed,  89 ;  and  cf.  Me  Adair, 
16  Eq.  124). 


A  power  of 
sale  autho- 
rizes a  mort- 
gage. 


5.  A  power  of  sale  generally  authorizes  a  mortgage. 

In  Mills  V.  Banks  (3  P.  "W.  1),  there  was  a  trust  to  raise 
portions,  and  an  ambiguity  arose  from  the  nature  of  the  trust 
whether  the  portions  were  to  be  raised  by  sale  or  mortgage ; 
the  Court  decreed  a  sale,  but  the  L.  C.  said  (p.  9),  "A  power  to 
sell  implies  a  power  to  mortgage,  which  is  a  conditional  sale." 
On  this  Lord  Langdale,  in  Saldenby  v.  Spofforth  (1  B.  390, 
395),  says,  "  This  I  conceive  to  mean  that  where  it  is  intended 
to  preserve  the  estate,  there  under  a  direction  for  sale,  a  mort- 
gage will  sufficiently  answer  the  purpose ; "  that  is,  as  explained 
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by  Lord  St.  Leonards  (1  D.  M.  &  Q-.  at  p.  645),  where  the 
estate  is  to  go  subject  to  the  charge,  there  can  be  no  objection  to 
raising  that  charge  by  mortgage.  In  Ball  v.  Harris  (4  M.  &  0. 
264,  at  p.  267),  Lord  Cottenham  says,  "  So  long  ago  as  the  case 
of  Mills  V.  Banks,  in  1724,  it  seems  to  have  been  assumed  as 
settled  that  a  power  to  sell  implies  a  power  to  mortgage,  which 
is  a  conditional  sale ;  and  no  case  has  been  quoted  throwiag 
any  doubt  on  that  proposition." 

Stroughill  v.  Anstey  (1  D.  M.  &  Gr.  635)  was  a  case  of  abso- 
lute trust  for  sale,  and  the  property  was  leasehold;  and  it  is 
submitted  that  Lord  St.  Leonards,  when  speaking  of  a  power  of 
sale  in  his  judgment  in  that  case,  means  a  power  which  is  to  be 
exercised  so  as  to  work  conversion,  and  not  a  mere  power 
coupled  with  a  trust  for  reinvestment  in  land.  He  qualifies  the 
generality  of  the  statements  of  his  predecessors  above  quoted  as 
follows :  "  My  own  experience  is  that,  generally  speakiag,  a 
power  of  sale  out  and  out,  for  a  purpose  or  with  an  object 
beyond  the  raising  a  particular  charge,  does  not  authorize  a 
mortgage  :  but  that  where  it  is  for  raising  a  particular  charge, 
and  the  estate  itself  is  settled  or  devised  subject  to  that  charge, 
there  it  may  be  proper  under  the  circumstances  to  raise  the 
money  by  mortgage ;  and  the  Court  will  support  it  as  a  condi- 
tional sale,  as  something  within  the  power,  and  as  a  proper 
mode  of  raising  the  money." 

In  that  case  Lord  St.  Leonards  also  said,  that  in  a  case  where 
trustees  have  a  legal  estate,  and  are  to  perform  a  particular 
trust  through  the  medium  of  a  sale,  although  a  direction  for  a 
sale  does  not  properly  authorize  a  mortgage,  yet  where  the  cir- 
cumstances would  justify  the  raising  of  a  particular  charge  by 
mortgage,  it  must  be  in  some  measure  in  the  discretion  of  the 
Court  whether  it  will  sanction  that  particular  mode  or  not.  It 
may  be  the  saving  of  an  estate,  and  the  most  discreet  thing  that 
can  be  done  :  and  as  the  legal  estate  would  go,  and  as  the  pur- 
poses of  the  trust  would  be  satisfied,  it  was  impossible  for  the 
Court  to  lay  down  that  in  every  case  of  a  trust  for  sale  to  raise 
particular  sums,  a  mortgage  might  not  under  the  circumstances 
be  justified.    As  a  general  rule,  however,  there  could  be  no 
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difficulty  in  saying  that  a  mortgage  under  a  mere  trust  for 
conversion  out  and  out  is  not  a  due  execution  of  tliat  trust ;  (and 
see  Page  v.  Cooper,  16  B.  396 ;  Devaynes  v.  Robinson,  24 
B.  86). 

In  Bennett  v.  Wyndham  (25  B.  521),  a  testator  devised  real 
estates  to  trustees  in  fee,  upon  trust  out  of  the  rents,  issues,  and 
profits  thereof  to  pay  two  annuities,  and  by  the  same  ways  and 
means  or  such  other  ways  and  means  (except  a  sale  or  sales),  as 
they  might  think  proper,  to  raise  money  to  pay  off  certain  charges. 
The  Master  of  the  Eolls  thought  that  the  word  "  sale  "  expressly 
excluded  the  possibility  of  raising  the  money  by  sale  of  any  por- 
tion of  the  estate,  and  that  the  word  "  sale  "  virtually  iacluded 
within  it  the  word  "mortgage,"  which  was  practically  a  sale,  and 
could  not  be  resorted  to  without  giving  the  mortgagee  a  power  of 
gettiag  possession  of  the  estate,  if  the  charge  were  not  paid  off 
when  required. 

Execution  of    6.  A  power  of  Sale  in  a  mortgage  may,  if  exercised 
mmOTtVge^  ^onA  fide,  be  validly  exercised  by  a  sale  for  a 

sum,  part  of  which  is  allowed  by  the  mortgagee 
to  remain  on  mortgage  at  his  own  risk  {Davey  v. 
Durrani,  1  De  Gr.  &  J.  535  ;  Thurlow  v.  MacJceson, 
L.  R.  4  Q.  B.  97;  Bettyes  v.  Maynard,  31  W.  R. 
461). 

In  Bavey  v.  Burrant  there  was  the  usual  power,  but  a  clause 
was  added  providing  that  all  arrangements,  sales,  &c.,  made  by 
the  mortgagee  should  be  as  valid  and  effectual  without,  as  the 
same  would  be  with,  the  concurrence  of  the  mortgagor.  The 
mortgagee  agreed  to  sell  the  mortgaged  premises,  and  it  was 
by  the  same  instrument  further  agreed  that  part  of  the  purchase- 
money  (seven-twelfths)  should  remain  on  mortgage  of  the  said 
premises.  It  was  objected  that  the  power  did  not  authorize  the 
mortgagee  to  permit  part  of  the  purchase-money  to  remain 
outstanding  when  he  sold.  But  L.  J.  Knight-Bruce  held  that 
it  is  not  beyond  the  right  or  authority  of  a  mortgagee,  with  a 
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power  of  sale  to  effect  a  sale,  of  which,  one  of  the  terms  shall  be 
that  even  a  considerable  portion  of  the  purchase-money  shall  be 
allowed  to  remain  on  mortgage  of  the  property,  that  mortgage 
being,  as  between  the  seller  and  those  entitled  to  the  equity  of 
redemption,  at  the  seller's  risk  ;  that  is,  he  charging  himself 
with  the  whole  amount  of  the  purchase-money  in  account  with 
them,  as  had  been  done  in  the  case  before  the  Court.  The 
L.  J.  Turner  rested  his  decision  on  the  clause  above  referred  to 
with  regard  to  the  mortgagor's  concurrence. 

In  Thurloiv  v.  Mackeson,  the  contract  for  the  sale  was  a 
separate  and  distinct  instrument,  and  no  trace  of  the  arrange- 
ment that  part  of  the  purchase-money  should  remain  on  mort- 
gage appeared  on  it.  The  transaction  was  held  to  be  valid, 
being,  in  fact,  a  sale  by  the  mortgagee  under  his  power  and  a 
mortgage  back  to  him. 

There  may  of  course  be  collusive  sales  ;  but  in  the  absence  of 
collusion  or  fraud,  there  is  nothing  in  the  terms  of  an  ordinary 
power  of  sale  in  a  mortgage  to  prevent  a  sale  by  the  mortgagee, 
allowing  part  of  the  purchase-money  to  remain  on  mortgage  at 
his  own  risk;  (and  see  Sug.  Y.  &  P.  14th  ed.  66  ;  Dart,  Y.  &  P. 
6th  ed.  90) ;  but  it  is  submitted  that  he  cannot  sell  for  a  rent- 
charge  or  anything  but  a  gross  sum  of  money. 

7.  A  power  of  sale  in  trustees,  to  be  exercised  at  the  Tenant  for 

.  i>        ^^l^  ®  whose 

request  or  with,  the  consent  of  the  tenant  for  nf e,  consent  ia 

required  may 

may  be  exercised  by  a  sale  to  such  tenant  for  life  buy. 
[Howard  v.   Ducane,   T.  &  R.   81  ;   Dicconson  v. 
Talhot,  6  Ch.  32). 

The  ground  of  the  rule  is  that  the  power  of  consenting  to,  or 
requesting  an  exercise  of  the  power  of  sale,  is  given  to  the  tenant 
for  life  for  his  own  benefit,  and  that  he  is  not  in  a  fiduciary 
position  as  to  it  {ibid.  37). 

The  tenant  for  Kfe  is  not,  however,  in  the  same  position  as  a 
stranger  as  to  the  obligation  to  communicate  what  he  knows. 
He  may,  by  reason  of  his  peculiar  opportunities  of  obtaining 
information,  be  under  some  obligation  to  communicate  circum- 

F.  0  0 


562 


A  CONCISE  TREATISE  ON  POWEES. 


Wtere  he  is 
sole  donee  of 
power. 


S.  L.  A.  1890, 
B.  12. 


stances  wHoli  lie  knows,  and  wMch  he  knows  tliat  the  trustees 
do  not  know  (ibid.  38). 

It  is  submitted  that  in  cases  where  the  tenant  for  life  is  him- 
self the  donee  of  the  power,  whether  with  or  without  the  consent 
of  trustees,  and  whether  under  a  power  in  an  instrument  or 
under  the  Settled  Land  Act,  he  cannot  purchase  from  himself. 
A  sale  hy  a  person  to  himself  is  no  sale  at  all,  and  a  power  of 
sale  does  not  authorize  the  donee  of  the  power  to  take  the  pro- 
perty subject  to  it  at  a  price  fixed  by  himself,  even  although 
such  price  is  the  full  value  of  the  property.  Such  a  transaction 
is  not  an  exercise  of  the  power,  and  the  interposition  of  a  trustee, 
although  it  gets  over  the  difficulty  so  far  as  form  is  concerned, 
does  not  affect  the  substance  of  the  transaction  (Farrar  v. 
Farrars,  Limited,  40  Oh.  D.  at  p.  409).  The  case  before  the 
Court  was  that  of  a  sale  by  mortgagees ;  but  it  is  submitted 
that  the  observations  quoted  are  of  general  application. 

The  legislature  has  now  provided  for  the  case  of  a  tenant  for 
life  under  the  Settled  Land  Acts  by  sect.  12  of  the  Act  of  1890, 
which  enacts : — 

"  Where  a  sale  of  settled  land  is  to  be  made  to  the  tenant 
for  life,  or  a  purchase  is  to  be  made  from  him  of  land  to  be 
made  subject  to  the  limitations  of  the  settlement,  or  an 
exchange  is  to  be  made  with  him  of  settled  land  for  other  land, 
or  a  partition  is  to  be  made  with  him  of  land  an  undivided 
share  whereof  is  subject  to  the  limitations  of  the  settlement,  the 
trustees  of  the  settlement  shall  stand  in  the  place  of  and  repre- 
sent the  tenant  for  life,  and  shall,  in  addition  to  their  powers  as 
trustees,  have  all  the  powers  of  the  tenant  for  life  in  reference 
to  negotiating  and  completing  the  transaction." 

In  addition  to  the  objection  that  there  must  be  two  parties  to 
a  bargain,  and  that  a  man  cannot  contract  with  himself,  the 
general  rule  in  equity  is  that  a  man  must  not  place  himself  in 
a  situation  in  which  his  interest  conflicts  with  his  duty.  In 
Grover  v.  Svgell  (3  Euss.  428),  the  Master  of  the  EoUs  refused 
to  enforce  specific  performance  of  a  contract,  where  the  title  was 
derived  from  an  incumbent,  who  had  sold  part  of  the  glebe  for 
the  redemption  of  land  tax  to  a  purchaser  in  trust  for  himself. 
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The  duty  of  the  rector  was,  to  obtain  the  best  possible  price  for 
the  land  sold,  and  his  interest  as  purchaser  was,  to  pay  the  least 
possible  price  for  it.  The  sale  in  that  case  was  required  to  be 
by  public  auction,  and  before  two  of  the  cominissioners  or  some 
person  authorized  by  them  ;  and  their  approbation  of  the  sale 
was  required  ;  these  requirements  appear  to  have  been  fulfilled. 

In  Beaden  v.  King  (9  Ha.  499),  the  question  arose  under  the 
statute  42  Geo.  3,  o.  116,  giving  power  to  prebendaries  to  sell : 
the  Yice- Chancellor  said  (p.  619),  "I  agree  that  where  a  power 
of  sale  is  given  without  restriction,  to  a  party  having  a  limited 
interest  only,  it  may  well  be  held  that  the  power  to  sell  imports  a 
negative  upon  the  power  to  buy,  because  the  power  to  sell  is  in 
the  nature  of  a  trust,  and  it  is  obvious  that  the  party  who  is 
interested  to  sell  cannot  in  such  a  case  safely  be  permitted  to 
buy.  This  rule,  I  think,  maybe  carried  further;  that  a  restric- 
tion put  upon  the  power  of  sale  will  not,  in  all  cases,  authorize 
the  party,  to  whom  the  power  to  sell  is  given,  to  become  the 
purchaser  of  the  estate  which  is  the  subject  of  the  power ;  but  I 
am  not  prepared  to  hold  that  in  no  case  would  this  Court  permit 
the  party  who  has  the  power  to  sell  to  become  the  pm'ohaser  of 
the  estate  to  be  sold  under  the  power,  and  it  would  be  contrary 
to  authority  so  to  lay  down  the  rule.  I  think  it  must  in  each 
case  depend  upon  the  circumstances  under  which,  and  the  pur- 
poses for  which,  the  power  was  given,  and  upon  the  nature  and 
extent  of  the  restrictions  which  are  put  upon  the  exercise  of  the 
power.  The  objections  which,  in  the  case  of  an  unrestricted 
power,  apply  with  so  much  force  to  the  donee  of  the  power 
beiag  permitted  to  buy,  certainly  do  not  apply  with  the  same 
force  in  the  case  of  a  restricted  power.  In  proportion  as  the 
power  is  restricted,  the  dangers  incident  to  allowing  the  donee 
to  purchase  are  diminished."  In  the  case  before  the  Court,  the 
Lords  Commissioners  had  an  absolute  veto  on  the  sale,  and 
(s.  74)  might  require  to  be  furnished  with  all  information  which 
the  donee  of  the  power  might  possess. 

In  Greenlaw  v.  King  (3  B.  49),  a  rector  was  empowered  by  Po^wer  to  raise 
Act  of  Parliament,  with  consent  of  his  Bishop,  who  was  patron  ^°^^^- 
of  the  living,  to  raise  money  by  annuity  to  build  a  new  house, 
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tlie  plan  and  accounts  of  wliich  were  to  be  approved  by  the 
Bishop.  The  Bishop  advanced  the  money  himself,  and 
obtained  an  annuity  charged  on  the  living ;  although  there 
was  no  unfairness,  the  transaction  was  set  aside.  And  Lord 
Eldon's  remark  (T.  &  E.  86)  that  "  there  must  be  a  diligent 
attention  on  the  part  of  the  trustees  to  see  that  they  get  a  rea- 
sonable price,"  seems  incompatible  with  holding  that  a  tenant 
for  life,  with  an  unrestricted  power  of  sale,  can  sell  to  himself. 

On  the  other  hand,  in  Wilson  v.  Sewell  (4  Burr.  1974),  a 
building  lease  made  under  a  power  by  a  tenant  for  life  was 
upheld,  although  it  was  granted  to  a  person  in  trust  for  the 
tenant  for  life  himself ;  (see,  too,  Cardigan  v.  Montague,  Sug. 
Pow.  918). 

On  the  same  principle,  in  Sevan  v.  Habgood  (1  J.  &  H.  222), 
it  was  held  that  a  mortgagor,  to  whom,  until  entry  by  the  mort- 
gagee, a  power  of  granting  building  leases  was  reserved,  might 
make  a  lease  to  a  trustee  for  himself.  The  Yice-ChanceUor 
said,  "  The  matter  reduces  itself  to  this  (which  but  for  the 
authorities  on  the  analogous  case  of  tenant  for  life  and  remain- 
derman would  be  a  very  grave  question)  whether  under  a  power 
to  grant  leases  at  the  best  rents  and  subject  to  other  restrictions, 
the  mortgagor  can  make  a  valid  bargain,  being  himself  the 
person  with  whom  the  bargain  is  in  substance  made.  The 
authorities  decide  that  such  a  bargain  may  be  made  by  a  tenant 
for  Hfe,  the  ground  being  that  the  estate  gets  all  the  benefit  to 
which  it  is  entitled.  This  assumes  the  honesty  of  the  tenant 
for  life,  and  it  comes  to  this :  that  in  this  particular  class  of 
cases,  the  Court  does  not  hold  by  its  general  doctrine,  which 
prohibits  an  agent  from  contracting  for  his  own  benefit  as 
against  his  principal.  Actual  fraud  would,  of  course,  be 
material. 

It  has  been  held  {Otter  v.  Vaux,  2  K.  &  J.  650 ;  6  D.  M.  & 
Gr.  638),  that  a  mortgagor  cannot  purchase  from  a  first  mort- 
gagee under  his  power  of  sale  so  as  to  affect  the  second 
mortgagee,  the  mortgagor's  duty  being  to  pay  off  the  first 
mortgage,  the  power  of  sale  under  which  could  only  arise  on  his 
default;  he  could  not  therefore  take  advantage  of  his  own 
default  to  purchase  the  estate  under  the  power  to  the  prejudice 


POWERS  OF  SALE.  565 

of  the  second  mortgagee.  And  if  the  trustee  in  bankruptcy  of 
the  mortgagor  buys  from  the  first  mortgagee,  he  becomes  merely 
a  transferee  of  the  mortgage  as  against  the  second  mortgagee 
{£en  V.  SiDidcrland  Building  Society,  24  Ch.  D.  618 ;  and  see 
Cracknall  v.  Jamon,  6  Ch.  D.  735 ;  Ledbrook  v.  Passman,  57 
L.  J.  Ch.  856). 

The  rules  of  the  Court  on  the  subject  of  sales  to  themselves  Riles  of  the 
by  persons  standing  in  fiduciary  relations  to  the  persons  in-  sales  by^ 
terested,  are  thus  stated  by  L.  J.  GifEard  {Guest  v.  Sniythe,  5  gauXr^ 
Ch.  551,  556) :  "  A  person  who  has  the  conduct  of  a  sale  under  positions, 
the  direction  'of  the  Court  cannot  buy ;  and,  of  course,  as  he 
cannot  buy,  his  solicitor  cannot  buy.     Parties  to  the  suit  cannot 
buy  without  the  special  leave  of  the  Court ;  and  because  they 
cannot  buy,  their  solicitor  also  cannot  buy.     A  trustee  for  sale, 
an  assignee  under  a  bankruptcy,  or  the  solicitor  of  an  assignee 
cannot  buy ;  and,  generally  speaking,  where  a  man's  duty  and 
interest  in  respect  of  the  purchase  conflict,  he  cannot  become  a 
purchaser";   (and  see  Fox  v.  Maekreth,  1  W.  &  T.  L.  C.  115; 
Luekhj  Y.  Peard,  33  Ch.  D.  500 ;  Dart,  6th  ed.  35). 

8.  Extensive  powers  of  sale  are  now  conferred  on  tenants  for 
life  by  the  Settled  Land  Acts.  Section  2  of  the  Act  of  1882 
defines  the  terms  used  in  the  Act,  as  follows : — 

"  (1.)  Any  deed,  wiU,  agreement  for  a  settlement,  or  other  S.  L.  A.  1882, 

agreement,  covenant  to  surrender,  copy  of  court  roll,  Act  of  ^' 

"     .  .  Definition. 

Parhament,  or  other  mstrument,  or  any  number  of  instruments, 

whether  made  or  passed  before  or  after,  or  partly  before  and 
partly  after,  the  commencement  of  this  Act,  under  or  by  vu-tue 
of  which  instrument  or  instruments  any  land,  or  any  estate  or 
interest  in  land,  stands  for  the  time  being  limited  to  or  in  trust 
for  any  persons  by  way  of  succession,  creates  or  is  for  purposes 
of  this  Act  a  settlement,  and  is  in  this  Act  referred  to  as  a  settle- 
ment, or  as  the  settlement,  as  the  case  requires. 

"  (2.)  An  estate  or  interest  in  remainder  or  reversion  not 
disposed  of  by  a  settlement,  and  reverting  to  the  settlor  or 
descending  to  the  testator's  heir,  is  for  purposes  of  this  Act  an 
estate  or  interest  coming  to  the  settlor  or  heir  under  or  by  virtue 
of  the  settlement,  and  comprised  in  the  subject  of  the  settlement. 
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"  (3.)  Land,  and  any  estate  or  interest  therein,  which  is  the 
subject  of  a  settlement,  is  for  purposes  of  this  Act  settled  land, 
and  is,  in  relation  to  the  settlement,  referred  to  in  this  Act  as  the 
settled  land. 

"  (4.)  The  determination  of  the  question  whether  land  is  settled 
land,  for  purposes  of  this  Act,  or  not,  is  governed  by  the  state  of 
facts,  and  the  limitations  of  the  settlement,  at  the  time  of  the 
settlement  taking  effect. 

"  (5.)  The  person  who  is  for  the  time  being,  under  a  settlement, 
beneficially  entitled  to  possession  of  settled  land,  for  his  Kfe,  is 
for  purposes  of  this  Act  the  tenant  for  life  of  that  land,  and  the 
tenant  for  life  under  that  settlement. 

"  (6.)  If,  in  any  case,  there  are  two  or  more  persons  so  entitled 
as  tenants  in  common,  or  as  joint  tenants,  or  for  other  concurrent 
estates  or  interests,  they  together  constitute  the  tenant  for  life 
for  purposes  of  this  Act. 

"  (7.)  A  person  being  tenant  for  life  within  the  foregoing 
definitions  shall  be  deemed  to  be  such  notwithstanding  that, 
under  the  settlement  or  otherwise,  the  settled  land,  or  his  estate 
or  interest  therein,  is  encumbered  or  charged  in  any  manner  or  to 
any  extent. 

"  (8.)  The  persons,  if  any,  who  are  for  the  time  being,  under 
a  settlement,  trustees  with  power  of  sale  of  settled  land,  or  with 
power  of  consent  to  or  approval  of  the  exercise  of  such  a  power 
of  sale,  or  if  under  a  settlement  there  are  no  such  trustees,  then 
the  persons,  if  any,  for  the  time  being,  who  are  by  the  settle- 
ment declared  to  be  trustees  thereof  for  purposes  of  this  Act,  are 
for  purposes  of  this  Act  trustees  of  the  settlement. 

"  (9.)  Capital  money  arising  under  this  Act,  and  receivable  for 
the  trusts  and  purposes  of  the  settlement,  is  in  this  Act  referred 
to  as  capital  money  arising  under  this  Act. 

"(10.)  In  this  Act— 

"  (i.)  Land  includes  incorporeal  hereditaments,  also  an  un- 
divided share  in  land ;  income  includes  rents  and  profits ;  and 
possession  includes  receipt  of  income  : 

"  (ii.)  Eent  includes  yearly  or  other  rent,  and  toll,  duty, 
royalty,  or  other  reservation,  by  the  acre,  or  the  ton,  or  other- 
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wise ;  and,  in  relation  to  rent,  payment  includes  delivery  ;  and 
fine  includes  premium  or  fore-gift,  and  any  payment,  considera- 
tion, or  benefit  in  tlie  natm-e  of  a  fine,  premium,  or  fore-gift  : 

"  (iii.)  Building  purposes  iaclude  the  ereotiag  and  the  im- 
proving of,  and  the  adding  to,  and  the  repairing  of  buildings ; 
and  a  building  lease  is  a  lease  for  any  building  purposes 
or  purposes  connected  therewith : 

"  (iv.)  Mines  and  minerals  mean  mines  and  minerals  whether 
already  opened  or  in  work  or  not,  and  include  all  minerals  and 
substances  in,  on,  or  under  the  land,  obtainable  by  underground 
or  by  surface  working  ;  and  mining  purposes  include  the  sinking 
and  searching  for,  winning,  working,  getting,  making  merchant- 
able, smelting  or  otherwise  converting  or  working  for  the 
pui-poses  of  any  manufacture,  carrying  away,  and  disposing  of 
mines  and  minerals,  in  or  under  the  settled  land,  or  any  other 
land,  and  the  erection  of  buildings,  and  the  execution  of 
engineering  and  other  works,  suitable  for  those  purposes;  and  a 
mining  lease  is  a  lease  for  any  mining  purposes  or  purposes 
connected  therewith,  and  includes  a  grant  or  licence  for  any 
mining  purposes : 

"  (v.)  Manor  includes  lordship,  and  reputed  manor  or  lordship  : 

"  (vi.)  Steward  includes  deputy  steward,  or  other  proper  officer, 
of  a  manor : 

"  (vii.)  WiU  includes  codicil,  and  other  testamentary  instru- 
ment, and  a  writing  in  the  nature  of  a  wiU. : 

"  (viii.)  Securities  include  stocks,  funds,  and  shares  : 

"  (lx.)  Her  Majesty's  High  Court  of  Justice  is  referred  to  as 
the  Court  : 

"  (x.)  The  Land  Commissioners  for  England  as  constituted  by 
this  act  are  referred  to  as  the  Land  Commissioners : 

"  (xi.)  Person  includes  corporation." 

Section  8  of  the  Act  of  1884  enacts  as  foUows :—  s.  L.  A.  1884, 

"  For  the  purposes  of  the  Act  of  1882  the  estate  of  a  tenant  ^" 
by  the  curtesy  is  to  be  deemed  an  estate  arising  under  a  settle- 
ment made  by  his  wife." 

Section  4  of  the  Act  of  1890  enacts  as  follows :—  S.  L.  A.  1890, 

"  (1.)  Every  instrument  whereby  a  tenant  for  life,  in  con- 
sideration of  marriage  or  as  part  or  by  way  of  any  family 
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arrangement,  not  being  a  security  for  payment  of  money 
advanced,  makes  an  assignment  of  or  creates  a  charge  upon  his 
estate  or  interest  under  the  settlement  is  to  be  deemed  one  of 
the  instruments  creating  the  settlement,  and  not  an  instrument 
vesting  in  any  person  any  right  as  assignee  for  value  within  the 
meaning  or  operation  of  section  fifty  of  the  Act  of  1882. 

"  (2.)  This  section  is  to  apply  and  have  effect  with  respect 
to   every   disposition  before   as  well  as  after  the  passing  of 
this  Act,  unless  inconsistent  with  the  nature  or  terms  of  the 
disposition." 
S.  L.  A.  1882,       Section  3  of  the  Act  of  1882  enacts  as  follows  : 

Powers  of  "  ^  tenant  for  life- 

tenant  for  "  (i.)  May  sell  the  settled  land,  or  any  part  thereof,  or  any 

easement,  right,  or  privilege  of  any  kind,  over  or  in 
relation  to  the  same ;  and 
"  (ii.)  Where  the  settlement  comprises  a  manor, — may  sell  the 
seignory  of  any  freehold  land  within  the  manor,  or 
the  freehold    and    inheritance   of   any  copyhold  or 
customary  land,  parcel  of  the  manor,  with  or  without 
any  exception  or  reservation  of  all  or  any  mines  or 
minerals,  or  of  any  rights  or  powers  relative  to  mining 
purposes,  so  as  in  every  such  case  to  effect  an  enfran- 
chisement ;  and 
"  (iii.)  May  make  an  exchange  of  the  settled  land,  or  any 
part  thereof,  for  other  land,  including  an  exchange 
in  consideration  of  money  paid  for  equality  of  ex- 
change ;  and 
"  (iv.)  Where  the  settlement  comprises  an  undivided  share  in 
land,  or,  under  the  settlement,  the  settled  land  has 
come  to  be  held  in  undivided  shares, — may  concur  ia 
making  partition  of  the  entirety,  includiag  a  partition 
in  consideration  of  money  paid  for  equality  of  par- 
tition." 
S.L.  A.1882,      Section  4  of  the  Act  of  1882  imposes  restrictions  upon  and 
Eeetriotions     makes  provisions  as  to  the  mode  of  sale  as  follows : — 

"  (1.)  Every  sale  shall  be  made  at  the  best  price  that  can 
reasonably  be  obtained. 

"  (2.)  Every  exchange  and  every  partition  shall  be  made  for 
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the  best  consideration  in  land  or  in  land  and  money  that  can 
reasonably  be  obtained. 

"  (3.)  A  sale  may  be  made  in  one  lot  or  in  several  lots,  and 
either  by  auction  or  by  private  contract. 

"  (4.)  On  a  sale  the  tenant  for  life  may  fix  reserve  biddings 
and  buy  in  at  an  auction. 

"  (5.)  A  sale,  exchange,  or  partition  may  be  made  subject  to 
any  stipulations  respecting  title,  or  evidence  of  title,  or  other 
things. 

"  (6.)  On  a  sale,  exchange,  or  partition,  any  restriction  or 
reservation  ■with  respect  to  building  on  or  other  user  of  land,  or 
•with  respect  to  mines  and  minerals,  or  with  respect  to  or  for  the 
purpose  of  the  more  beneficial  working  thereof,  or  with  respect  to 
any  other  thing,  may  be  imposed  or  reserved  and  made  binding, 
as  far  as  the  law  permits,  by  covenant,  condition,  or  otherwise, 
on  the  tenant  for  life  and  the  settled  land,  or  any  part  thereof, 
or  on  the  other  party  and  any  land  sold  or  given  in  exchange 
or  on  partition  to  him. 

"  (7.)  An  enfranchisement  may  be  made  with  or  without  a 
re-grant  of  any  right  of  common  or  other  right,  easement,  or 
privilege  theretofore  appendant  or  appurtenant  to  or  held  or 
enjoyed  with  the  land  enfranchised,  or  reputed  so  to  be. 

"  (8.)  Settled  land  in  England  shall  not  be  given  in  exchange 
for  land  out  of  England." 

This  section  was  amended  by  s.  11  of  the  Housing  of  the 
Working  Classes  Act,  1885  (48  &  49  Vict.  c.  72),  which  has 
now  been  repealed  by  53  &  54  Vict.  c.  70,  s.  102.  This  latter 
Act,  however,  re-enacts  s.  11  of  the  earlier  Act  by  s.  74,  which 
is  as  follows : — 

"  (1.)  The   Settled  Land  Act,  1882,   shall  be  amended  as  63  &  54  Vict. 

,  -.,  0.  70,  s.  74. 

follows:—  _  ^„,]ri„g 

"  (a)  Any  sale,  exchange,  or  lease  of  land  in  pursuance  of  the  classes. 
said  Act,  when  made  for  the  purpose  of  the  erection 
on  such  land  of  dwellings  for  the  working  classes,  may 
be  made  at  such  price,  or  for  such  consideration,  or  for 
such  rent,  as  having  regard  to  the  said  purpose,  and 
to  all  the  circumstances  of  the  case,  is  the  best  that 
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can  be  reasonably  obtained,  notwithstanding  that  a 

higher  price,  consideration,  or  rent  might  have  been 

obtained  if  the  land  were  sold,  exchanged,  or  leased 

for  another  purpose. 

"  (b)  The  improvements  on  which   capital  money  may  be 

expended,  enumerated  in  s.  25  of  the  said  Act,  and 

referred  to  in  s.  30  of  the  said  Act,  shall,  iu  addition 

to  cottages  for  labourers,  farm-servants,  and  artizans, 

whether  employed  on  the  settled  land  or  not,  include 

any  dwellings   available  for  the  working  classes,  the 

building  of  which  in  the  opinion  of  the  Court  is  not 

injurious  to  the  estate. 

"  (2.)  Any  body  corporate  holding  land  may  sell,  exchange, 

or  lease  the  land  for  the  purpose  of  the  erection  of  dwelHngs  for 

the  working  classes  at  such  price,  or  for  such  consideration,  or 

for  such  rent  as  having  regard  to  the  said  purpose,  and  to  all 

the  circumstances  of  the  case  is  the  best  that  can  be  reasonably 

obtained,  notwithstanding  that  a  higher  price,  consideration  or 

rent  might  have  been  obtained  if  the  land  were  sold,  exchanged 

or  leased  for  another  purpose."     Of.  s.  29  of  the  Charitable 

Trusts  Act,  1866. 

S.  L.  A.  1890,      And  by  s.  18  of  the  Settled  Land  Act,  1890,  it  is  provided  that — 

"  The  provisions   of  section  eleven  of  the  Housing  of  the 

Workiag  Classes  Act,  1885,  and  of  any  enactment  which  may 

be   substituted  therefor,  shall  have  effect  as  if  the  expression 

'  working  classes '  included  all  classes  of  persons  who  earn  their 

livelihood  by  wages  or  salaries :  Provided  that  this  section  shall 

apply  only  to  buildings  of  a  rateable  value  not  exceeding  one 

hundred  pounds  per  annum." 

In  addition  to  the  persons  defined  as  tenants  for  life  the 

following  persons  have  the  powers  of  a  tenant  for  life,  as  the 

following  sections  of  the  Act  of  1882  show : — 

S.  L.  A.  1882,       "68. — (1.)  Each  person  as  follows  shall,  when  the  estate  or 

Persons  who    ^'^^^'^^^^  °^  ®^°^  0^  them  is  in  possession,  have  the  powers  of  a 

have  powers    tenant  for  life  under  this  Act,  as  if  each  of  them  were  a  tenant 

ot  tenant  for      »       , .  „  ,    „ 

life.  lor  Me  as  defined  m  this  Act  (namely)  : 

"  (i.)  A  tenant  in  tail,  including  a  tenant  in  tail  who  is  by  Act 
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of  Parliament  restrained  from  barring  or  defeating  his 
estate  tail,  and  altkougli  the  reversion  is  in  the  Crown, 
and  so  that  the  exercise  by  him  of  his  powers  under 
this  Act  shall  bind  the  Crown,  but  not  including  such  a 
tenant  in  tail  where  the  land  in  respect  whereof  he  is  so 
restrained  was  purchased  with  money  provided  by 
Parliament  in  consideration  of  public  services  : 

"  (ii.)  A  tenant  in  fee  simple,  with  an  executory  limitation, 
gift,  or  disposition  over,  on  failure  of  his  issue,  or  in 
any  other  event : 

"  (iii.)  A  person  entitled  to  a  base  fee,  although  the  reversion 
is  in  the  Crown,  and  so  that  the  exercise  by  him  of  his 
powers  under  this  Act  shall  bind  the  Crown  : 

"  (iv.)  A  tenant  for  years  determinable  on  life,  not  holding 
merely  under  a  lease  at  a  rent : 

"  (v.)  A  tenant  for  the  life  of  another,  not  holding  merely 
under  a  lease  at  a  rent : 

"  (vi.)  A  tenant  for  his  own  or  any  other  life,  or  for  years 
determinable  on  life,  whose  estate  is  liable  to  cease  in 
any  event  during  that  life,  whether  by  expiration  of 
the  estate,  or  by  conditional  limitation,  or  otherwise, 
or  to  be  defeated  by  an  executory  limitation,  gift,  or 
disposition  over,  or  is  subject  to  a  trust  for  accumula- 
tion of  income  for  payment  of  debts  or  other 
purpose : 

"  (vii.)  A  tenant  in  tail  after  possibility  of  issue  extinct : 

"  (viii.)  A  tenant  by  the  curtesy : 

"  (ix.)  A  person  entitled  to  the  income  of  land  under  a  trust  or 
direction  for  payment  thereof  to  him  during  his  own 
or  any  other  life,  whether  subject  to  expenses  of 
management  or  not,  or  until  sale  of  the  land,  or  until 
forfeiture  of  his  interest  therein  on  bankruptcy  or  other 
event. 

"  (2.)  In  every  such  case,  the  provisions  of  this  Act  referring 
to  a  tenant  for  life,  either  as  conferring  powers  on  him  or 
otherwise,  and  to  a  settlement,  and  to  settled  land,  shall  extend 
to  each  of  the  persons  aforesaid,  and  to  the  instrument  under 
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wHch  his  estate  or  interest  arises,  and   to  tlae  land  therein 
comprised. 

"  (3.)  In  any  such  case  any  reference  in  this  Act  to  death  as 

regards  a  tenant  for  life  shall,  where  necessary,  he  deemed  to 

refer  to  the  determination  by  death  or  otherwise  of  such  estate 

or  interest  as  last  aforesaid. 

s.  L.  A.  1882,       "  59.  Where  a  person,  who  is  in  his  own  right  seised  of  or 

Infant  entitled  in  possession  to  land,  is  an  infant,  then  for  purposes  of 

entitkeT^^       this  Act  the  land  is  settled  land,  and  the  infant  shall  he  deemed 

tenant  for  life  thereof, 
s.  L.  A.  1882,      "  60.  Where  a  tenant  for  life,  or  a  person  having  the  powers  of 
Infant  ^  tenant  for  life  under  this  Act,  is  an  infant,  or  an  infant  would, 

tenant  for  if  he  Were  of  full  age,  he  a  tenant  for  hfe,  or  have  the  powers  of 
a  tenant  for  life  under  this  Act,  the  powers  of  a  tenant  for  life 
under  this  Act  may  be  exercised  on  his  behalf  by  the  trustees  of 
the  settlement,  and  if  there  are  none,  then  by  such  person  and 
in  such  manner  as  the  Court,  on  the  application  of  a  testamentary 
or  other  guardian  or  next  friend  of  the  infant,  either  generally 
or  iu  a  particular  instance,  orders. 
S.  L.  A.  1882,  "  61. — (1.)  The  foregoing  provisions  of  this  Act  do  not  apply 
Married  in  the  case  of  a  married  woman. 

"  (2.)  Where  a  married  woman  who,  if  she  had  not  been  a 
married  woman,  would  have  been  a  tenant  for  life,  or  would 
have  had  the  powers  of  a  tenant  for  life  under  the  foregoing 
provisions  of  this  Act,  is  entitled  for  her  separate  use,  or  is 
entitled  under  any  statute,  passed  or  to  be  passed,  for  her  sepa- 
rate property,  or  as  a  feme  sole,  then  she,  without  her  husband, 
shall  have  the  powers  of  a  tenant  for  life  under  this  Act. 

"  (3.)  Where  she  is  entitled  otherwise  than  as  aforesaid,  then 
she  and  her  husband  together  shall  have  the  powers  of  a  tenant 
for  life  under  this  Act. 

"  (4.)  The  provisions  of  this  Act  referring  to  a  tenant  for  life 
and  a  settlement  and  settled  land  shall  extend  to  the  married 
woman  without  her  husband,  or  to  her  and  her  husband 
together,  as  the  case  may  require,  and  to  the  instrument  under 
which  her  estate  or  interest  arises,  and  to  the  land  therein 
comprised, 


■woman. 
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"  (5.)  The  married  woman  may  execute,  make,  and  do  all  deeds, 
instruments,  and  things  necessary  or  proper  for  giving  effect  to 
the  provisions  of  this  section. 

"  (6.)  A  restraint  on  anticipation  in  the  settlement  shall  not 
prevent  the  exercise  by  her  of  any  power  under  this  Act. 

"  62.  Where  a  tenant  for  life,  or  a  person  having  the  powers  of  S.  L.  A. 
a  tenant  for  life  under  this  Act,  is  a  lunatic,  so  found  by  inquisi-  _  '+■ 
tion,  the  committee  of  his  estate  may,  in  his  name  and  on  his 
behalf,  under  an  order  of  the  Lord  Chancellor,  or  other  person 
intrusted  by  virtue  of  the  Queen's  Sign  Manual  with  the  care 
and  commitment  of  the  custody  of  the  persons  and  estates  of 
lunatics,  exercise  the  powers  of  a  tenant  for  life  under  this  Act ; 
and  the  order  may  be  made  on  the  petition  of  any  person 
interested  in  the  settled  land,  or  of  the  committee  of  the 
estate." 

The  powers  conferred  upon  a  tenant  for  life  of  dealing  with 
the  mansion-house  by  s.  15  of  the  Act  of  1882  were  repealed  by 
s.  10  of  the  Act  of  1890  (sub-s.  1) ;  and  in  lieu  thereof  the 
latter  section  goes  on  to  enact  as  follows : — 

"  (2.)  Notwithstanding  anything  contained  in  the  Act  of  1882,  s.  L.  A. 
the  principal  mansion  house  (if  any)  on  any  settled  land,  and  3^-^^^^°'^ 
the  pleasure   grounds  and  park  and  lands    (if    any)  usually  touse. 
occupied  therewith,  shall  not  be  sold,  exchanged,  or  leased  by 
the  tenant  for  life  without  the  consent  of  the  trustees  of  the 
settlement  or  an  order  of  the  Court. 

"  (3.)  Where  a  house  is  usually  occupied  as  a  farmhouse,  or 
where  the  site  of  any  house  and  the  pleasure  grounds  and  park 
and  lands  (if  any)  usually  occupied  therewith  do  not  together 
exceed  twenty-five  acres  in  extent,  the  house  is  not  to  be 
deemed  a  principal  mansion  house  within  the  meaning  of  this 
section." 

Powers  of  raising  money  for  certain  purposes  are  conferred 
by  s.  18  of  the  Act  of  1882,  which  enacts  as  follows  :— 

"  Where   money  is    required    for    enfranchisement,    or    for  S.  L.  A. 
equality  of  exchange  or  partition,  the  tenant  for  life  may  raise  po^er°to  raise 
the   same   on  mortgage   of  the  settled  land,  or  of  any  part  money. 
thereof,  by  conveyance  of  the  fee  simple,  or  other  estate  or 
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interest  tlie  subject  of  the  settlement,  or  by  creation  of  a  term 
of  years  in  the  settled  land,  or  otherwise,  and  the  money  raised 
shall  be  capital  money  arising  under  the  Act." 

And  by  s.  11  of  the  Act  of  1890,  which  enacts  as  follows : — 
S.  L.  A.  "  (1.)  Where  money  is  required  for  the  purpose  of  discharg- 

'  "■  ■  ing  an  incumbrance  on  the  settled  land  or  part  thereof,  the 
tenant  for  life  may  raise  the  money  so  required,  and  also  the 
amount  properly  required  for  payment  of  the  costs  of  the  trans- 
action, on  mortgage  of  the  settled  land,  or  of  any  part  thereof, 
by  conveyance  of  the  fee-simple  or  other  estate  or  interest  the 
subject  of  the  settlement,  or  by  creation  of  a  term  of  years  in 
the  settled  land,  or  any  part  thereof,  or  otherwise,  and  the 
money  so  raised  shall  be  capital  money  for  that  purpose,  and 
may  be  paid  or  applied  accordingly. 

"  (2.)  Incumbrance  in  this    section   does    not  include  any 
annual  sum  payable  only  duriag  a  life  or  Kves  or  duriag  a  term 
of  years  absolute  or  determinable." 
S.  L.  A.  A  tenant  for  life  may  contract  as  provided  by  s.  31  of  the 

Tenltforiife  ^^t  of  1882  which  enacts:— 
may  contract.       «  (1.)  A.  tenant  for  life — 

"  (i.)  May  contract  to  make  any  sale,  exchange,  partition, 

mortgage,  or  charge ;  and 
"  (ii.)  May  vary  or  rescind,  with  or  without  consideration,  the 
contract,  in  the  like  oases  and  manner  in  which,  if  he 
were  absolute  owner  of  the  settled  land,  he  might  law- 
fully vary  or  rescind  the  same,  but  so  that  the  contract 
as  varied  be  in  conformity  with  this  Act ;  and  any  such 
consideration,  if  paid  in  money,  shall  be  capital  money 
arising  under  this  Act ;  and 
"  (iii.)  May  contract  to  make  any  lease ;  and  in  makiug  the 
lease  may  vary  the  terms,  with  or  without  considera- 
tion, but  so  that  the  lease  be  in  conformity  with  this 
Act;  and 
"  (iv.)  May  accept  a  surrender  of  a  contract  for  a  lease,  in  like 
manner  and  on  the  like  terms  in  and  on  which  he  might 
accept  a  surrender  of  a  lease;  and  thereupon  may  make 
a  new  or  other  contract,  or  new  or  other  contracts,  for 
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or  relative  to  a  lease  or  leases,  in  like  manner  and  on 
the  like  terms  in  and  on  which  he  might  make  a  new  or 
other  lease,  or  new  or  other  leases,  where  a  lease  had 
been  granted ;  and 
"  (v.)  May  enter  into  a  contract  for  or  relating  to  the  execu- 
tion of  any  improvement  authorized  by  this  Act,  and 
may  vary  or  rescind  the  same ;  and 
"  (vi.)  May,  in  any  other  case,  enter  into  a  contract  to  do  any 
act  for  carrying  iato  effect  any  of  the  purposes  of  this 
Act,  and  may  vary  or  rescind  the  same. 
"  (2.)  Every  contract  shall  be  binding  on  and  shall  enure  for 
the  benefit  of  the  settled  land,  and  shall  be  enforceable  against 
and  by  every  successor  in  title  for  the  time  being  of  the  tenant 
for  Hf e,  and  may  be  carried  into  effect  by  any  such  successor ; 
but  so  that  it  may  be  varied  or  rescinded  by  any  such  successor, 
in  the  like  case  and  manner,  if  any,  as  if  it  had  been  made  by 
himself. 

"  (3.)  The  Court  may,  on  the  application  of  the  tenant  for  life, 
or  of  any  such  successor,  or  of  any  person  interested  in  any 
contract,  give  directions  respecting  the  enforcing,  carrying  into 
effect,  varying,  or  rescinding  thereof. 

"  (4.)  Any  preliminary  contract  under  this  Act  for  or  relating 
to  a  lease  shall  not  form  part  of  the  title  or  evidence  of  the  title 
of  any  person  to  the  lease,  or  to  the  benefit  thereof." 

And  the  tenant  for  life  may  complete  his  predecessor's  contract 
by  virtue  of  s.  6  of  the  Act  of  1890,  which  enacts : — 

"  A  tenant  for  life  may  make  any  conveyance  which  is  neces-  S.  L.  A. 
sary  or  proper  for  giving  effect  to  a  contract  entered  into  by  a         >   •    • 
predecessor  in  title,  and  which  if  made  by  such  predecessor 
would  have  been  valid  as  against  his  successors  in  title." 

And  s.  20  of  the  Act  of  1882  enacts  as  follows  as  to  the 
general  effect  of  the  conveyance  by  a  tenant  for  life : — 

"  (1.)  On   a  sale,  exchange,   partition,  lease,   mortgage,   or  s.  L.  A. 
charge,  the  tenant  for  life  may,  as  regards  land  sold,  given  in  ^^*^'  ^'  ^''• 

Conveyance 

exchange  or  on    partition,  leased,  mortgaged,  or   charged,  or  by  tenant  for 
intended  so  to  be,  includiag  copyhold  or  customary  or  leasehold 
land  vested  in  trustees,  or  as  regards  easements  or  other  rights 
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or  privileges  sold  or  leased,  or  intended  so  to  be,  convey  or 
create  tlie  same  by  deed,  for  the  estate  or  interest  the  subject  of 
the  settlement,  or  for  any  less  estate  or  interest,  to  the  uses 
and  in  the  manner  requisite  for  giving  efEect  to  the  sale, 
exchange,  partition,  lease,  mortgage,  or  charge. 

"  (2.)  Such  a  deed,  to  the  extent  and  in  the  manner  to  and 
in  which  it  is  expressed  or  intended  to  operate  and  can  operate 
under  this  act,  is  effectual  to  pass  the  land  conveyed,  or  the 
easements,  rights,  or  privileges  created,  discharged  from  all  the 
limitations,  powers,  and  provisions  of  the  settlement,  and  from 
all  estates,  interests,  and  charges  subsisting  or  to  arise  there- 
under, but  subject  to  and  with  the  exception  of — 

"  (i.)  All  estates,  interests,  and  charges  having  priority  to  the 

settlement;  and 
"  (ii.)  All  such  other,  if  any,  estates,  interests,  and  charges 
as  have  been  conveyed  or  created  for  securing  money 
actually  raised  at  the  date  of  the  deed  ;  and 
"  (iii.)  All  leases  and  grants  at  fee-farm  rents  or  otherwise, 
and  all  grants  of  easements,  rights  of  common,  or 
other  rights  or  privileges  granted  or  made  for  value  in 
money  or  money's  worth,  or  agreed  so  to  be,  before 
the  date  of  the  deed,  by  the  tenant  for  life,  or  by  any 
of  his  predecessors  in  title,  or  by  any  trustees  for  him 
or  them,  under  the  settlement,  or  under  any  statutory 
power,  or  being  otherwise  binding  on  the  successors  in 
title  of  the  tenant  for  life. 
"  (3.)  In  case  of  a  deed  relating  to  copyhold  or  customary 
land,  it  is  sufficient  that  the  deed  be  entered  on  the  court  roUs  of 
the  manor,  and  the  steward  is  hereby  required  on  production'  to 
him  of  the  deed  to  make  the  proper  entry  ;  and  on  that  produc- 
tion, and  on  payment  of  customary  fines,  fees,  and  other  dues 
or  payments,  any  person  whose  title  under  the  deed  requires  to 
be  perfected  by  admittance  shall  be  admitted  accordingly  ;  but 
if  the  steward  so  requires,  there  shall  also  be  produced  to  him 
so  much  of  the  settlement  as  may  be  necessary  to  show  the  title 
of  the  person  executing  the  deed ;  and  the  same  may,  if  the 
steward  thinks  fit,  be  also  entered  on  the  court  rolls." 


POWERS  OF  SALE.  577 

Sects.  38  to  45  inclusive  of  the  Act  of  1882  make  provision 
for  the  trustees  of  the  settlement  for  the  purposes  of  the  Act, 
and  define  their  powers  and  duties  as  follows : — 

"  38. — (1.)  If  at  any  time  there  are  no  trustees  of  a  settlement  S.  L.  Act, 
within  the  definition  in  this  Act,  or  where  in  any  other  case  it  is  Xruatees  for 
expedient,  for  purposes  of  this    Act,  that  new  trustees  of   a  purposes  of 
settlement  be  appointed,  the  Court  may,  if  it  thinks  fit,  on  the 
application  of  the  tenant  for  life  or  of  any  other  person  having, 
under  the  settlement,  an  estate  or  interest  in  the  settled  land,  in 
possession,  remainder,  or  otherwise,  or,  in  the  case  of  an  infant, 
of  his  testamentary  or  other  guardian,  or  next  friend,  appoint 
fit  persons  to  be  trustees  under  the  settlement  for  purposes  of 
this  Act. 

"  (2.)  The  persons  so  appointed,  and  the  survivors  and  survivor 
of  them,  while  continuing  to  be  trustees  or  trustee,  and,  until 
the  appointment  of  new  trustees,  the  personal  representatives  or 
representative  for  the  time  being  of  the  last  surviving  or 
continuing  trustee,  shall  for  purposes  of  this  Act  become  and  be 
the  trustees  or  trustee  of  the  settlement. 

"  39. — (1.)  Notwithstanding   anything   in  this   Act,  capital  S.  L.  Act, 

money  arising  under  this  Act  shall  not  be  paid  to  fewer  than  p     '  °  t  f 

two  persons  as  trustees  of  a  settlement,  unless  the  settlement  capital  money 

1       •  1  •  o  •     ^  1-11  *°  trustees. 

authorizes  the  receipt  of  capital  trust  money  of  the  settlement 

by  one  trustee. 

"  (2.)  Subject  thereto,  the  provisions  of  this  Act  referring  to 
the  trustees  of  a  settlement  apply  to  the  surviving  or  continuing 
trustees  or  trustee  of  the  settlement  for  the  time  being. 

"  40.  The  receipt  in  writing  of  the  trustees  of  a  settlement,  or  S.  L.  Act, 
where  one  trustee  is  empowered  to  act,  of  one  trustee,  or  of  the  jjgjjj;  ^ 
personal  representatives  or  representative  of  the  last  surviving  or  clause. 
continuing  trustee,  for  any  money  or  securities,  paid  or  trans- 
ferred to  the  trustees,  trustee,  representatives,  or  representative, 
as  the  case  may  be,  effectually  discharges  the  payer  or  transferor 
therefrom,  and  from  being  bound  to  see  to  the  application  or 
being  answerable  for  any  loss  or  misapplication  thereof,  and,  in 
case  of  a  mortgagee  or  other  person  advancing  money,  from 
being  concerned  to  see  that  any  money  advanced  by  him  is 

F.  F  P 
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S.  L.  Act, 
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S.  L.  Act, 
1882,  8.  44. 
Application 
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wanted  for  any  purpose  of  this  Act,  or  that  no  more  than  is 
wanted  is  raised. 

"  41.  Each  person  who  is  for  the  time  heing  trustee  of  a  settle- 
ment is  answerable  for  what  he  actually  receiyes  only,  notwith- 
standing his  signing  any  receipt  for  conformity,  and  in  respect 
of  his  own  acts,  receipts,  and  defaults  only,  and  is  not  answerable 
in  respect  of  those  of  any  other  trustee,  or  of  any  banker, 
broker,  or  other  person,  or  for  the  insufficiency  or  deficiency  of 
any  securities,  or  for  any  loss  not  happening  through  his  own 
wilful  defaidt. 

"42.  The  trustees  of  a  settlement,  or  any  of  them,  are  not  liable 
for  giving  any  consent,  or  for  not  making,  bringing,  taking,  or 
doing  any  such  application,  action,  proceeding,  or  thing,  as  they 
might  make,  bring,  take,  or  do ;  and  in  case  of  purchase  of  land 
with  capital  money  arising  under  this  Act,  or  of  an  exchange, 
partition,  or  lease,  are  not  liable  for  adopting  any  contract  made 
by  the  tenant  for  life,  or  bound  to  inquire  as  to  the  propriety  of 
the  purchase,  exchange,  partition,  or  lease,  or  answerable  as 
regards  any  price,  consideration,  or  fine,  and  are  not  liable  to 
see  to  or  answerable  for  the  investigation  of  the  title,  or  answer- 
able for  a  conveyance  of  land,  if  the  conveyance  purports  to 
convey  the  land  in  the  proper  mode,  or  liable  in  respect  of  pur- 
chase-money paid  by  them  by  direction  of  the  tenant  for  Hfe  to 
any  person  joining  in  the  conveyance  as  a  conveying  party,  or 
as  giving  a  receipt  for  the  purchase-money,  or  in  any  other 
character,  or  in  respect  of  any  other  money  paid  by  them  by 
direction  of  the  tenant  for  life  on  the  purchase,  exchange,  par- 
tition, or  lease. 

"  43.  The  trustees  of  a  settlement  may  reimburse  themselves  or 
pay  and  discharge  out  of  the  trust  property  all  expenses  properly 
incurred  by  them. 

"  44.  If  at  any  time  a  difference  arises  between  a  tenant  for 
life  and  the  trustees  of  the  settlement,  respectiag  the  exercise  of 
any  of  the  powers  of  this  Act,  or  respecting  any  matter  relating 
thereto,  the  Court  may,  on  the  application  of  either  party,  give 
such  directions  respecting  the  matter  in  difference,  and  re- 
specting the  costs  of  the  application,  as  the  Court  thinks  fit. 
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"  45. — (1.)  A  tenant  for  life  when  intending  to  make  a  sale,  s.  L.  Act, 
exchange,  partition,  lease,  mortgage,  or  charge,  shall  give  notice  i^otice  to 
of  his  intention  in  that  behalf  to  each  of  the  trustees  of  the  t^stees. 
settlement,  by  posting  registered  letters,  containing  the  notice, 
addressed  to  the  trustees,  severally,  each  at  his  usual  or  last 
known  place  of  abode  in  the  United  Kingdom,  and  shall  give 
like  notice  to  the  solicitor  for  the  trustees,  if  any  such  solicitor 
is  known  to  the  tenant  for  life,  by  posting  a  registered  letter, 
containing  the  notice,  addressed  to  the  solicitor  at  his  place  of 
business  in  the  United  Kingdom,  every  letter  under  this  section 
being  posted  not  less  than  one  month  before  the  making  by  the 
tenant  for  life  of  the  sale,  exchange,  partition,  lease,  mortgage, 
or  charge,  or  of  a  contract  for  the  same. 

"  (2.)  Provided  that  at  the  date  of  notice  given  the  number  of 
trustees  shall  not  be  less  than  two,  unless  a  contrary  intention  is 
expressed  in  the  settlement. 

"  (3.)  A  person  dealing  in  good  faith  with  the  tenant  for  life 
is  not  concerned  to  inquire  respecting  the  giving  of  any  such 
notice  as  is  required  by  this  section." 

The  provisions  of  the  last-mentioned  section  as  to  the  notice  S.  L.  Act, 
thereby  reqxiired  to  be  given  to  the  trustees  of  the  settlement  jq-gji^g  \q  ' 
have  been  modified  by  s.  5  of  the  Act  of  1884,  which  is  as  trustees. 
follows : — 

"  (1.)  The  notice  required  by  section  forty-five  of  the  Act  of 
1882  of  intention  to  make  a  sale,  exchange,  partition,  or  lease 
may  be  notice  of  a  general  intention  in  that  behalf. 

"  (2.)  The  tenant  for  life  is,  upon  request  by  a  trustee  of  the 
settlement,  to  furnish  to  him  such  particulars  and  information  as 
may  reasonably  be  required  by  him  from  time  to  time  with 
reference  to  sales,  exchanges,  partitions,  or  leases  effected,  or  in 
progress,  or  immediately  intended. 

"  (3.)  Any  trustee,  by  writing  under  his  hand,  may  waive 
notice  either  in  a  particular  case,  or  generally,  and  may  accept 
less  than  one  month's  notice. 

"  (4.)  This  section  applies  to  a  notice  given  before,  as  well  as 
to  a  notice  given  after,  the  passing  of  this  Act. 

"  (5.)  Provided  that  a  notice,  to  the  sufficiency  of  which  objec- 
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tion  has  been  taken  before  the  passing  of  this  Act,  is  not  made 
sufficient  by  virtue  of  this  Act." 

The  16th  and  17th  sections  of  the  Act  of  1890  are  designed 
to  remove  difficulties  which  had  arisen  upon  the  construction  of 
the  former  Acts,  and  enact  as  follows : — 
S.  L.  Act,  "  16.  Where  there  are  for  the  time  being  no  trustees  of  the 

]890  .      .  . 

ss.  16  and  17.  Settlement  within  the  meaning  and  for  the  purposes  of  the  Act 
Amendments  of  1882,  then  the  followiug  persons  shall,  for  the  purposes  of 
for  purposes    the  Settled  Land  Acts,  1882  to  1890,  be  trustees  of  the  settle- 

of  the  Act.  ,  1 

ment ;  namely, 

"  (i.)  The  persons  (if  any)  who  are  for  the  time  being  under 

the  settlement  trustees,  with  power  of  or  upon  trust 

for  sale  of  any  other  land  comprised  in  the  settlement 

and  subject  to  the  same  limitations  as  the  land  to  be 

sold,  or  with  power  of  consent  to  or  approval  of  the 

exercise  of  such  a  power  of  sale,  or,  if  there  be  no  such 

persons,  then 

"  (ii.)  The  persons  (if  any)  who  are  for  the  time  being  under 

the  settlement  trustees  vdth  future  power  of  sale,  or 

under  a  future  trust  for  sale  of  the  land  to  be  sold,  or 

with  power  of  consent  to  or  approval  of  the  exercise  of 

such  a  future  power  of  sale,  and  whether  the  power  or 

trust  takes  effect  in  aU  events  or  not. 

"17. — (1.)  AU  the  powers  and  provisions  contained  in  the 

Conveyancing  and  Law  of  Property  Act,  1881,  with  reference 

to  the  appointment  of  new  trustees,  and  the   discharge  and 

retirement  of  trustees,  are  to  apply  to  and  include  trustees  for 

the  purposes  of  the  Settled  Land  Acts,  1882  to  1890,  whether 

appointed  by  the  Court  or  by  the  settlement,  or  under  provisions 

contained  in  the  settlement. 

"  (2.)  This  section  applies  and  is  to  have  effect  with  respect  to 
an  appointment  or  a  discharge  and  retirement  of  trustees  taking 
place  before  as  well  as  after  the  passing  of  this  Act. 

"(3.)  This  section  is  not  to  render  invalid  or  prejudice  any 
appointment  or  any  discharge  and  retirement  of  trustees  effected 
before  the  passing  of  this  Act  otherwise  than  under  the  provisions 
of  the  Conveyancing  and  Law  of  Property  Act,  1881." 
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The  Act  contains  general  provisions,  savings,  and  restrictions, 
which  are  enacted  by  ss.  50  to  57  inclusive  of  the  Act  of  1882. 

"  50. — (1.)  The  powers  under  this  Act  of  a  tenant  for  life  are  S.  L.  Act, 
not  capable  of  assignment  or  release,  and  do  not  pass  to  a  person  p     '  "    + 
as  being,  by  operation  of  law  or  otherwise,  an  assignee  of  a  assignable, 
tenant  for  life,  and  remain  eserciseable  by  the  tenant  for  life 
after  and  notwithstanding  any  assignment,  by  operation  of  law 
or  otherwise,  of  his  estate  or  interest  under  tbe  settlement. 

"  (2.)  A  contract  by  a  tenant  for  life  not  to  exercise  any  of 
his  powers  under  this  Act  is  void. 

"  (3.)  But  tbis  section  shall  operate  without  prejudice  to  the 
rigbts  of  any  person  being  an  assignee  for  value  of  the  estate  or 
interest  of  the  tenant  for  life ;  and  in  that  case  tbe  assignee's 
rigbts  shall  not  be  affected  witbout  his  consent,  except  tbat 
unless  the  assignee  is  actually  in  possession  of  the  settled  land 
or  part  thereof,  his  consent  sball  not  be  requisite  for  the  making 
of  leases  thereof  by  the  tenant  for  life,  provided  tbe  leases  are 
made  at  the  best  rent  that  can  reasonably  be  obtained,  without 
fine,  and  in  other  respects  are  in  conformity  with  this  Act. 

"  (4.)  This  section  extends  to  assignments  made  or  coming 
into  operation  before  or  after  and  to  acts  done  before  or  after 
the  commencement  of  this  Act ;  and  in  this  section  assignment 
includes  assignment  by  way  of  mortgage,  and  any  partial  or  quali- 
fied assignment,  and  any  charge  or  incumbrance ;  and  assignee 
has  a  meaning  corresponding  with  that  of  assignment. 

"  51. — (1.)  If  in  a  settlement,  will,  assurance,  or  other  instru-  s.  L.  Act, 
ment  executed  or  made  before  or  after,  or  partly  before  and  prohibition 
partly   after,   the   commencement   of    this   Act  a  provision  is  of  exercise 

1:         J  '  .         .  of  powers 

inserted  purporting  or  attempting,  by  way  of  direction,  declara-  void. 
tion,  or  otherwise,  to  forbid  a  tenant  for  life  to  exercise  any 
power  under  this  Act,  or  attempting,  or  tending,  or  intended,  by 
a  limitation,  gift,  or  disposition  over  of  settled  land,  or  by  a 
limitation,  gift,  or  disposition  of  other  real  or  any  personal  pro- 
perty, or  by  the  imposition  of  any  condition,  or  by  forfeiture, 
or  in  any  other  manner  whatever,  to  prohibit  or  prevent  him 
from  exercising,  or  to  induce  him  to  abstain  from  exercising,  or 
to  put  him  into  a  position  inconsiste^t  with  his  exercising,  any 
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power  under  tMs  Act,  that  provision,  as  far  as  it  purports,  or 
attempts,  or  tends,  or  is  intended  to  have,  or  would  or  might 
have,  the  operation  aforesaid,  shall  he  deemed  to  be  void. 

"  (2.)  For  the  purposes  of  this  section  an  estate  or  interest 
limited  to  continue  so  long  only  as  a  person  abstains  from 
exercising  any  power  shall  he  and  take  effect  as  an  estate  or 
interest  to  continue  for  the  period  for  which  it  would  continue 
if  that  person  were  to  abstain  from  exercising  the  power,  dis- 
charged from  liability  to  determination  or  cesser  by  or  on  his 
exercising  the  same. 

"52.  Notwithstanding  anything  in  a  settlement,  the  exercise 
by  the  tenant  for  hfe  of  any  power  under  this  Act  shall  not 
occasion  a  forfeiture. 

"  53.  A  tenant  for  life  shall,  in  exercising  any  power  under 
this  Act,  have  regard  to  the  interests  of  aU  parties  entitled  under 
the  settlement,  and  shall,  in  relation  to  the  exercise  thereof  by 
him,  be  deemed  to  be  in  the  position  and  to  have  the  duties  and 
liabilities  of  a  trustee  for  those  parties. 

"  54.  On  a  sale,  exchange,  partition,  lease,  mortgage,  or  charge, 
a  purchaser,  lessee,  mortgagee,  or  other  person  dealing  in  good 
faith  with  a  tenant  for  life  shall,  as  against  all  parties  entitled 
under  the  settlement,  be  conclusively  taken  to  have  given  the 
best  price,  consideration,  or  rent,  as  the  case  may  require,  that 
could  reasonably  be  obtained  by  the  tenant  for  life,  and  to  have 
complied  with  all  the  requisitions  of  this  Act. 

"  55. — (1.)  Powers  and  authorities  conferred  by  this  Act  on  a 
tenant  for  life  or  trustees  or  the  Court  or  the  Land  Commissioners 
are  exerciseable  from  time  to  time. 

"  (2.)  Where  a  power  of  sale,  enfranchisement,  exchange, 
partition,  leasing,  mortgaging,  charging,  or  other  power  is 
exercised  by  a  tenant  for  life,  or  by  the  trustees  of  a  settlement, 
he  and  they  may  respectively  execute,  make,  and  do  all  deeds, 
instruments,  and  things  necessary  or  proper  in  that  behalf. 

"  (3.)  Where  any  provision  in  this  Act  refers  to  sale,  purchase, 
exchange,  partition,  leasing,  or  other  dealing,  or  to  any  power, 
consent,  payment,  receipt,  deed,  assurance,  contract,  expenses, 
act,  or  transaction,  the  same  shall  be  construed  to  extend  only 
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(unless  it  is  otherwise  expressed)  to  sales,  purchases,  exchanges, 
partitions,  leasings,  dealings,  powers,  consents,  payments, 
receipts,  deeds,  assurances,  contracts,  expenses,  acts,  and  trans- 
actions under  this  Act. 

"56. — (1.)  Nothing  in  this  Act  shall  take  away,  abridge,  or  ?•  ^- ■*-°*' 

loo2j  s.  5b. 

prejudicially  affect  any  power  for  the  time  being  subsisting  Saving  of 
under  a  settlement,  or  by  statute  or  otherwise,  exereiseable  by  a  °^^^^  powers, 
tenant  for  life,  or  by  trustees  with  his  consent,  or  on  his  request, 
or  by  his  direction,  or  otherwise  ;  and  the  powers  given  by  this 
Act  are  cumulative. 

"  (2.)  But,  in  case  of  conflict  between  the  provisions  of  a 
settlement  and  the  provisions  of  this  Act,  relative  to  any  matter 
in  respect  whereof  the  tenant  for  life  exercises  or  contracts  or 
intends  to  exercise  any  power  under  this  Act,  the  provisions  of 
this  Act  shall  prevail ;  and,  accordingly,  notwithstanding  any- 
thing in  the  settlement,  the  consent  of  the  tenant  for  life  shall, 
by  virtue  of  this  Act,  be  necessary  to  the  exercise  by  the  trustees 
of  the  settlement  or  other  person  of  any  power  conferred  by  the 
settlement  exereiseable  for  any  purpose  provided  for  in  this 
Act. 

"  (3.)  If  a  question  arises,  or  a  doubt  is  entertained,  respecting 
any  matter  within  this  section,  the  Court  may,  on  the  application 
of  the  trustees  of  the  settlement,  or  of  the  tenant  for  Hfe,  or  of 
any  other  person  interested,  give  its  decision,  opinion,  advice,  or 
direction  thereon. 

"  57. — (1.)  Nothing  in  this  Act  shall  preclude  a  settlor  from  s.  L.  Act, 
conferring  on  the  tenant  for  Hfe,  or  the  trustees  of  the  settle-  ^^^jtfoj^^i'oj 
ment,  any  powers  additional  to  or  larger  than  those  conferred  by  larger  powers 

'•'•'■  m  settlement. 

this  Act. 

"  (2.)  Any  additional  or  larger  powers  so  conferred  shall,  as 
fax  as  may  be,  notwithstanding  anything  ia  this  Act,  operate 
and  be  exereiseable  in  the  like  manner,  and  with  all  the  like 
iacidents,  effects,  and  consequences,  as  if  they  were  conferred 
by  this  Act,  unless  a  contrary  intention  is  expressed  in  the 
settlement." 

The  Acts  also  provide  against  the  Act  being  rendered  in- 
eflectual  by  the  settlement  being  framed  in  the  shape  of  an 


584  A  CONCISE  TREATISE  ON  POWERS. 

absolute  trust  for  sale.     In  such,  eases  the  powers  of  the  Act 
may  still  be  exercised  by  the  tenant  for  life  under  the  restric- 
tions imposed  by  s.  63  of  the  Act  of  1882,  and  ss.  6  and  7  of  the 
Act  of  1884,  which  enact  as  follows : — 
S.  L.  Act,  "  63. — (1.)  Any  land,  or  any  estate  or  interest  in  land,  which 

Absolute  '  under  or  by  virtue  of  any  deed,  will,  or  agreement,  covenant  to 
trusts  for  surrender,  copy  of  court  roll.  Act  of  Parliament,  or  other  instru- 
ment or  any  number  of  instruments,  whether  made  or  passed 
before  or  after,  or  partly  before  and  partly  after,  the  commence- 
ment of  this  Act,  is  subject  to  a  trust  or  direction  for  sale  of  that 
land,  estate,  or  interest,  and  for  the  application  or  disposal  of 
the  money  to  arise  from  the  sale,  or  the  income  of  that  money, 
or  the  income  of  the  land  until  sale,  or  any  part  of  that  money 
or  income,  for  the  benefit  of  any  person  for  his  life,  or  any  other 
limited  period,  or  for  the  benefit  of  two  or  more  persons  concur- 
rently for  any  limited  period,  and  whether  absolutely,  or  subject 
to  a  trust  for  accumulation  of  income  for  payment  of  debts  or 
other  purpose,  or  to  any  other  restriction,  shall  be  deemed  to  be 
settled  land,  and  the  instrument  or  instruments  under  which  the 
trust  arises  shall  be  deemed  to  be  a  settlement ;  and  the  person 
for  the  time  being  beneficially  entitled  to  the  income  of  the 
land,  estate,  or  interest  aforesaid  until  sale,  whether  abso- 
lutely or  subject  as  aforesaid,  shall  be  deemed  to  be  tenant  for 
life  thereof ;  or  if  two  or  more  persons  are  so  entitled  concur- 
rently, then  those  persons  shall  be  deemed  to  constitute  together 
the  tenant  for  life  thereof ;  and  the  persons,  if  any,  who  are  for 
the  time  being  under  the  settlement  trustees  for  sale  of  the 
settled  land,  or  having  power  of  consent  to,  or  approval  of,  or 
control  over  the  sale,  or  if  under  the  settlement  there  are  no 
such  trustees,  then  the  persons,  if  any,  for  the  time  being,  who 
are  by  the  settlement  declared  to  be  trustees  thereof  for 
purposes  of  this  Act  are  for  purposes  of  this  Act  trustees  of  the 
settlement. 

"  (2.)  In  every  such  case  the  provisions  of  this  Act  referring  to 
a  tenant  for  life,  and  to  a  settlement,  and  to  settled  land,  shall 
extend  to  the  person  or  persons  aforesaid,  and  to  the  instrument 
or  instruments  under  which  his  or  their  estate  or  interest  arises, 


POWERS  OF  SALE.  585 

and  to  the  land  therein  comprised,  subject  and  except  as  in  this 

section  provided  (that  is  to  say)  : 

"  (i.)  Any  reference  in  this  Act  to  the  predecessors  or  successors 
in  title  of  the  tenant  for  life,  or  to  the  remaindermen, 
or  reversioners  or  other  persons  interested  in  the  settled 
land,  shall  be  deemed  to  refer  to  the  persons  interested 
in  succession  or  otherwise  in  the  money  to  arise  from 
sale  of  the  land,  or  the  income  of  that  money,  or  the 
income   of    the   land,   until   sale    (as    the    case   may 
require). 
"  (ii.)  Capital  money  arising  under  this  Act  from  the  settled 
land  shall  not  be  applied  in  the  purchase  of  land  unless 
such  application  is  authorized  by  the  settlement  in  the 
case  of  capital  money  arising  thereunder  from  sales  or 
other  dispositions  of  the  settled   land,  but  may,  in 
addition  to  any  other  mode  of  application  authorized 
by  this  Act,  be  applied  in  any  mode  in  which  capital 
money  arising  under  the  settlement  from  any  such  sale 
or  other  disposition  is  applicable  thereunder,  subject  to 
any  consent  required  or  direction  given  by  the  settle- 
ment with  respect  to  the  application  of  trust  money  of 
the  settlement. 
"  (iii.)  Capital  money  arising  under  this  Act  from  the  settled 
land  and  the  securities  in  which  the  same  is  invested, 
shall  not  for  any  purpose  of  disposition,  transmission, 
or  devolution,  be  considered  as  land  unless  the  same 
■would,  if  arising  under  the  settlement  from  a  sale  or 
disposition  of  the  settled  land,  have  been  so  considered, 
and  the  same  shall  be  held  in  trust  for  and  shall  go  to 
the  same  persons  successively  in  the  same  manner,  and 
for  and  on  the  same  estates,  interests,  and  trusts  as  the 
same  would  have  gone  and  been  held  if  arising  under 
the  settlement  from  a  sale  or  disposition  of  the  settled 
land,  and  the  income  of  such  capital  money  and  secu- 
rities shall  be  paid  or  applied  accordingly. 
"  (iv.)  Land  of  whatever  tenure  acquired  under  this  Act  by 
purchase,  or  in  exchange,  or  on  partition,  shall  be 
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conveyed  to  and  vested  in  the  trustees  of  the  settle- 
ment, on  the  trusts,  and  subject  to  the  powers  and 
provisions  which,  under  the  settlement  or  by  reason  of 
the  exercise  of  any  power  of  appointment  or  charging 
therein  contained,  are  subsisting  with  respect  to  the 
settled  land,  or  would  be  so  subsisting  if  the  same  had 
not  been  sold,  or  as  near  thereto  as  circumstances 
permit,  but  so  as  not  to  increase  or  multiply  charges  or 
powers  of  charging. 
"  6. — (1.)  In  the  case  of  a  settlement  within  the  meaning  of 
section  sixty-three  of  the  Act  of  1882,  any  consent  not  required 
by  the  terms  of  the  settlement  is  not  by  force  of  anything  con- 
tained in  that  Act  to  be  deemed  necessary  to  enable  the  trustees 
of  the  settlement,  or  any  other  person,  to  execute  any  of  the 
trusts  or  powers  created  by  the  settlement. 

"  (2.)  In  the  case  of  every  other  settlement,  not  within  the 
meaning  of  section  sixty-three  of  the  Act  of  1882,  where  two  or 
more  persons  together  constitute  the  tenant  for  life  for  the 
purposes  of  that  Act,  then,  notwithstanding  anything  contained 
in  sub-section  (2)  of  section  fifty-sis  of  that  Act,  requiring  the 
consent  of  all  those  persons,  the  consent  of  one  only  of  those 
persons  is  by  force  of  that  section  to  be  deemed  necessary  to  the 
exercise  by  the  trustees  of  the  settlement,  or  by  any  other  per- 
son, of  any  power  conferred  by  the  settlement  exerciseable  for 
any  purpose  provided  for  in  that  Act. 

"  (3.)  This  section  applies  to  dealings  before,  as  well  as  after, 
the  passing  of  this  Act. 

"  7.  With  respect  to  the  powers  conferred  by  section  sixty-  ■ 
three  of  the  Act  of  1882,  the  following  provisions  are  to  have 
effect : — 

"  (i.)  Those  powers  are  not  to  be  exercised  without  the  leave 

of  the  Court. 
"  (ii.)  The  Court  may  by  order,  in  any  case  in  which  it  thinks 
fit,  give  leave  to  exercise  all  or  any  of  those  powers, 
and  the  order  is  to  name  the  person  or  persons  to  whom 
leave  is  given. 
"  (iii.)  The  Court  may  from  time  to  time  rescind,  or  vary, 
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any  order  made  under  this  section,  or  may  make  any 
new  or  further  order. 

"  (iv.)  So  long  as  an  order  under  this  section  is  in  force,  neither 
the  trustees  of  the  settlement,  nor  any  person  other 
than  a  person  having  the  leave,  shall  execute  any  trust 
or  power  created  by  the  settlement,  for  any  purpose 
for  which  leave  is  by  the  order  given,  to  exercise  a 
power  conferred  by  the  Act  of  1882. 

"  (v.)  An  order  under  this  section  may  be  registered  and  re- 
registered, as  a  lis  pendens,  against  the  trustees  of  the 
settlement  named  in  the  order,  describing  them  on  the 
register  as  '  Trustees  for  the  purposes  of  the  Settled 
Land  Act,  1882.' 

"  (vi.)  Any  person  dealing  with  the  trustees  from  time  to  time, 
or  with  any  other  person  acting  under  the  trusts  or 
powers  of  the  settlement,  is  not  to  be  affected  by  an 
order  under  this  section,  unless  and  until  the  order  is 
duly  registered,  and  when  necessary  re-registered  as  a 
lis  pendens. 

"  (vii.)  An  application  to  the  Court  under  this  section  may  be 
made  by  the  tenant  for  life,  or  by  the  persons  who 
together  constitute  the  tenant  for  life,  within  the 
meaning  of  section  sixty-three  of  the  Act  of  1882. 

"  (viii.)  An  application  to  rescind  or  vary  an  order,  or  to  make 
any  new  or  further  order  under  this  section,  may  be 
made  also  by  the  trustees  of  the  settlement,  or  by  any 
person  beneficially  interested  under  the  settlement. 

"  (ix.)  The  person  or  persons  to  whom  leave  is  given  by 
an  order  under  this  section,  shall  be  deemed  the  proper 
person  or  persons  to  exercise  the  powers  conferred  by 
section  sixty-three  of  the  Act  of  1882,  and  shall  have, 
and  may  exercise  those  powers  accordingly. 

"  (x.)  This  section  is  not  to  affect  any  dealing  which  has  taken 
place  before  the  passing  of  this  Act,  under  any  trust  or 
power  to  which  this  section  applies." 


587 


588 


A  CONCISE  TREATISE  ON  POWERS. 


CHAPTER  XVII. 


POWERS     OF     LEASING. 


PAGE 

1.  Nature  of  powers  of  leasing    .,   588 

2.  Contracts  for  leases  not  part  of 

the  title 589 

3.  Leases  to  give  effect  to  prede- 

cessor's contract 590 

4.  Contracts  for  leases  by  tenants 

for  life    591 

5.  fVTiat    contracts    good     under 

statutory  or  similar  power   , ,     ib. 
Lease  commencing  in  futuxo    . .   593 

6.  Leases  by  trustees  without  ex- 

press power     ib. 

7.  Powers    of    leasing    are    usual 

powers     596 

8.  Leasing  powers   of  tenant  for 

life  under  S.  L.  Act 597 

Exception  of  mansion  house , . . ,     ib. 
Lease  of  easement ib. 

9.  What  lands  may  be  leased  ....   598 

10.  Joining  strange  tenements  at  one 

entire  rent 599 

11 .  Fewer  of  leasing  mansion  house .  600 

12.  Power    to    lease    lands  usually 

demised   ib. 

13.  What  authorizes  lease  of  mines.  602 
What  is  open  mine  604 

14.  What  term  authorized 607 

Indefinite  power    608 

15.  Leases  in  possession  and  rever- 

sion    611 

Leases     in    reversion    and    in 
future     612 

16.  Best  rent  to  he  reserved    613 

Fine,  how  far  permissible    ....     ib. 

17.  Criterion  of  "  best  rent"     ....   614 


PAOB 

18.  Power  to  grant  leases  in  posses- 

sion authorizes  what  leases   . .  615 

19.  Surrender  may  be  presumed    ..  616 

20.  4  Geo.  2,  c  28,  s.  6     617 

21.  Power  to  grant  leases  in  posses- 

sion and  in  reversion 618 

22.  Concurrent  leases 619 

23.  Surrender  of  existing  lease  ....  620 
Settled  Land  Act,  1882,  s.  13  .  621 
Settled  Land  Act,  1882,  s.  31  .  ib. 

24.  Covenant  to   lay  out  money  in 

improvements 622 

25.  Meaning    of   divers    terms    in 

powers  as  to  rent,  %c 623 

JJsual  rent     624 

Ancient  rent ib. 

Rent  should  be  uniform ib. 

Yearly  rent  625 

Balf -yearly  rent 626 

Payment  in  advance ib. 

26.  Modes  of  reserving  rent    ib, 

27.  Pight  to  re-enter  and  sue  on 

covenants     629 

Relief  against  forfeiture  under 

Conv.  Acts,  1881  and  1892  . .  630 

28.  Meaning  of  "  reservations"   ..  634 
Counterpart ib. 

29.  Waste    •.     ib. 

30.  Meaning  of  ^' usual,  covenants"  638 

31.  Building  leases 639 

32.  Repairing  leases    641 

33.  Damages  for  breach  of  covenant : 

destination  of 642 

34.  Leases  by  infants 643 


Nature  of 
powers  of 
leasing. 


1.  The  principles  applicable  to  other  powers  apply  ec[Tially  to 
powers  of  leasing. 

The  power  is  to  be  exercised  for  the  benefit  of  the  estate ;  but 
the  lessee  is  a  purchaser  pro  tanto  and  is  entitled  to  be  relieved, 
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as  are  other  purcliasers,  against  defects  in  the  execution  of  the 
powers  (see  ante,  Ch.  YII.).  The  remainderman  has  no  remedy 
against  the  lessee  except  such  as  may  arise  out  of  an  imperfect 
or  improper  execution  of  the  power.  "  There  is  no  case  to  he 
found  in  our  hooks  in  which  a  lease,  conformahle  to  the  literal 
tenor  of  the  words  in  which  the  power  is  given,  has  been  held 
invalid  at  law,  on  the  ground  of  any  supposed  or  real  hardship 
thereby  inflicted  on  the  remainderman  ;  and  it  would  be  strange 
if  such  a  case  could  be  found,  for  as  the  remainderman  takes 
what  is  given  to  him  subject  to  the  power,  he  must  take  the 
advantage  cum  onere,  and  has  no  reasonable  groimd  of  complaint 
if  that  should  happen  which  the  framer  of  the  power,  who  had 
theyMS  disjwnendi,  contemplated"  {}}€)•  Baron  Alderson,  1  H.  L. 
C.  576). 

The  aid  afforded  to  lessees  claiming  under  defective  executions 
of  powers  of  leasing  has  been  extended  by  the  Acts  12  &  13 
Yict.  c.  26,  and  13  &  14  Yict.  c.  17  {ante,  p.  351),  and  consider- 
able alterations  in  the  law  applicable  to  leases  by  limited  owners 
have  been  effected  by  the  Settled  Land  Acts  of  1882  and  1884, 
and  by  the  Conveyancing  Acts,  1881  and  1882.  But  the  law 
relating  to  the  execution  of  powers  of  leasing  remains  to  a  great 
extent  the  same ;  and  the  Settled  Land  Act,  1882,  s.  56,  expressly 
preserves  other  powers  of  leasing  affecting  the  settled  estates,  and 
provides  that  the  statutory  powers  given  by  the  Act  shaU  be 
cumulative ;  but  in  case  of  conflict  the  provisions  of  the  Act  are 
to  prevail ;  and  the  consent  of  the  tenant  for  life  is  made  neces- 
sary to  the  exercise  by  the  trustees  of  the  settlement  or  other 
persons  of  any  power  conferred  by  the  settlement  exerciseable 
for  any  purpose  provided  for  in  the  Act ;  (as  to  this  section,  see 
Re  Duke  of  Newcastle's  S.  E.,  24  Ch.  D.  129). 

2.  "  Where  a  lease  is  made  under  a  power  contained  in  a  Contracts  for 
settlement,  will,  Act  of  Parliament,  or  other  instrument,  any 
preliminary  contract  for  or  relating  to  the  lease  shall  not,  for  the 
purposes  of  the  deduction  of  title  to  an  intended  assign,  form 
part  of  the  title  or  evidence  of  title  to  the  lease  "  (Conv.  Act, 
1882,  s.  4).  This  applies  to  all  leases  whether  made  before  or 
after  the  1st  of  January,  1883. 
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The  object  of  this  section  is  by  no  means  obvious.  The 
antecedent  contract  is  merged  in  the  perfected  deed  {Squire  v. 
Campbell,  1  My.  &  Or.  459).  "If  parties  have  made  an  execu- 
tory contract  which  is  to  be  carried  out  by  a  deed  afterwards 
executed,  the  real  completed  contract  between  the  parties  is  to 
be  found  in  the  deed.  .  .  .  Tou  have  no  right  to  look  at  the 
contract  either  for  the  purpose  of  enlarging  or  diminishing  or 
modifying  the  contract  which  is  to  be  found  in  the  deed  itself  " 
{per  James,  L.  J.,  in  Leggott  v.  Barrett,  15  Ch.  D.  at  p.  309). 
The  only  case  iu  which,  in  practice,  a  purchaser  calls  for  the 
production  of  former  conditions  of  sale  or  contracts  is  where 
such  conditions  or  contracts  are  recited  in  some  deed  of  convey- 
ance by  trustees  which  forms  part  of  the  title ;  and  the  reason  is 
that  the  purchaser  has  notice  of  their  existence,  and  they  may 
be  of  so  stringent  a  character  as  to  affect  the  validity  of  the 
transaction  (as  in  Dunn  v.  Flood,  28  Oh.  D.  686).  This  can 
hardly  be  applicable  to  a  lease  which  must  conform  to  the  terms 
of  the  power,  and  the  right  to  take  which  is  very  rarely  offered 
for  public  competition. 

By  the  Settled  Land  Act,  1882,  s.  31,  sub-s.  4,  it  is  provided 
that  "  any  prelimiuary  contract  under  this  Act  for  or  relating  to 
a  lease  shall  not  form  part  of  the  title  or  any  evidence  of  the 
title  of  any  person  to  the  lease  or  to  the  benefit  thereof." 
Leases  to  give      3.  "The  leasing  power  of  a  tenant  for  life  extends  to  the 
predecessor's    making  of  a  lease  for  giving  effect  to  a  contract  entered  into  by 
contract.  ^ny  of  his  predecessors  in  title  for  making  a  lease  which,  if 

made  by  the  predecessor,  would  have  been  binding  on  the  suc- 
cessors in  title  "  (S.  L.  Act,  s.  12,  sub-s.  1 ;  and  see  S.  L.  Act,  1890, 
s.  6,  which  is  said,  however,  not  to  extend  to  leases ;  (1892)  2  Ch. 
213). 

If  in  this  sub-section  the  terms  "  predecessor  in  title "  and 
"  successor  in  title  "  are  used  as  strictly  correlative,  the  former 
term  can  include  only  the  settlor ;  but  the  intention  appears  to 
be  to  include  under  "  predecessors  in  title  "  not  only  the  settlor 
but  also  all  persons  claiming  through  him.  antecedently  to  the 
tenant  for  life  for  the  time  being ;  and  to  include  in  "  successors 
in  title"  all  persons  whose  estates  are   subsequent  to  that  of 
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the  tenant  for  life  for  tlie  time  being  (see  Hood  and  Ohallis, 
p.  281). 

Apart  from  the  Act,  it  was  held  in  Davis  v.  Rarford  (22 
Ch.  D.  128) — where  real  estates  were  devised  in  strict  settlement 
and  powers  of  granting  building  leases  were  given  to  the  tenant 
for  life,  and  to  the  trustees  during  the  minority  of  any  tenant 
in  tail,  and  the  tenant  for  life  in  pursuance  of  his  power  entered 
into  a  valid  contract  to  grant  a  lease,  but  died  without  having 
executed  the  lease,  and  was  succeeded  by  an  infant  tenant  in 
tail — that  the  trustees  had  power  to  effectuate  the  contract  of 
the  tenant  for  life  by  executing  a  lease. 

By  s.  16  of  11  Geo.  IV.  &  1  Will.  IV.  c.  65,  infants  are 
empowered,  with  the  sanction  of  the  Court,  to  grant  renewals  of 
leases  which  the  lessees  are  entitled  to  have  renewed  under 
covenant  or  agreement. 

4.  "  A  tenant  for  life  may  contract  to  make  any  lease  :  and  Contracts  for 
in  making  the  lease  may  vary  the  terms  with  or  without  con-  tenant  for  life, 
sideration,  but  so  that  the  lease  shall  be  in  conformity  with  the 

Act"  (Settled  Land  Act,  1882,  s.  31,  sub-s.  1  (iii.)). 

"  Every  contract  shall  be  binding  on  and  shall  enure  for  the 
benefit  of  the  settled  land,  and  shall  be  enforceable  against  and 
by  every  successor  in  title  for  the  time  being  of  the  tenant  for  life, 
and  may  be  carried  into  effect  by  any  such  successor ;  but  so 
that  it  may  be  varied  or  rescinded  by  any  such  successor  in  the 
like  case  and  manner,  if  any,  as  if  it  had  been  made  by  himself  " 
{ibid,  sub-s.  2  ;  and  see  Davis  v.  Harford  cited  in  the  preceding 
section). 

The  Act  (s.  7)  provides  that  leases  granted  under  the  powers 
thereby  given  are  to  take  effect  in  possession  or  within  twelve 
months  after  their  respective  dates :  and  this  is  the  usual  pro- 
vision in  leasing  powers  created  by  will  or  settlement.  As  to 
notice  to  the  trustees  before  leasing,  see  S.  L.  Act,  1882,  s.  45, 
and  S.  L.  Act,  1890,  s.  7;  Mogridge  v.  Clapp,  (1892)  3  Oh.  382. 

5.  It  is  submitted  that  under  such  a  power  a  valid  contract  may  "What  con- 
be  made  to  grant  a  lease  commencing  at  any  time  within  the  good  under 
twelve  months :  and  that  such  contract  if  proper  at  the  time  of  po^^gr"'^'' 
its  execution,  will  be  enforceable  notwithstanding  the  death  of 

the  tenant  for  life  or  other  intending  lessor,  and  any  inter- 
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mediate  rise  in  tlie  value  of  the  land  to  be  demised :  but  tbat  if 
tbe  lease  is  to  commence  at  any  time  after  the  twelve  months, 
the  contract  is  not  void,  but  cannot  be  enforced  unless  it  com- 
plies with  the  terms  of  the  power  at  the  date  when  the  lease  is 
to  commence,  having  regard  to  the  value  of  the  land  to  be 
demised  and  other  circumstances  as  then  existing  [Gaslight  and 
Coke  Co.  V.  Towse,  35  Ch.  D.  519),  and  unless  the  donee  of  the 
power  who  entered  into  the  contract  is  still  alive. 

The  last  qualification  is,  it  is  submitted,  a  necessary  conse- 
quence of  the  difference  between  relief  by  way  of  aid  to  defective 
execution  and  by  way  of  specific  performance.     If  the  instru- 
ment creating  a  power  of  leasing  by  deed  gives  no  power  to 
enter  into  binding  contracts  for  leases,  any  contract  not  under 
seal  is  a  defective  execution  of  the  power ;  and  relief  must  be 
sought  in  equity,  either  by  way  of  aid  to  the  defective  execution, 
or  by  way  of  specific  performance  of  the  contract  to  grant  the 
lease.     If  the  defect  be  merely  the  want  of  a  seal  or  the  like, 
the  relief  will  be  by  way  of  aid  to  the  defective  execution ;  but 
a  contract   such  as  that  in  Gaslight  Co.  v.   Towse  cannot  be 
regarded  as  a  defective  execution,  inasmuch  as  it  is  by  hypo- 
thesis, at  the  time  when  it  was  entered  into,  in  excess  of  the 
power.     It  can  only  be  effectuated  by  way  of  specific  perform- 
ance ;  and  this  can  only  be  had  against  the  party  contracting 
and  persons  claiming  under  him.    It  is  therefore  submitted  that, 
although  a  contract  to  renew  for  a  term  beyond  that  permitted 
by  the  power  may  be  specifically  enforced,  if  the  donee  of  the 
power  is  the  same  when  the  renewed  lease  is  to  be  granted,  and 
if  the  rent  and  covenants  are  then  the  best  rent  and  the  proper 
covenants,  the  equity  is  a  personal  one  only  against  the  con- 
tracting donee,  and  in  no  way  binds  the  land,  or  operates  to 
compel  a  subsequent  owner  or  donee  of  the  power  to  grant  a 
lease  in  performance  of  the  contract.     If  this  were  otherwise, 
the  Court  would  enable  a  donee  to  bind  not  himself  but  the 
land  for  a  period  in  excess  of  that  expressly  limited  by  the 
power;   and  there  would  be  in  effect  no  distinction  between 
aiding  defective  execution  and  granting  specific  performance. 
"  Every  contract "  in  s.  31  sub-s.  2   of  the  Settled  Land  Act 
must  be  read  as  "  every  contract  in  conformity  with  this  Act." 
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It  is  submitted  that  a  lease  to  commence  at  a  future  time,  Leases  com- 
although  void  in  law  as  in  contravention  of  a  power  to  grant  futun. 
leases  in  possession,  may  be  specifically  enforced  as  a  good 
contract  in  equity  to  grant  a  lease  if  the  contracting  lessor  be 
alive  and  able  to  grant  such  a  lease  at  the  date  when  the  term 
purports  to  commence,  and  if  the  rent  and  covenants  be  then 
the  best  rent  and  the  proper  covenants,  on  the  same  principle  on 
which  a  lease  for  more  than  three  years,  though  void  at  law  if 
not  under  seal,  may  be  enforced  in  equity  as  a  valid  contract 
{Parl^er  v.  TasiccII,  2  De  G.  &  J.  559  ;  Bond  v.  BosUng,  1  B.  & 
S.  371).  The  same  result  may  also  be  arrived  at  by  the  assist- 
ance of  12  &  13  Vict.  c.  26,  s.  4  {ante,  p.  351),  the  effect  of 
which  appears  to  be  to  give  validity  to  a  lease  prematurely 
granted,  but  otherwise  proper. 

6.  It  is  submitted,  although  the  authorities  are  not  altogether  How  far  trus- 
consistent  on  the  point,  that  trustees  who  have  duties  to  perform  express  power 
in  relation  to  land,  have  power  to  lease  such  land  at  least  from  i^^g^^'^^'^ 
year  to  year.  It  has  been  held  that,  where  trustees  have 
property  vested  in  them  upon  trust  for  a  tenant  for  life  with 
remainders  over,  they  are  under  an  obligation,  for  the  purpose 
of  properly  carrying  out  and  performing  their  trust  with  regard 
to  the  property,  to  see  that  it  does  not  fall  into  decay  from  want 
of  proper  repair  {Be  Hotchkys,  32  Ch.  D.  408,  417).  The  most 
obvious  and  simple  method  of  performing  this  duty  is  by  letting 
to  a  tenant :  and  it  is  difhcult  to  say  what  trustees  who  have  no 
express  powers  of  management  and  no  express  powers  of  letting 
can  do  with  agricultural  land,  if  they  have  no  such  implied 
power.  It  has  recently  been  held  that  the  Court  has  "  an 
original  jurisdiction  "  to  authorize  expenditure  in  management 
{Conway  v.  Fentmt,  40  Ch.  D.  512) :  but  it  may  be  doubted 
whether  the  Court  can  add  to  or  alter  the  trusts  of  a  will.  It  is 
suggested  that  the  decision  might  be  supported  on  an  implica- 
tion of  power  ex  necessitate  rei.  The  testator  intended  his 
property  to  be  preserved  until  sale :  it  was  impossible  to  sell : 
he  must  therefore  have  intended  that  expenditure  to  be  made 
without  which  his  paramount  intention  of  having  his  property 
sold  could  not  be  effected ;  (see,  too,  Be  Jackson,  21  Ch.  D.  786 ; 
Be  Be  Teissier,  (1893)  1  Ch.  153). 
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By  parity  of  reasoning  it  is  submitted  tliat  tlie  trustees  in 
sucli  a  case  would  liave  power  to  let,  at  any  rate  from  year  to 
year,  and  probably  for  any  reasonable  period. 

It  has  been  beld  by  the  Court  of  Appeal  in  Ireland  {Fitz- 
patrich  v.  Waring,  11  L.  E.  Ir.  35),  that  a  trustee,  in  whom 
the  legal  estate  is  vested,  and  who  has  active  duties  to  perform, 
may,  without  any  express  power  of  leasing,  make  a  yearly  or 
other  reasonable  letting  of  tenantable  lands.  In  that  case  lands 
were  devised  to  A.  in  fee,  upon  trust  to  raise  5,000^.,  and  pay 
the  same  to  the  trustees  of  B.'s  marriage  settlement,  and  subject 
thereto  upon  trust  for  B.  for  life,  with  remainder  to  B.'s  chil- 
dren as  she  should  appoint.  B.,  in  1870,  duly  appointed  the 
lands  to  her  son  C.  in  fee,  subject  to  her  own  life  interest,  and 
died  in  1877,  whereupon  the  5,000/.  was  paid  off  by  C.  In 
1872,  0.  had  purported  to  demise  part  of  the  lands  to  X.  for 
thirty- five  years ;  but  in  1875,  A.  and  B.  brought  an  action  of 
ejectment  against  0.  and  X.,  and  recovered  judgment;  and 
shortly  afterwards,  A.  leased  the  lands  to  T.  as  yearly  tenant. 
In  1878,  X.  resumed  possession  under  a  collusive  judgment  of 
ejectment  against  0.  and  Y.'s  caretaker,  and  in  1879  assigned 
the  residue  of  his  term  of  thirty-five  years  to  the  plaintiff. 
Y.,  however,  recovered  judgment  in  ejectment  against  the 
plaintiff,  and  resumed  possession.  The  plaintiff  then  brought 
an  action  in  the  Chancery  Division  in  Ireland  to  have  it 
declared  that  the  lease  of  1872  was  valid  and  subsisting  against 
the  estate  of  C,  and  that  T.  was  a  trustee  for  the  plaintiff  of  any 
legal  estate  vested  in  him,  on  the  ground  that  A.  had  no  power 
to  let  the  lands  to  Y.  C.  did  not  dispute  the  plaintiff's  claim ; 
but  it  was  held  that  A.'s  letting  to  Y.  was  valid,  and  that 
consequently  the  plaintiff's  claim  failed. 

The  Lord  Chancellor  (Law)  says  (p.  44),  "  What,  it  may  be 
asked,  is  a  trustee  to  whom  the  management  of  an  estate  has  been 
committed  to  do  with  premises  which  become  tenantless  from  time 
to  time  ?  If  he  cannot  let  them  even  to  yearly  tenants,  as  they 
were  probably  let  before,  must  he  undertake  to  farm  them 
himself,  and  that  at  no  little  risk  in  many  ways?  Well,  the 
answer  given  is,  No,  he  need  not   assume   such  labour  and 
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responsibility.  His  proper  course  is  to  seek  the  aid  of  the  Coiirt 
of  Chancery,  by  which  I  presume  is  meant  .that  he  should  insti- 
tute an  action  here  for  administration  and  execution  of  the 
trusts  imposed  upon  him.  Well,  putting  aside  the  expense  and 
inconvenience  of  having  to  take  this  course  merely  to  let  a 
farm,  I  would  still  venture  to  ask,  if  a  trustee,  as  such,  could 
not  make  any  letting  of  even  from  year  to  year,  however 
desirable  and  for  the  benefit  of  the  trust,  how  is  it  supposed 
that  the  Court  of  Chancery  could  help  him?  In  the  exercise  of 
its  jurisdiction  for  the  administration  of  trusts,  this  Court,  I 
apprehend,  has  no  power  to  make  or  authorize  any  leases  or 
other  dispositions  of  the  trust  property  which  the  trustee  could 
not  have  made  himself.  The  Court  in  such  a  ease,  whether  it 
assumes  the  place  of  the  trustee,  or  guides  him  in  the  discharge 
of  his  duties,  is  still  confined  within  the  limits  of  the  trust  as 
constituted  by  its  author,  and  has  no  authority  to  go  beyond 
those  limits.  Its  business  is  to  execute  the  trusts,  not  to  alter 
them." 

If  there  be  an  express  trust  for  immediate  sale,  the  trustees  Trustees  for 

ought  not  to  let  unless  it  is  absolutely  impossible  to  sell ;  and  ™i™ought  not 

this  was  aU  that  was  decided  in  Evans  v.  Jackson  (8  Sim.  217),  *°1^*- 

for  the  V.-C.'s  statement  that  there  might  be  circumstances  to 

justify  a  lease  shows  that  he  did  not  consider  a  lease  necessarily 

and  absolutely  ultra  vires.     See,  too,  Drohan  v.  Drohan  (1  B.  & 

B.  185),  where  a  lease  was  set  aside  on  the  ground  that  all  the 

beneficiaries,  to  the  knowledge  of  the  lessee  before  the  lease 

was  granted,  desired  an  immediate  sale.     In  Naijlor  v.  Arnott 

(1  E.  &  M.  501),  it  was  argued  that  the  trustees  (who  had 

active  duties  to  perform)  were  not  justified  in  granting  a  lease 

for  ten  years,  but  it  was  admitted  that  they  could  lease  from 

year  to  year ;  and  it  was  held  that  they  had  power  to  lease  for 

ten  years ;  (and  see  Middleton  v.  Dodsicell,  13  Ves.  at  p.  268 ;  and 

Micholls  V.  Corhett,  34  B.  376;  afE.  3  D.  J.  &  S.  18).     On  the 

other  hand,  in  Wood  v.  Patterson  (10  B.  541),  Lord  Langdale 

held  that  the  Court  had  no  power  to  authorize  a  mining  lease, 

and  said,  "  As  to  Naijlor  v.  Arnott,  I  should  be  afraid  to  act  on 

it ;  for  if  the  trustees  unauthorized  by  the  will  have  the  power 

qq2 
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of  leasing  for  ten  years,  I  see  no  reason  why  ttey  have  not 
power  to  lease  for  sixty."  And  in  Re  Shaw  (12  Eq.  124), 
V.-C.  "Wiokens  said  that  Naylor  v.  Arnott  was  not  a  case  to  be 
followed.  It  is  to  be  observed  that  Re  Shaw  was  a  special  case 
asking  the  opinion  of  the  Court  on  certain  points,  and  that  the 
y.-C.  had  already  answered  the  first  question  by  stating  that 
the  property  ought  to  be  sold  with  aU  convenient  speed:  no 
circumstances  as  to  any  necessity  for  postponing  the  sale  or 
managing  the  property  in  the  meantime  appear  to  have  been 
stated;  and  the  V.-C.  merely  decliaed  to  answer  the  question 
whether  the  trustees  had  power  to  lease  for  any  and  what  term. 
Powers  of  7.  Powers  of  leasing  appear  to  be  "  usual  powers "  within 

"usual  the  meaning  of  a  direction  to  make  a  settlement  with  all  usual 

powers."         powers  {Sill  V.  Hill,  6  Sim.  136 ;  Seott  v.  Steicard,  27  B.  367). 
In  Dtike  of  Bedford  v.  Marquis  of  Abercorn  (1  M.  &  C.  312), 
the  articles  contained  a  stipulation  that  the  intended  settlement, 
which  related  to  estates  in  Ireland,  should  contain  all  the  cove- 
nants, provisions,  and  conditions  usually  contained  in  marriage 
settlements   in    England.      The  Lord  Chancellor    directed  a 
reference  to  inquire  whether  the  powers  of  leasing  proposed  to 
be  introduced  were  usual  powers  in  the  part  of  Ireland  in  which 
the  estates  were  situated,  and  whether  there  were  any  circum- 
stances  connected  with  the  property  which  might    render  it 
expedient  and  for  the  interest  of  all  parties  that  such  powers 
should  be  introduced,  with  liberty  to  state  special  circumstances. 
Building  lease      But  if  leases  for  a  particular  term  be  mentioned,  the  Court 
narylea^ia     "wiU  not  infer  from   general  words  that  larger  powers  were 
specified.         intended  to  be  inserted. 

In  Pearse  v  Baron  (Jac.  158),  the  articles  provided  that  the 
settlement  should  contain  a  power  of  leasing  for  twenty-one 
years  in  possession,  a  power  of  sale  and  exchange,  of  appoint- 
ing new  trustees,  and  all  such  other  powers,  provisions,  clauses, 
covenants,  and  agreements,  as  are  usually  inserted  in  settle- 
ments of  a  like  nature.  The  Master  of  the  EoUs  held  that  the 
general  words  were  of  no  effect  as  opposed  to  the  mention  of  a 
particular  term  of  years  for  which  there  was  to  be  a  power  of 
granting  leases,  and  he  refused  to  allow  the  introduction  of  a 
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power  to  grant  tuilding  leases  for  longer  terms ;  (and  of.  Brewster 
V.  Angell,  IJ.  &  W.  625). 

8.  "  A  tenant  for  life  may  lease  the  settled  land  or  any  part  S.  L.  Act, 
thereof,  or  any  easement,  right,  or  privilege  of  any  kind  over  or  '  '  ' 
in  relation  to  the  same  for  any  purpose  whatever,  whether 
involving  waste  or  not,  for  any  term  not  exceeding  (i)  in  the 
case  of  a  building  lease  ninety-nine  years ;  (ii)  in  the  case  of  a 
mining  lease  sixty  years;  (iii)  in  the  case  of  any  other  lease 
twenty-one  years  "  (Settled  Land  Act,  1882,  s.  6).  The  princi- 
pal mansion  house  on  any  settled  land  and  the  demesne  thereof, 
and  other  lands  usually  occupied  therewith  are  excepted  from 
the  power  by  s.  15,  unless  the  consent  of  the  trustees  of  the 
settlement  or  an  order  of  the  Court  is  obtained ;  and  the  Court 
has  power  to  authorize  a  variation  of  the  terms  of  building  and 
mining  leases  according  to  the  custom  of  the  district  (s.  10). 
Although  s.  15  has  been  repealed  by  s.  10  of  the  Settled  Land 
Act,  1890,  the  latter  section  enacts  (sub-s.  2)  that  the  principal 
mansion  house  (if  any)  on  any  settled  land,  and  the  pleasure 
grounds  and  park  and  lands  (if  any)  usually  occupied  therewith 
shall  not  be  leased  without  the  consent  of  the  trustees  or  an  order 
of  the  Court :  but  provides  (sub-s.  3)  that  where  a  house  is 
usually  occupied  as  a  farmhouse,  or  where  the  site  of  any  house 
and  the  pleasure  grounds  and  park  and  lands  (if  any)  usually 
occupied  therewith  do  not  exceed  together  twenty-five  acres 
in  extent,  the  house  is  not  to  be  deemed  a  principal  mansion 
house. 

It  will  be  observed  that  the  Act  expressly  authorizes  a  lease  Lease  of 
of  an  easement,  right,  or  privilege ;  and  by  s.  2,  sub-s.  10  (iv)  ^^^^^  • 
a  mining  lease  includes  a  grant  or  licence  for  any  mining 
purposes.  It  has  been  held  that  a  power  to  lease  the  premises 
or  any  part  thereof,  reserving  the  best  yearly  rent  with  a  power 
of  re-entry,  &o.,  did  not  authorize  a  lease  of  part  of  the  land, 
with  liberty  to  sport  over  the  rest :  it  was  not  a  grant  of  the 
whole,  for  it  contemplated  that  other  parts  were  not  leased  ;  nor 
was  it  a  grant  of  a  part,  for  in  the  power  part  was  used  with 
reference  to  the  entirety  which  the  tenant  for  life  had.  Thus, 
supposing  the  estate  to  consist  of  two  houses  and  one  thousand 
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acres,  the  power  would  enable  the  party  to  lease  one  house  and 
one  hundred  acres.  But  the  demise  must  be  of  the  whole  of 
the  part  demised  ;  an  easement  cannot  be  granted  by  itself  out 
of  any  separate  part:  that  would  be  subjecting  the  land  to  a 
servitude  {Dayrell  v.  Moare,  12  A.  &  E.  356). 

In  Jewel's  case  (5  Rep.  3),  it  was  held  that  a  lease  by  a  bishop 
of  a  fair,  parcel  of  the  possessions  of  the  bishopric,  was  voidable 
by  his  successor,  a  fair  being  but  a  franchise  or  liberty  out  of 
which  a  rent  cannot  be  reserved ;  and,  therefore,  for  such  rent 
the  lessor  and  his  successors  have  no  remedy  by  distress ;  and  aU 
leases  of  such  inheritances  out  of  which  the  ancient  and  accus- 
tomed rents  cannot  be  well  and  lawfully  reserved  are  voidable 
by  the  Act  1  Elizabeth,  c.  19.  An  argument  to  the  same  effect 
was  urged  in  Ricketts  v.  Bell  (1  De  Gr.  &  S.  335),  where  the 
lease  was  of  a  way-leave ;  but  the  Y.-C.  does  not  refer  to  the 
point  in  his  judgment,  although  he  held  the  lease  ultra  vires. 

Wtat  lands  9.  Jf  o  lands  can  be  leased  under  a  power  except  such  as  are 

may  be  leased.  .  .  m  t  a 

specified  as  subject  to  the  power.  The  Settled  Land  Act  autho- 
rizes a  tenant  for  life  to  lease  the  settled  land.  It  is  conceived 
that  this  would  not  authorize  a  person,  who  happened  to  be 
life  tenant  under  two  diSerent  settlements  with  different  re- 
mainders over,  to  grant  one  lease  of  lands  subject  to  the  two 
settlements  (Hood  and  Challis,  274). 

In  Tolson  v.  Sheard  (5  Ch.  D.  19),  two  contiguous  estates 
were  devised  to  trustees  upon  trust  for  distinct  cestuis  que 
trustent ;  and  by  an  order  under  the  Settled  Estates  Act,  1856, 
they  were  authorized  to  grant  mining  leases  with  the  consent  of 
the  respective  tenants  for  life.  The  trustees  and  the  two  tenants 
for  life  entered  into  an  agreement  to  grant  one  lease  of  the  two 
estates  at  rents  and  royalties  reserved  as  if  the  two  estates  were 
one,  and  there  was  to  be  one  shaft  for  working  the  minerals 
under  both  estates.  It  was  held  by  Hall,  V.-C,  and  the  Court 
of  Appeal  that  the  trustees  had  no  power  to  grant  such  a  lease 
of  the  two  estates. 

A  lease  which  transgresses  a  power  in  this  respect  appears  to 
be  outside  the  provisions  of  12  &  13  Yict.  c.  26,  and  13  Vict, 
c.  17,  for,  if  the  lands  demised  are  not  within  the  power,  the 
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Acts  have  no  application :  their  scope  is  to  aid  defects  in  the 
execution  of,  not  to  create  new,  powers. 

10.  It  has  been  said  that  the  mere  joining  of  strange  tene-  Joining 
ments  at  an  entire  rent  is  fatal  to  the  lease  {Doe  d.  Lord  ments  at  one 
Egrcmont  v.  Stephens,  6  Q.  B.  208).     But   this  appears  to  he  entire  rent, 
too  widely  stated.     Lord  St.  Leonards  (Pow.  810)  lays  down 
the  following  rules,  which  are  supported  by  Doe  d.  Douglas  v. 
Lock  (2  A.  &  E.  705,  747),  and  Campbell  v.  Leach  (Amb.  740 ; 
Co.  Litt.  44  b.). 

(i.)  Where  a  rent  is  reserved  according  to  the  quantity  or  Rules  laid 
produce,  as  the  tenth  of  the  produce  of  every  mine,  or  40s.  an  gt.  Leonards, 
acre,  or  the  Kke,  then  although  the  demise  is  joiat  in  terms,  and 
part  is  not  well  demised,  or  is  not  comprised  in  the  power,  yet 
it  shall  hold  good  as  to  the  lands  within  the  power  and  duly 
demised. 

(ii.)  Where  the  ancient  rent  is  required  and  that  is  reserved 
as  an  entire  rent  for  the  land  within  the  power  and  more,  the 
lease  is  bad  as  an  execution  of  the  power,  not  simply  because  it 
tends  to  destroy  the  evidence  of  the  ancient  rent,  but  because 
upon  an  apportionment  the  ancient  rent  would  not  remain  for 
the  land  anciently  let.  In  Doe  d.  Bartlett  v.  Bendle  (3  M.  &  8. 
99),  the  power  was  to  let  any  of  the  lands  limited  by  the  settle- 
ment so  as  there  was  reserved  the  ancient  rent.  The  donee  of 
the  power  demised  lands  not  anciently  let  (and  held  on  that 
account  not  to  be  within  the  power),  and  lands  previously  let,  at 
an  entire  rent,  viz.,  that  at  which  the  latter  had  been  previously 
let.  This  was  held  void :  but  here  no  rent  at  all  was  reserved 
for  the  land  not  previously  let.  Consequently,  if  there  had  been 
an  apportionment,  the  ancient  rent  would  not  have  been  reserved 
for  the  lands  anciently  let.  But  if  the  ancient  rents  be  re- 
served, two  parts  of  the  land,  previously  let  separately,  may  be 
let  together  at  one  rent  {Doe  v.  Williams,  11  Q.  B.  688). 

(iii.)  Where  the  best  rent  is  required,  and  the  reservation, 
although  of  one  entire  rent  for  lands  partly  within  the  power 
and  partly  not  subject  to  it,  would  upon  an  apportionment  leave 
sufficient  for  the  settled  lands,  so  as  to  satisfy  the  terms  of  the 
power,  it  is  still  open  to  maintain  that  the  lease  may  be  sup- 
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Ab  to  power 
of  leasing 
mansion- 
house. 


Lands  usually 
demised. 


ported  as  a  due  execution  of  the  power.  A  fortiori  will  this  he 
so,  if  there  he  not  one  entire  reservation,  hut  distinct  reservations, 
although  in  the  same  deed.  And  it  is  suhmitted  that  the  pro- 
visions of  12  &  13  Yict.  c.  26,  and  13  Yict.  c.  17,  would  apply- 
to  such  cases  as  these. 

It  has  heen  held  that  where  the  power  was  to  lease  any  part 
of  the  settled  lands,  reserving  the  usual  and  accustomed  yearly 
rents,  &c.,  part  of  the  premises,  formerly  demised  jointly  with 
others  at  an  entire  rent,  might  be  let  at  a  rent  hearing  the  same 
proportion  to  the  old  rent  that  the  premises  demised  hy  the  lease 
bore  to  the  whole  premises  formerly  demised  {Doe  d.  Lord 
Shrewsbury  v.  Wilson,  5  B.  &  Aid.  363). 

11.  Powers  of  leasing  in  modern  settlements  commonly 
extend  to  all  or  any  part  of  the  settled  property,  although  not 
infrequently  the  mansion  house,  gardens  and  park  are  excepted 
out  of  the  power;  and  the  10th  section  of  the  Settled  Land 
Act,  1890,  forbids  any  lease  of  "  the  principal  mansion  house 
(if  any)  on  any  settled  land  and  the  pleasure  grounds  and  park 
and  lands  (if  any)  usually  occupied  therewith,"  without  the 
consent  of  the  trustees  of  the  settlement  or  an  order  of  the 
Court.  But  the  same  section  (sub-s.  3)  provides  that  "  where  a 
house  is  usually  occupied  as  a  farmhouse,  or  where  the  site  of 
any  house  and  the  pleasure  grounds  and  park  and  lands  (if  any) 
usually  occupied  therewith  do  not  together  exceed  twenty-five 
acres  in  extent,  the  house  is  not  to  be  deemed  a  principal 
mansion  house  within  the  meaning  of  this  section." 

This  sub-section  settles  a  point  of  some  difficulty  which  arose 
under  the  Settled  Estates  Acts  and  the  Settled  Land  Act,  1882, 
s.  15,  as  to  what  constituted  a  principal  mansion  house.  Those 
Acts  applied  to  all  settled  estates  great  and  small ;  but  it  could 
hardly  be  that  a  mere  vUla  or  dwelling-house  became  the  "  prin- 
cipal mansion  house  "  simply  because  there  was  no  other  house 
on  the  property. 

12.  Powers  in  deeds  and  wills  often  contain  expressions  which 
limit  the  extent  of  the  power:  thus,  lands  "  usually  demised " 
may  mean  either  lands  frequently  let,  referring  to  repeated  acts 
of  leasing,  or  lands  usually  in  lease,  which  would  refer  to  the 


POWERS  OF  LEASING.  601 

time  during  which  the  land  had  been  let,  and  not  to  the  acts  of 
letting :  either  would  appear  to  come  within  the  meaning  of 
lands  usually  demised  (Sug.  Pow.  728),  although  it  has  been 
said  that  lands  which  have  been  twice  or  thrice  letten  are  within 
such  a  power,  but  lands  once  letten,  though  for  a  long  term,  are 
not  (ibid.)  :  and  it  would  seem  that  the  lands  must  have  been  in 
lease  within  twenty  years  previously  to  be  within  the  power 
{ibid.,  and  see  Co.  Litt.  44  b). 

The  intention  of  the  parties  creating  the  power  is  ia  each  case  Generality  of 

.      .  .  power  limited 

to  govern ;  and  general  words  may  be  limited  accordmgly.  In  to  carry  out 
Baggot  v.  Oughton  (8  Mod.  259),  there  was  a  family  settlement 
of  an  estate,  consisting  of  grounds  always  occupied  with  the 
mansion,  and  of  lands  let  to  tenants  on  rents  reserved ;  and 
there  was  a  power  to  lease  all  or  any  part  of  the  premises  at 
such  yearly  rents  or  more,  as  the  rents  at  which  the  same  were 
then  let.  Lord  Mansfield  said  that  "  the  qualification  annexed 
to  the  power  of  leasing,  that  the  ancient  rent  must  be  reserved, 
manifestly  excluded  the  mansion  house  and  lands  about  it  never 
let.  No  man  could  intend  to  authorize  a  tenant  for  life  to 
deprive  the  representatives  of  the  family  of  the  use  of  the 
mansion  house.  The  words  in  such  a  case  show  that  the  power 
is  meant  to  extend  only  to  what  has  been  usually  let.  By  that 
means  the  heir  enjoys  all  the  premises  ia  the  settlement,  just  as 
they  were  held  by  his  ancestor,  the  tenant  for  life  :  he  has  the 
occupation  of  what  was  always  occupied,  and  the  rent  of  what 
was  always  let." 

So  in  P ornery  v.  Partington  (3  T.  E.  665),  a  power  to  let  all 
or  any  part  of  the  premises  so  as  the  u^ual  rents  be  reserved, 
did  not  authorize  a  lease  of  tithes  which  had  never  been  let 
before  ;   (and  see  2Ioun1joifs  case,  5  Rep.  4). 

If  the  intention  be  clear  that  the  power  should  extend  to  When  the 

"D0W6r  in- 

premises  not  before  demised,  the  Court  will  uphold  a  lease  of  eludes  lands 

,  .  not  before  let. 

such  premises. 

In  Waker  v.  Wakeman  (2  Lev.  150),  there  was  a  power  to 

demise  the  settled  premises,  so  as  5s.  per  acre  rent  were  reserved: 

a  lease  of  tithes  comprised  in  the  settlement  was  held  good, 

although  the  restriction  was  inapplicable  to  the  subject  of  the 
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demise ;  (and  see  Comberford's  case,  2  Eoll.  Abr.  262,  pi.  15  ;  sed 
qu. ;  see  tHese  cases  commented  on,  Sug.  Tow.  734). 

In  Winter  v.  Loveday  (1  Com.  41),  Lord  Holt  says,  "  If  a 
man  hath  a  power  reserved  to  him  of  making  leases  of  two 
things,  and  a  qualification  is  annexed  to  the  power  which  cannot 
extend  to  one  of  these  things,  he  may  make  a  lease  of  that  thing 
without  any  regard  to  the  qualification ;  "  and  he  instances  the 
case  of  a  power  to  lease  a  manor  and  every  part  thereof  at  such 
rent  as  was  paid  for  two  years  before,  and  some  lands  were  not 
let  at  any  rents  for  two  years  before.  It  would  be  at  any  rate 
a  clearer  ease  if  the  power  were  to  lease  Blackacre  and  White- 
acre  at  the  usual  rents,  and  one  had  never  been  let :  ia  such  a 
case  the  express  words  would  be  too  strong. 

Under  a  power  to  lease  any  part  of  devised  lands  "  usually  so 
leased  "  so  that  there  be  reserved  "  the  ancient  and  accustomed 
rents  and  heriots  or  more,"  a  single  lease  of  lands  comprised  in 
the  power,  but  which  had  never  before  been  comprehended  in 
one  demise,  was  held  good ;  the  Court  being  of  opinion  that 
"  usually  so  leased  "  related  to  the  time  and  duration  of  the 
lease,  not  to  the  joining  or  separating  the  premises  {Doe  d.  Lord 
Egremont  v.  Stephens,  6  Q.  B.  208 ;  Boe  d.  Bartlett  v.  Reiidle, 
3  M.  &  S.  99). 


What  -will 
authorize  a 
lease  of  mines. 


13.  A  power  to  lease  lands,  without  mentioning  mines, 
authorizes  a  lease  of  open  but  not  of  unopened 
mines :  a  power  to  lease  lands  with  the  mines, 
authorizes  a  lease  of  open,  but  not  of  unopened 
mines,  if  there  be  any  open  mines ;  but  if  there 
be  none,  it  authorizes  a  lease  of  unopened  mines 
{Clegg  v.  Rowland,  2  Eq.  160). 

This  is  a  corollary  of  the  general  rule  of  law  regarding  waste, 
which  is  thus  stated  by  Coke.  "  A  man  hath  land  in  which 
there  is  a  mine  of  coals  or  the  like,  and  maketh  a  lease  of  the 
land  (without  mentioning  any  mines)  for  life  or  for  years :  the 
lessee  for  such  miaes  as  were  open  at  the  time  of  the  lease  made, 
may  dig  and  take  the  profits  thereof.     But  he  cannot  dig  for 
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any  new  mine  that  was  not  open  at  the  time  of  the  lease  made, 
for  that  would  be  adjudged  waste.  And  if  there  be  open  mines, 
and  the  owner  make  a  lease  of  the  land,  with  the  mines  therein, 
this  shall  extend  to  the  open  mines  only,  and  not  to  any  hidden 
mine.  But  if  there  be  no  open  mine,  and  the  lease  is  made  of 
the  land  together  with  all  mines  therein,  there  the  lessee  may 
dig  for  mines  and  enjoy  the  benefit  thereof ;  otherwise  those 
words  should  be  void"  (Co.  Litt.  54  b). 

"The  limited  owner's  privilege  of  working  the  minerals  is 
not  confined  in  English  law  to  open  mines :  it  extends  also  to 
such  mines  as  are  expressly  mentioned  in  the  grant  or  demise. 
The  reason  of  the  doctrine  is  given  in  Sander's  case  (5  E.ep.  12), 
that  inasmuch  as  the  mine  is  open  at  the  time,  &e.,  and  he  (the 
lessor)  leases  all  the  land,  it  shall  be  intended  that  his  intent  is 
as  general  as  his  lease  is :  soil.,  that  he  shall  take  the  profit  of 
all  the  land  and  by  consequence  of  the  mines  in  it.  In  Viner  v. 
Vaughan  (2  Beav.  466),  Lord  Langdale  thus  expounds  the 
principle : — On  the  general  law  there  is  no  controversy ;  a 
tenant  for  life  has  no  right  to  take  the  substance  of  the  estate 
by  opening  mines  or  clay  pits ;  but  he  has  a  right  to  continue 
the  working  of  mines  and  clay  pits  where  the  author  of  the  gift 
has  previously  done  it ;  and  for  this  reason,  that  the  author  of 
the  gift  has  made  them  part  of  the  profits  of  the  land.  In  an 
earlier  case  {Plymouth  v.  Archer,  1  B.  0.  0.  159)  Lord  Thurlow 
lays  it  down  that  if  a  mine  is  already  opened,  the  working  of  it 
is  part  of  the  annual  profits,  and  the  minerals  are  not  then  held 
to  be  part  of  the  inheritance.  There  has  been  introduced  into 
the  law  (says  Lord  Watson  in  Campbell  v.  Wardlaw,  8  App.  Ca. 
650)  this  qualification,  that  if  the  owner  of  the  soil,  the  fiar, 
creates  a  mineral  estate  by  working  or  letting  a  particular  seam 
of  minerals,  he  thereby  brings  the  proceeds  of  the  minerals  so 
worked  or  let  within  the  category  of  fruits  and  within  the  right 
of  usufruct"  {per  Bowen,  L.  J.,  in  Dashwood  v.  Magniac,  (1891) 
3  Oh.  at  p.  361 ;  and  see  Stoughton  v.  Leigh,  1  Taunt.  402 ; 
Dicken  v.  Earner,  1  Dr.  &  Sm.  284). 

It  is,  however,  a  question  of  construction  of  the  particular 
power  in  each  case  whether  the  mines  to  be  demised  are  open 
mines  only,  or  open  and  unopened  alike. 
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In  Clegg  v.  Rowland  (2  Eq.  160),  there  was  a  conveyance  to 
trustees  of  lands  together  with  the  mines  thereunder,  and  a 
power  to  lease  for  fourteen  years  without  mentioning  mines, 
"  so  as  none  of  the  said  demises  or  leases  were  made  dispunish- 
able for  waste."  This  power  was  held  to  authorize  a  lease  of 
open  but  not  unopened  mines. 

Clause  In  Daly  y.  Beckett  (2i  B.  114),  lands  with  the  mines  and 

agamst  waste        •  i      ,  i  i 

rejected.  mmerals  thereunder  were  conveyed  to  trustees  in  strict  settle- 

ment, and  power  was  given  them  to  demise  the  hereditaments, 
and  the  coal  and  minerals,  &c.,  but  so  as  the  lessees  should  not 
be  made  dispunishable  for  waste.  The  Master  of  the  Eolls 
interpreted  the  power  to  be  an  express  power  to  grant  leases  to 
work  unopened  as  well  as  opened  mines ;  but  the  terms  of  the 
■  prohibition  were  such  as  to  prevent  the  lessee  from  committing 
waste,  that  is,  from  opening  an  unopened  mine;  he  therefore 
concluded  that  there  was  so  much  contradiction  in  the  clause 
which  imported  prohibition  against  waste,  that  he  rejected  it 
altogether ;  (and  see  Morris  v.  Rhydydefed  Colliery  Company,  3 
H.  &  N.  473,  885 ;  and  Campbell  v.  Leach,  Ambl.  740 ;  Re 
Ridge,  31  Ch.  D.  504). 

It  is  to  be  observed,  however,  that  tenant  for  life,  impeachable 
for  waste,  of  estates  which  are  settled  "  with  aU  mines,  &c." 
cannot  work  unopened  mines,  although  they  are  included  in  the 
general  words,  and  there  are  no  open  mines  ( Whitfield  v.  Benet, 
2  P.  W.  240 ;  and  see  Re  Barrington,  33  Ch.  D.  523). 

Wiat  is  an  Where  a  mine  or  quarry  has  been  opened  for  a  restricted  or 

open  mine.  i      •       p 

definite  purpose,  as  to  obtam  fuel  or  the  means  to  repair  a 

particular  tenement  on  the  estate,  that  would  not  give  a  tenant 

for  life,  or  other  owner  of  an  estate  impeachable  for  waste,  the 

right  to  work  it  for  commercial  profit.     But  when  a  mine  or 

quarry  is  once  open,  so  that  the  owner  of  the  estate  impeachable 

for  waste  may  work  it,  the  sinking  of  a  new  pit  on  the  same 

vein,  or  the  breaking  ground  in  a  new  place  on  the  same  rock, 

is  not  necessarily  the  opening  of  a   new  mine  or  new  quarry 

{Elias  V.  Snowdon  Slate  Co.,  4  Ap.  Ca.  454 ;    Spencer  v.  Scurr, 

31  B.  334;  Clavering  v.  Clavering,  2  P.  W.  388). 

Diaused  mine.       Whether  a  disused  mine  is  an  open  or  an  imopened  mine 

appears  to  depend  on  the  purpose  for  which  the  mine  was 
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disused,  and  whetlier  sucli  disuser  was  intended  to  be  permanent 
or  not ;  (see  Bagot  v.  Bagot,  32  B.  509). 

As  to  the  mode  of  working  mines  leased  under  a  power,  and 
tlie  weight  to  he  attached  to  the  custom  of  the  country  in  deter- 
mining it,  see  Jegon  v.  Virian  (6  Ch.  742). 

Where  there  is  the  ordinary  power  to  lease  mines  and  Produce  of 
minerals,  the  produce  of  the  mines  is  made  part  of  the  annual  to  tenant  for 
profits  of  the  estate,  and  whether  in  royalties  or  in  whatever  ^^' 
other  way  it  is  produced,  it  forms  part  of  those  profits,  and  is 
not  to  be  treated  like  timber  cut,  where  the  produce  of  it  is 
invested,  and  the  interest  only  paid  to  the  tenant  for  life  {Daly 
v.  Beckett,  24  B.  123).  Where,  however,  a  testator  having  an 
absolute  power  of  appointment  gave  the  surface  of  the  land  to 
A.,  and  the  minerals  to  others,  and  under  the  Settled  Estates 
Acts  a  lease  of  minerals  had  been  previously  granted,  and  a  part 
of  the  rents  reserved  had  been  set  aside  and  was  in  the  hands  of 
trustees  to  be  invested  under  the  Acts  in  the  purchase  of  other 
lands,  it  was  held  that  such  rents  were  land  and  passed  to  A. 
{Re  Scarth,  10  Ch.  D.  499).  It  is  the  same  with  royalties  on 
open  brickfields  (ITiner  y.  Milter,  13  Eq.  263).  As  to  timber, 
see  Sonywood  v.  Honywood,  18  Eq.  306 ;  Danlmood  v.  Magniac, 
(1891)  3  Ch.  306 ;  Biinn  v.  Bryan,  7  I.  E.  Eq.  143. 

The  Settled  Land  Act,  1882,  contains  the  following  provisions  S.  L.  Act, 

.    .        ,  1882,  s.  9. 

as  to  mimrig  leases  : — 

"  Sect.  9. — (1.)  In  a  mining  lease — 

"  (i.)  The  rent  may  be  made  to  be  ascertainable  by  or  to  vary 
according  to  the  acreage  worked,  or  by  or  according 
to  the  quantities  of  any  mineral  or  substance  gotten, 
made  merchantable,  converted,  carried  away,  or  dis- 
posed of,  in  or  from  the  settled  land,  or  any  other 
land,  or  by  or  according  to  any  facilities  given  in  that 
behalf ;  and 

"  (ii.)  A  fixed  or  minimum  rent  may  be  made  payable,  with 
or  without  power  for  the  lessee,  in  case  the  rent, 
according  to  acreage  or  quantity,  in  any  specified 
period  does  not  produce  an  amount  equal  to  the  fixed 
or  minimum  rent,  to  make  up  the  deficiency  in  any 
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subsequent  specified  period,  free  of  rent  other  than  the 
fixed  or  mininmni  rent. 
"  (2.)  A  lease  may  be  made  partly  in  consideration  of  the 
lessee  having  executed,  or  his  agreeing  to  execute,  on  the  land 
leased,  an  improvement  authorized  by  this  Act,  for  or  in  con- 
nexion with  mining  purposes." 
S.,L.  Act,  "Sect.  10. — (1.)  Where  it  is  shown  to  the  Court  with  respect 

'  "     '      to  the  district  in  which  any  settled  land  is  situate,  either — 

"  (i.)  That  it  is  the  custom  for  land  therein  to  be  leased  or 
granted  for  building  or  mining  purposes  for  a  longer 
term,  or  on  other  conditions  than  the  term  or  con- 
ditions specified  in  that  behalf  in   this  Act,  or  in 
perpetuity ;  or 
"  (ii.)  That  it  is  difficult  to  make  leases  or  grants  for  building 
or  mining  purposes  of  land  therein,  except  for  a  longer 
term  or  on  other  conditions  than  the  term  and  con- 
ditions specified  in  that  behalf  in  this  Act,  or  except 
in  perpetuity ; 
the  Court  may,  if  it  thinks  fit,  authorize  generally  the  tenant 
for  life  to  make  from   time  to  time  leases  or  grants   of  or 
affecting  the  settled  land  in  that  district,  or  parts  thereof,  for 
any  term  or  in  perpetuity,  at  fee-farm  or  other  rents,  secured 
by  condition  of  re-entry,  or  otherwise,  as  in  the  order  of  the 
Court  expressed,  or  may,  if  it  thinks  fit,  authorize  the  tenant 
for  life  to  make  any  such  lease  or  grant  in  any  particular  case. 

"  (2.)  Thereupon  the  tenant  for  hfe,  and,  subject  to  any 
direction  in  the  order  of  the  Court  to  the  contrary,  each  of  his 
successors  in  title  being  a  tenant  for  life,  or  having  the  powers 
of  a  tenant  for  life  under  this  Act,  may  make  in  any  case,  or  in 
the  particular  case,  a  lease  or  grant  of  or  affecting  the  settled 
land,  or  part  thereof,  in  conformity  with  the  order." 

S.  L.  Act,  "  gect.  11.  Under  a  mining  lease,  whether  the  mines  or  minerals 

1882,  s.  n.  ,         .      ' 

leased  are  already  opened  or  m  work  or  not,  unless  a  contrary 

intention  is  expressed  in  the  settlement,  there  shall  be  from 

time  to  time  set  aside,  as  capital  money  arising  under  this  Act, 

part  of  the  rent  as  follows,  namely, — where  the  tenant  for  life 
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is  impeachable  for  waste  ia  respect  of  minerals,  three  fourth 
parts  of  the  rent,  and  otherwise  one  fourth  part  thereof,  and  in 
every  such  case  the  residue  of  the  rent  shall  go  as  rents  and 
profits." 

This  section  does  not  apply  to  a  mining  lease  granted  by  a 
tenant  for  Hfe  for  giving  effect  to  a  contract  entered  into  by  a 
predecessor  who  was  absolute  owner  [Re  Kemys-Tynte,  (1892)  2 
Ch.  211). 

And  by  s.  8  of  the  Settled  Land  Act,  1890,  it  is  enacted  as  S.  L.  Act, 
foUows:-  i8«°'"-«- 

"  In  a  mining  lease — 

"  (i.)  The  rent  may  be  made  to  vary  according  to  the  price 
of  the  minerals  or  substances  gotten,  or  any  of  them  : 
"  (ii.)   Such  price  may  be  the  saleable  value,  or  the  price  or 
value  appearing  in  any  trade  or  market  or  other  price 
list  or  return  from  time  to  time,  or  may  be  the  market- 
able value  as  ascertained  in  any  manner  prescribed  by 
the  lease  (including  a  reference  to  arbitration) ,  or  may 
be  an   average  of   any  such  prices   or  values  taken 
during  a  specified  period." 
14.  The  Settled  Land  Act,  1882,  s.  6,  ante,  p.  597,  specifies  Wtat  term 
the  periods  for  which  leases  may  be  granted.     Apart  from  the 
Act,  if  no  term  be  mentioned,  the  general  rules  are  as  follows : — 

When  a  power  is  added  to  a  life  estate,  the 
presumption  is  that  the  power  is  different  from 
and  in  excess  of  that  which  would  have  arisen  as 
a  mere  accessory  to  the  life  estate  (^Hele  v.  Green^ 
2  Ron.  Abr.  261,  pi.  10). 

But  the  general  intention  to  be  gathered  from  the  instrument 
creating  the  power  is  the  criterion. 

In  Vivian  v.  Jegon  (L.  R.  3  H.  L.  285),  a  testator  devised 
his  estates  to  his  daughter  for  Hfe  without  impeachment  of 
waste,  with  remainders  over.  He  gave  her  a  power  of  leasing 
for  twenty  years,  and  also  a  power  to  work  or  make  a  lease  of 
miaes  ;  the  profits  were  to  be  paid  over  by  his  daughter  to  the 
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trustees,  and  invested  in  land,  the  rents  to  be  received  by  the 
daughter  for  life.  This  power  was  held  only  to  authorize  leases 
terminable  with  the  daughter's  life.  The  grounds  of  the 
decision  were,  that  the  testator  could  not  have  meant  to  em- 
power his  daughter  to  make  unlimited  leases,  amounting  to 
sales,  of  minerals,  when  he  had  carefully  provided  for  the  sale 
of  his  estates  generally  by  means  of  trustees  ;  the  words  "  work 
or  lease,"  being  placed  together,  were  to  be  construed  in  pari 
materia,  and  the  power  to  work  must  have  been  co-extensive 
with  her  life :  the  payment  over  by  the  daughter,  the  invest- 
ment by  her,  and  the  payment  of  the  rents  to  her,  pointed  to 
the  duration  of  her  life,  and  the  testator  had  clearly  specified 
the  persons  in  remainder  when  he  spoke  of  the  power  of 
exchange  which  was  to  continue  beyond  the  daughter's  life,  and 
to  be  exercised  with  consent. 

Indefinite  An   indefinite    power    of   leasing  will   usually 

Fealing?  allow  of  leases  for  any  period,  however  long. 

But  in  all  eases,  in  order  to  determine  what  is  the  real 
meaning  of  the  words  of  the  power  itself,  it  is  competent  to 
the  Court  to  look  to  the  whole  instrument  in  which  it  is  found, 
and  to  examine  and  consider  the  consequences  to  the  remainder- 
man and  to  the  other  objects  of  the  deed,  for  the  purpose,  if  the 
words  be  ambiguous,  of  adopting  that  construction  of  them 
which  may  produce  the  least  inconvenience  and  best  harmonize 
with  all  the  other  provisions  which  the  parties  have  thought 
proper  to  make  {Sheehy  v.  Muskerry,  1  H.  L.  C.  576).  In  that 
case  the  power  was  to  lease  all,  every,  or  any  part  or  parts,  parcel 
or  parcels  of  the  premises,  for  any  time  or  term  of  years  or  lives, 
and  with  or  without  covenants  for  renewal ;  and  in  case  of  the 
determination  of  all  or  any  of  the  aforesaid  lease  or  leases 
respectively,  to  make  new  or  other  leases  thereof  in  manner 
aforesaid,  and  with  or  without  any  fine  or  fines,  as  the  donee 
should  think  fit ;  this  power  authorized  leases  for  999  years,  with 
fines;  (see,  too,  Tayhr  v.  Mostyn,  23  Ch.  D.  583  ;  Re  O'Brien, 
3  I.  E.  Eq.  77).     In  Atf.-Qen.  v.  Moses  (2  Madd.  294),  a  power 
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was  given  by  Aot  of  Parliament  to  a  vioar,  with  consent  of  the 

vestrymen,  to  grant  or  demise  certain  waste  ground  as  to  them 

should  seem  meet.     A  lease  for  999  years  was  upheld.     There  Exception  to 

is,  however,  an  exception  to  the  rule   that  indefinite   leasing  case  of  charity 

powers  will  allow  of  leases  for  any  term.     In  leases  of  charity  ^'^'^^^• 

estates,  the  Court  considers  whether  there  has  been  a  prudent 

and  provident  execution  of  the  trust,  and  if  not,  has  held  the 

lessee  to  be  a  trustee  {ihid. ;  Aft. -Gen.  v.  Green,  6  Yes.  452).     It 

is  in  general  laid  down  that  when  the  trustees  of  a  charity  grant 

a  lease  of  the  property  for  a  longer  duration  than  is  ordinarily 

consistent  with  its  proper  management,  the  lease  will  be  set 

aside,  unless  the  persons  taking  under  it  can  show  that  it  was, 

under  the  circumstances,  a  reasonable  transaction  (Tudor,  Char. 

Trusts,  3rd  ed.  260;  Att.-Gen.  v.  Pilgrim,  12  B.  57  ;  Att.-Gen. 

v.  Sail,  16  B.  388  ;  and  see  Charitable  Trusts  Act,  1855,  s.  29  ; 

Bishop  of  Bangor  v.  Parry,  (1891)  2  Q.  B.  277). 

If  one  hath  power  to  make  a  lease  for  three  lives  or  twenty-  Power  to  lease 

TOT*  i'nT^Pf*  ItvpS 

one  years,  he  cannot  make  a  lease  for  ninety-nine  years  deter-  or  years. 
minable  upon  three  lives ;  but  where  the  power  is  in  the 
beginning  absolute,  affirmative,  and  indefinite,  and  then  a 
proviso  is  added,  so  that  such  lease  shall  not  exceed  three  lives 
or  twenty-one  years,  a  lease  for  ninety-niae  years  determinable 
upon  three  Kves  may  be  made  {WMilock's  case,  8  Eep.  69). 

A  power  to  lease  for  any  number  of  years  not  exceeding 
twenty-one  years,  or  for  the  life  or  lives  of  any  one,  two,  or 
three  person  or  persons,  so  as  no  greater  estate  than  for  three 
lives  be  at  any  one  time  in  being,  authorizes  either  a  chattel 
lease  for  years  or  a  freehold  lease  for  lives ;  but  not  a  lease  for 
ninety-nine  years  determinable  on  lives ;  for  that  might  exceed 
twenty-one  years  {Roe  d.  Brune  v.  Prideam;  10  East,  158). 

In  Long  v.  Rankin  (Sug.  Pow.  895),  the  power  was  to  demise 
for  any  term  or  terms  of  years  not  exceeding  thirty-one  years, 
or  for  one,  two,  or  three  lives,  or  for  any  term  of  years  not 
exceeding  thirty-one  years,  or  number  of  lives  not  exceeding 
three  Hves.  This  was  well  executed  by  a  lease  for  three  lives 
and  the  survivor  of  them,  or  for  thirty-one  years,  which  should 
longest  continue.     In  this  case  the  term  did  not  exceed  that 

BR 
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authorized  by  the  power ;  (and  see  Commons  v.  Marshall,  6  Br. 
P.  C.  168). 

In  Re  Crommelin  (1  Ir.  0.  L.  182),  a  power  to  lease  for  any 
term  not  exceeding  three  lives  and  forty- one  years  was  well 
executed  by  a  lease  for  three  lives  and  forty-one  years,  com- 
mencing from  the  1st  of  November  preceding  the  death  of  the 
survivors  of  the  three  lives. 

But  where  the  power  was  to  lease  aU  or  any  part  of  the 
premises  then  let  on  leases  for  lives  to  any  person  for  a  similar 
term  or  estate,  and  at  the  same  rents  and  under  the  same  cove- 
nants at  and  under  which  the  leases  were  then  held,  and  part  of 
the  premises  was  let  for  two  lives  at  the  date  of  the  creation  of 
the  power,  a  lease  for  three  Kves  was  held  bad  {Jenner  v.  Morris, 
7  Jur.  N.  S.  385;  9  W.  E.  566). 
Power  to  lease      Inasmuch  as  omne  majus  continet  in  se  minus,  a  power  to  lease 
author&es™     ^°^  twenty-one  years  wiU  authorize  a  lease  for  any  term  of  years 
lease  for  a       jiq|;  exceeding  twenty-one.     The  tenant  for  life  may  exercise  his 

smaller  term.  o  J  J 

right  to  the  utmost  of  his  power,  or  he  may  stop  short  of  that ; 
and  then  every  part,  of  which  he  abridges  himself  will  be  for 
the  benefit  of  the  next  in  remainder :  he  throws  back  into  the 
inheritance  that  portion  which  he  did  not  choose  to  absorb  for 
his  own  use  [Isherwood  v.  Oldknow,  3  M.  &  S.  382).  And  he 
that  has  power  to  make  leases  for  three  lives  may  make  leases 
for  two  lives ;  in  either  case  he  may  create  a  less  interest,  being 
of  the  same  nature,  than  the  power  mentions  (Sug.  Pow.  746). 
Wten  lease  A  power  to  lease  for  any  term  of  years  not  exceeding  twenty- 

terminable"  at   °^s  years  authorizes  a  lease  determinable  at  the  option  of  lessor 
lessee's  qj.  legggg  {Edwards  v.  Milbank,  4  Drew.  606 ;  and  cf.  Sheehy  v. 

Muskerry,  1  H.  L.  0.  589),  although  a  contrary  opinion  has 
been  expressed  in  Ireland  {Lowe  v.  Swift,  2  B.  &  B.  536 ;  Jack 
V.  Creed,  2  Hud.  &  Br.  128). 

But  if  the  power  requires  that  the  lease  should  be  for  a  term 
absolute  not  exceeding  twenty-one  years,  a  lease  determinable  at 
the  option  either  of  lessor  or  lessee  seems  to  be  not  within  the 
power  (Sug.  Pow.  738). 

In  Muskerry  v.  Chinnery  (LI.  &  Goo.  229),  Lord  St.  Leonards 
says :  "  Where  the  transaction  is  hoiia  fide,  and  the  terms  of  the 
poxoer  do  not  require  the  number  of  years  to  be  absolute,  I  see  no 
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reason  for  holding  that  a  clause  of  surrender  vitiates  the  lease. 
Many  powers  do  require  that  the  term  to  be  granted  shall  be  an 
absolute  one — that  is,  not  detcrniinaUe. 

A  lease  under  a  power  to  lease  for  lives  must  be  for  lives  in  Lease  for 
esse,  and  concurrent;  iu  Lord  Kenyon's  words,  the  candles  must  ^^®^' 
be  all  burning  at  the  same  time  {Doe  d.  Wyndham  v.  Eahombe, 
7  T.  E.  713).  In  Clark  v.  Smith  (9  01.  &  Fin.  126),  the  power 
was  for  A.  and  all  and  every  other  person  to  whom  any  use  was 
thereby  limited,  to  demise  the  lands  for  any  number  of  lives  or 
years,  consistent  with  their  respective  interests  therein,  in  pos- 
session, without  fine,  &c.  This  did  not  warrant  a  lease  for 
three  lives,  with  a  covenant  to  put  iu  a  new  life  on  the  failure 
of  any  of  the  three,  on  payment  of  a  fine. 

But  a  power  to  grant  leases  for  two  or  more  lives  implies  an 
authority  to  grant  them  during  the  life  of  the  survivor,  although 
the  power  is  silent  ia  that  respect  (Sug.  Pow.  744 ;  Alsop  v. 
Pine,  3  Keb.  44). 

Defects  of  this  nature — i.  e.,  in  respect  of  the  duration  of  the 
term — will  fall  within  the  provisions  12  &  13  Yict.  c.  26,  and 
13  Yict.  c.  17. 

15.  "  Every  lease  shall  be  by  deed  and  be  made  to  take  effect  Leases  in 
in  possession  not  later  than  twelve  months  after  its  date"  (Settled  reversion. 
Land  Act,  1882,  s.  7,  sub-s.  1 ;  and  see  ante,  pp.  591,  592). 

A  lease  m.  reversion  under  such  a  power  is  not  a  good  execu- 
tion of  the  power  (Sug.  Pow.  752 ;  Opy  v.  Thomasius,  1  Lev. 
167). 

It  appears  not  to  have  been  expressly  decided  whether  the 

fact  that  the  land  is  in  lease  at  the  date  of  the  creation  of  the 

power  is  sufficient  to  show  an  intention  to  permit  the  grant  of 

leases  in  reversion :  but  it  seems  to  be  the  better  opinion  that  it 

would  not  (Sug.  Pow.  749,  750,  764). 

A  lease  in  reversion  is  either  a  lease  of  a  reversion  on  the  what  is  a 

1  •     ^  J  T     -tl,     lease  in  rever- 

determination  of  a  prior  estate,  or  is  a  lease  mjuturo.     in  tne  gj^^ 

latter  case,  it  may  either  be  to  commence  at  a  future  day,  but 

subject  to  the  determination  of  a  prior  estate ;  or  it  may  be  of  a 

reversion  to  commence  on  a  future  day  simply,  without  reference 

to  any  prior  estate ;  but,  as  a  general  rule,  powers  to  lease  in 
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reversion  are  construed  to  mean  leases  to  commence  from  the 
determination  of  existing  leases,  and  not  leases  to  commence 
generally  at  any  future  period. 
Distinction  There  is  an  important  distinction  between  leases  of  a  rever- 

between  leases     . 

in  reversion  sion  and  lesLses  til  fufiiro.  A  chattel  lease  (i.e.,  for  years)  may 
Infuttiro^  be  granted  pending  a  prior  subsisting  one,  provided  it  be  within 
the  limits  of  the  power,  and  provided  it  give  no  beneficial 
interest  during  the  continuance  of  the  subsisting  lease ;  but  so 
long  as  there  is  a  sxihsisting  freehold  lease  in  esse,  a  second  free- 
hold lease  cannot  be  granted.  The  right  of  granting  a  second 
chattel  lease  was  settled  ia  Beady.  Nashe  (1  Leo.  147),  and  is 
recognized  as  law  in  Ooodtitle  v.  Funucan  (2  Doug.  572) ;  but  a 
second  freehold  lease  cannot  be  granted,  because  it  must  be  to 
take  effect  iiifuturo,  and  a  freehold  cannot  be  conveyed  unless 
it  is  to  take  effect  in  prceseiiti  {per  Lord  EUenborough,  10  East, 
184 ;  and  cf.  Jeiiner  v.  Morris,  7  Jur.  N.  S.  385 ;  9  W.  E. 
566). 

Lord  Holt  says  (1  Com.  39)  that  the  expression  to  lease  in 
reversion  has  a  different  signification  in  the  same  conveyance, 
when  applied  to  leases  for  lives  in  reversion,  from  that  which  it 
bears  when  applied  to  leases  for  years.  For  as  a  lease  for  lives 
cannot,  strictly  speaking,  be  made  to  commence  infuttiro,  it  will 
in  that  case  be  intended  of  a  concurrent  lease  or  a  lease  of  the 
reversion ;  that  is,  of  lands  then  in  lease,  to  commence  in  pos- 
session after  the  determination  of  the  then  existing  lease,  though 
it  commences  in  interest  presently,  and  is  concurrent  with  the 
existent  lease. 
Leases  in  Leases  in  reversion  under  powers  which  allow  only  leases  ia 

j'pygT'ginTl  not 

within  12  &  13  possession,  do  not  fall  within  the  provisions  of  12  &  13  Vict. 
and  13  Vict.  °-  ^^'  ^^'^  ^'^  Yict.  c.  17,  unless  the  donee  of  the  power  con- 
"•  ^'^-  tinned  in  the  ownership  until  he  could  lawfully  grant  such 

leases  (s.  4),  and  the  lessee  entered ;  for  the  statute  requires 
(s.  2)  that  the  lessee  should  have  entered  under  his  lease,  and 
this  he  could  not  do  while  his  term  was  reversionary.  But 
it  seems  that  a  lessee  who  has  given  up  an  old  lease,  and  con- 
tinues in  possession  under  a  new  one,  has  entered  {Moffett  v.- 
Lord  Oough,  1  L.  E.  L-.  331). 
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16.  "  Every  lease  shall  reserve  the  best  rent  that  can  reason-  Best  rent  to 
ably  he  obtained,  regard  being  had  to  any  fine  taken  and  to  any 
money  laid  out  or  to  be  laid  out  for  the  benefit  of  the  settled 
land,  and  generally  to  the  circumstances  of  the  case  "  (Settled 
Land  Act,  1882,  s.  7,  sub-s.  2 ;  Re  Chaicncr,  (1892)  2  Ch.  192). 

"  A  fine  received  on  the  grant  of  a  lease  under  any  power  Fine,  how  far 
conferred  by  the  Act  of  1882  is  to  be  deemed  capital  money 
arising  under  that  Act"  (Settled  Land  Act,  1884,  s.  4).     The 
provisions  as  to  the  application  of  capital  money  are  ss.  21  et  seq. 
of  the  Act  of  1882. 

A  tenant  for  life  granting  a  lease  under  the  Acts  may  there- 
fore require  the  payment  of  a  fine.  This  is  contrary  to  the  law 
as  existing  independently  of  the  Act,  for  the  acceptance  of  a  fine 
is  fatal  to  a  lease  under  an  ordinary  power  to  lease  at  the  best 
rent.  It  is  to  be  observed,  however,  that  the  fines  taken  by 
lessors  in  such  cases  are  retained  by  themselves  for  their  own 
benefit :  the  Acts  provide  for  the  capitalisation  of  the  whole  of 
the  fines  authorized  by  them.  This  appears  unfair  to  the  tenant 
for  life  and  therefore  impolitic,  because  it  will  prevent  the 
taking  of  fines — a  proceeding  which  appears  not  merely  un- 
objectionable but  highly  advantageous  to  landlords  by  securing 
their  rent.  The  fine  is  merely  the  purchase-money  of  the  land 
for  a  term  of  years  (Shepheard  v.  Betham,  6  Ch.  D.  597),  paid 
in  advance  instead  of  being  spread  over  a  number  of  years  as 
rent:  the  same  principle,  therefore,  which  is  applied  to  the 
purchase-money  of  leaseholds  under  the  34th  section  of  the 
Settled  Land  Act,  1882,  and  the  74th  section  of  the  Lands 
Clauses  Consolidation  Act,  1845,  would  appear  to  be  fairly 
applicable  to  fines. 

It  must  not  be  assumed,  however,  that  a  lessor  under  an 
ordinary  power  in  a  deed  or  will  can  justify  the  acceptance  of  a 
fine  by  investing  it  as  capital,  and  appropriating  the  income 
only  as  rent.  Even  if  the  words  usually  found  in  such  powers 
("  without  taking  anything  in  the  nature  of  a  fine  or  fore-gift") 
could  be  construed  as  meaning  "  taking  for  his  own  exclusive 
benefit,"  the  cases  hereafter  mentioned  show  that  such  a  lease 
would  be  bad  on  other  grounds. 
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Criterion  of 
best  rent. 


Not  necessa- 
rily the 
highest. 


Definition  of 
rent. 


Distress  by  re- 
mainderman. 


Must  be 
reserved 
specifically. 


Fines. 


17.  The  power  usually  provides  for  the  reservation  of  the  hest 
rent ;  but,  even  without  such  a  provision,  a  lease  at  an  under- 
value would  probably  be  void,  as  not  beiag  within  the  intent  of 
the  power. 

There  is  but  one  criterion  which  our  Courts  always  attend  to 
as  a  leading  criterion  in  discussing  the  question  whether  the 
best  rent  has  been  got  or  not ;  that  is,  whether  the  man  who 
makes  the  lease  has  got  as  much  for  others  as  he  has  for  himself. 
If  he  has  got  more  for  himself  than  for  others,  that  is  decisive 
evidence  against  him  {Montgomery  v.  Wemyss,  5  Dow.  293,  344). 

But  the  lessor  is  not  bound  to  accept  the  person  who  offers 
the  highest  rent  {Doe  d.  Lawton  v.  Radcliffe,  10  East,  278).  In 
that  case  the  Court  said  that,  where  the  transaction  was  fair  and 
no  fine  or  other  collateral  consideration  was  taken  by  the  tenant 
for  life  leasing  under  the  power,  or  injurious  partiality  shown 
by  him  in  favour  of  the  particular  lessee,  there  ought  to  be 
something  extravagantly  wrong  in  the  bargain  in  order  to  set  it 
aside  on  this  ground ;  for  in  the  choice  of  a  tenant  there  were 
many  things  to  be  regarded  besides  the  mere  amount  of  rent 
offered ;  (and  see  By  as  v.  Cruise,  2  J.  &  L.  460). 

Eent  is  defined  by  0.  B.  Gilbert  to  be  an  annual  return  made 
by  the  tenant,  either  in  labour,  money,  or  provisions,  in  retri- 
bution for  the  land  that  passes. 

In  Campbell  v.  Leach  (Ambl.  740),  and  Basset  v.  Basset  {ibid. 
843),  ore  was  held  analogous  to  money,  and  a  good  reservation 
of  rent ;  but  it  may,  perhaps,  be  doubted  whether  any  but  a 
money  rent  could  be  safely  reserved  under  the  ordinary  power 
at  the  present  day. 

Eent  reserved  on  a  lease  is  rent  properly  speaking,  and  the 
remainderman  can  distrain  for  it  (Co.  Litt.  214,  a.,  citing 
Sar court  v.  Bole,  1  And.  273). 

The  best  rent  must  be  ascertained  and  specifically  reserved : 
it  is  not  enough  to  foUow  the  words  of  the  power  and  reserve 
"the  best  rent"  {Orby  v.  Mohun,  2  Vem.  531,  542).  So,  too, 
i£  the  ancient  rent  be  required,  it  is  not  enough  to  reserve  "  the 
ancient  rent"  {ibid.). 

If  a  fine  is  taken,  it  is  clear  that  the  rent  cannot  be  the  best 
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rent ;  for  howeyer  much  it  may  be,  the  lessee  would  have  given 
more  if  he  had  not  had  to  pay  the  fine.  And  it  seems  that 
tating  a  fine  is  contrary  to  a  prohibition  against  diminishing 
the  rental  of  an  estate  {Montgomery  v.  Wemyss,  6  Dow.  293). 

18.  Under  a  power  to  grant  leases  in  possession,  neither  a  Power  to 

1  •  .  jjjiT  ..„  ..         grant  leases 

lease  in  reversion  expectant  on  the  determination  of  an  existmg  in  possession. 
lease,  nor  a  lease  to  commence  simply  in  future,  can  be  granted. 
If  it  be  made  to  commence  only  a  day  after  the  deed  creating 
it,  it  is  as  fatal  a  variance  from  the  power,  at  law,  as  if  made  to 
take  effect  at  the  expiration  of  one  hundred  years  from  the  time 
(Sug.  Pow.  752 ;  Doe  v.  Cahert,  2  East,  376).  The  rule  is  said 
by  Lord  St.  Leonards  to  be  the  same  in  equity  {ib.  760) ;  but 
this  must  be  subject,  it  is  submitted,  to  the  qualifications  sug- 
gested above  (p.  591,  592),  and  to  the  Acts  12  &  13  Yiot.  o.  26,  and 
13  Yict.  c.  17;  (and  see  Pollard  v.  Greenvil,  1  Eep.  in  Oh.  98). 

It  seems  that  a  lease  for  three  years,  and  so  from  three  years 
to  three  years,  makes  but  one  term  of  six  years  {per  Bridgeman, 
C.  J.,  1  Lev.  46). 

Although  all  leases,  where  there  is  a  particular  estate  out,  are 
leases  in  reversion,  it  has  been  held  that  where  there  was  a  power 
to  grant  leases  in  possession,  but  not  by  way  of  reversion  or 
future  interest,  a  lease  per  verba  de  prcesenti  is  not  contrary  to 
the  power,  although  the  estate  at  the  time  of  granting  the  lease 
was  held  by  tenants  at  will  or  from  year  to  year,  if  at  the  time 
they  received  directions  from  the  lessor  to  pay  their  rents  to  the 
lessee  {Goodtitle  v.  Funucan,  2  Dougl.  565).  The  decision  rested 
on  three  grounds :  (1)  that  the  tenants  agreed  to  the  lease  and 
surrendered  their  possession  before  the  execution  of  it,  in  order 
to  make  it  valid  (Lord  St.  Leonards  thinks  this  the  true  ground : 
Pow.  762).  (2)  That  if  the  jury  had  not  found  the  defendant 
to  be  in  possession,  still  the  lease  would  have  been  good  as  a 
concurrent  lease.  (3)  That  aU  the  subsisting  leases  were  leases 
at  will ;  there  was  no  outstandiag  lease  as  against  the  remain- 
derman: he  would  not  have  been  bound  to  give  the  tenants 
notice  to  quit,  but  might  have  entered  upon  them  immediately. 

In  considering  particular  phrases,  the  principle  laid  down  by  Principle 

„       „  /i    -r^     o    -n    in/->\     1       1 J   1.     governing  the 
Lord  Manners  in  Doiohng  v.  Foxall  (1  B.  &  B.  19b)  should  be  construction 
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of  doubtful 
phrases. 


Surrender 
may  be 
presumed. 


remembered— that  the  Court  in  a  doubtful  case  will  reject  that 
construction  by  which  a  right  would  be  divested  or  a  forfeiture 
incurred. 

Accordingly,  a  lease  to  take  effect  "from  henceforth,"  or 
"  from  the  time  of  delivery,"  is  a  lease  in  possession,  and  shall 
commence  from  the  delivery,  when  no  time  is  mentioned 
{Clayton's  case,  5  Eep.  1 ;  Co.  Litt.  46,  b.) ;  so,  too,  "  from  the 
day  of  the  date"  {Pugh  v.  Duke  of  Leeds,  2  Cowp.  714),  although, 
in  general,  terms  of  years  last  during  the  whole  anniversary  of 
the  day  from  which  they  are  granted  (9  Ad.  &  B.  894). 

As  a  deed  takes  effect  from  its  delivery,  not  from  its  date,  a 
lease,  which  by  its  date  purports  to  commence  in  futuro,  will  be 
supported  if  it  be  shown  to  have  been  delivered  at  such  a  time 
as  to  make  it  take  effect  in  possession.  In  Doe  d.  Cox  v.  Bay 
(10  East,  427),  the  lease  was  dated  17th  February,  1802, 
habendum  from  the  25th  March  then  next;  but  it  was  not 
executed  and  delivered  until  the  27th  April.  It  was  held 
good. 

19.  In  order  to  support  a  lease  as  in  possession  a  surrender  of 
an  existing  lease  has  been  presumed  [GoodtUle  v.  Funucan,  2 
Dougl.  665 ;  and  cf.  Lefroy  v.  Walsh,  1  Ir.  C.  L.  E..  311) ;  and 
equity  has  relieved  against  the  want  of  such  a  surrender 
[Campbell  v.  Leach,  Amb.  740).  If  the  new  lessee  is  himself 
the  tenant  under  the  existing  lease,  his  acceptance  of  the  new 
lease,  if  effectual,  operates  at  law  as  a  surrender  of  the  old  lease. 
But  the  acceptance  of  a  lease,  purporting  to  be  granted  in 
exercise  of  a  power,  but  void  for  non-compliance  with  the  terms 
of  such  power,  is  not  a  surrender  of  a  valid  subsisting  lease ; 
for,  if  the  surrender  is  intended  for  a  particular  purpose,  and 
that  purpose — the  only  motive  for  it — ^fails,  the  surrender  also 
fails  [Davison  v.  Stanley,  4  Burr.  2210 ;  Wilson  v.  Sewell,  ib. 
1974;  Zoueh  v.  Parsons,  3  ib.  1794;  Roe  v.  York,  6  East,  86). 
And  the  rule  is  the  same  where  the  surrender  is  made  by  the 
act  of  the  parties  and  not  merely  by  operation  of  law,  if  it 
appear  clearly  that  the  parties  intended  that  the  surrender 
should  be  made  in  consideration  of  the  new  lease,  and  should 
be  conditional  on  the  non-avoidance  of  such  new  lease  [Doe  d. 
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Egrcmont  v.  Courfcnay,  11  Q.  B.  702,  712,  overruling  to  some 
extent  Doe  d.  Egremont  v.  Foncood,  3  Q.  B.  627).  The  fore- 
going statement  applies  only  to  a  new  lease  of  the  premises 
commencing  at  once  :  a  new  lease  of  the  premises  for  a  further 
and  additional  term  after  the  subsisting  term  is  of  course  rever- 
sionary {Doe  V.  Carter,  5  T.  E.  567 ;  6  Br.  P.  C.  175 ;  and  see 
Doe  V.  Cah-crf,  2  East,  376;  Soe  v.  Prideaux,  10  East,  158). 

20.  If  the  new  lessee  has  granted  underleases  durina:  the  *  Cl-eo.  2, 
term  which  he  surrenders,  it  is  submitted, that  the  provisions  of    '     '  '   ' 
4  Geo.  II.  c.  28,  s.  6,  give  validity  to  the  new  lease,  notwith- 
standing the  continued  existence  of   outstanding  underleases. 
That  section  provides  as  follows : — 

"And  whereas  many  persons  hold   considerable  estates  by 
leases  for  lives  or  years,  and  lease  out  the  same  in  parcels  to 
several  undertenants  :  And  whereas  many  of  those  leases  cannot 
by  law  be  renewed  without  a  surrender  of  all  the  underleases 
derived  out  of  the  same,  so  that  it  is  in  the  power  of  any  such 
undertenants  to  prevent  or  delay  the  renewing  of  the  principal 
lease,  by  refusing  to  surrender  their  underleases,  notwithstanding 
they  have  covenanted  so  to  do,  to  the  great  prejudice  of  their 
immediate   landlords,  the   first  lessees.     Eor  preventing  such 
inconveniences,  and  for  making  the  renewal  of  leases  more  easy 
for  the  future,  be  it  enacted,  that  in  case  any  lease  shall  be  duly 
surrendered  in  order  to   be  renewed,  and  a  new  lease  made 
and  executed  by  the  chief  landlord  or  landlords,  the  same  new 
lease  shall,  without  a  surrender  of  all  or  any  the  underleases,  be 
as  good  and  valid  to  all  intents  and  purposes  as  if  all  the  under- 
leases derived  throughout  had  been  likewise  surrendered  at  or 
before  the  taking  of  such  new  lease,  and  all  and  every  person 
and  persons  in  whom  any  estate  for  life  or  lives,  or  for  years, 
shall  from  time  to  time  be  vested  by  virtue  of  such  new  lease, 
and  his,  her,  or  their  executors  and  administrators,  shall  be 
entitled  to  the  rents,  covenants  and  duties,  and  have  like  remedy 
for  recovery  thereof,  and  the  underlessees  shall  hold  and  enjoy 
the  messuages,  lands  and  tenements  in  the  respective  underleases 
comprised,  as  if  the  original  leases,  out  of  which  the  respective 
underleases  are  derived,  had  been  still  kept  on  foot  and  con- 
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Power  to 
grant  leases 
in  possession 
and  in  rever- 


tinued,  and  the  chief  landlord  and  landlords  shall  have  and  be 
entitled  to  such  and  the  same  remedy,  by  distress  or  entry  in 
and  upon  the  messuages,  lands,  tenements  and  hereditaments 
comprised  in  any  such  underlease,  for  the  rents  and  duties 
reserved  by  such  new  lease,  so  far  as  the  same  exceed  not  the 
rents  and  duties  reserved  in  the  lease  out  of  which  such  under- 
lease was  derived,  as  they  would  have  had  in  case  such  former 
lease  had  been  stiU  continued,  or  as  they  would  have  had  in 
case  the  respective  Underleases  had  been  renewed  under  such 
new  principal  lease,  any  law,  custom  or  usage  to  the  contrary 
hereof  notwithstanding." 

And  as  to  the  power  of  the  Court  to  protect  underlessees  on 
forfeiture  of  the  superior  leases,  see  Conveyancing  Act,  1892, 
ss.  4  and  5. 

If  the  power  is  to  lease  for  a  given  number  of  years,  without 
specifying  any  period  of  commencement,  the  term  ought  to 
begin  at  once  and  not  in  futuro  {Leaper  v.  Wroth,  6  Rep. 
33,  a. ;  Lady  Sussex  v.  Wroth,  Cro.  Eliz.  5 ;  Leslie  v.  Crommelin, 
2  I.  E.  Eq.  134) ;  although  it  will  of  course  be  otherwise  if 
an  intention  to  allow  leases  in  reversion  can  be  collected  from 
the  terms  of  the  instrument  creating  the  power  (Coventry  v. 
Coventry,  Sug.  Pow.  753). 

21 .  It  has  been  said  that  a  power  to  grant  leases  in  reversion 
as  well  as  in  possession  does  not  authorize  a  lease  in  possession 
and  another  in  reversion  of  the  same  land ;  but  that  the  power 
to  grant  leases  in  reversion  must  be  confined  to  such  parts  of 
the  land  as  were  not  then  in  possession  (1  Com.  39).  But  this 
seems  open  to  question ;  for,  if  under  such  a  power  a  lease  be 
granted  in  possession,  and  a  year,  or  even  a  week  after,  another 
lease  be  granted  to  commence  after  the  expiration  of  the  former, 
this  would  be  within  the  power ;  and  if  so,  there  appears  to  be 
no  reason  why  the  two  should  not  be  granted  together  (Shep. 
Touch.  270  n.). 

In  Doe  d.  Sutton  v.  Harvey  (1  B.  &  C.  426),  the  donee  of  a 
power  of  leasing,  either  in  possession  or  immediately  on  the 
determination  of  leases  then  subsisting,  granted  two  leases  of 
the  same  premises,  both  executed  on  the  same  day;  the  one 
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dated  4th  May,  1787,  habendum  for  thirty  years  from  1791  when 
an  existing  lease  expired;  the  other  dated  4th  June,  1787, 
hahendum  for  sixty-three  years  from  1821.  A  smaller  rent  was 
reserved  on  the  second  lease  in  consideration  of  a  covenant  to 
rebuild  hy  the  tenant.  This  lease  was  held  bad,  but  on  the 
ground  that  it  was  a  bungling  contrivance  to  throw  the  cost  of 
rebuilding  on  the  remainderman. 

22.  It  seems  the  better  opinion  that  concurrent  leases — that  Concurrent 
is,  leases  to  commence  in  jircesenti,  but  only  taking  effect  in 
possession  after  the  determination  of  a  subsisting  lease — are  not 
leases  in  possession. 

In  a  note  to  Sheppard's  Touchstone,  8th  ed.  270,  the  learned 
editor  says :  "Under  a  power  which  requires  that  leases  under  it 
should  be  granted  in  possession,  it  is  not  sufficient,  it  is  con- 
ceived, that  the  term  is  made  to  commence  in  prcesenti  or 
immediately;  but  in  order  to  constitute  a  lease  in  possession 
within  the  true  meaning  of  the  power,  the  lessee  should  have 
immediate  possession  of  the  property.  There  are,  however, 
authorities  which  countenance  the  opinion  that,  if  the  term  is 
made  to  commence  immediately,  the  lease  will  be  good,  not- 
withstanding there  may  be  a  prior  lease  in  existence."  In 
Goodtitle  v.  Funucan  (2  Dougl.  565,  ante,  p.  615, 2nd  point).  Lord 
Mansfield  said :  "For  this,  Read  v.  Nashe  (1  Leon.  148),  was  cited, 
where  under  a  proviso  to  grant  leases  only  for  twenty-one  years 
a  lease  had  been  granted  in  4  Ph.  &  M.  for  twenty-one  years, 
and  afterwards  (18  Ehz.),  a  year  before  the  expiration  of  that 
lease,  another  was  granted  of  the  same  premises  for  twenty-one 
years  to  begin  presently,  and  it  was  held  that  the  second  lease 
was  good.  The  reason  given  is  a  strong  one — viz.,  that  the 
inheritance  was  not  charged  in  the  whole  with  more  than 
twenty-one  years.  No  authority  was  cited  against  this  case, 
nor  any  answer  given  against  the  reasoning  in  it."  Lord  St. 
Leonards,  however,  points  out  that  the  case  was  not  decided  on 
this  point ;  for  after  the  first  lease  was  granted,  a  fine  was  levied, 
and  it  was  determined  that  it  was  a  forfeiture  by  the  tenant  for 
life,  and  therefore  the  second  lease  was  void.  And  see  his 
argument  against  concurrent  leases  (Pow.  768 — 777). 
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Moreover,  if  the  best  rent  were  reqiiired  to  be  reserved,  and 
the  rent  reserved  by  the  concurrent  lease  is  greater  than  that 
reserved  by  the  prior  lease,  this  is  on  the  face  of  it  evidence  that 
the  rent  is  not  the  best;  for  if  the  concurrent  lessee  pays  money 
out  of  pocket  before  he  comes  into  possession  (as  he  must  do  if 
he  pays  more  than  he  receives  from  the  lessee  in  possession), 
such  payment  is  in  the  nature  of  a  fine ;  if  he  had  not  had  to 
pay  it,  he  vrould  clearly  have  given  a  higher  rent. 

In  Davidson,  v.  279,  a  form  is  given  of  a  concurrent  lease 
granted  under  a  power  which  authorized  the  reservation  of  an 
increased  rent  to  commence  in  futuro.  It  is  there  said  (281  n.), 
that  it  admits  of  considerable  doubt  whether  a  reservation  of 
rent  of  this  nature  would  not  invalidate  a  lease  granted  in 
pursuance  of  the  ordinary  power  requiring  the  best  rent  to  be 
reserved,  as  upon  the  very  face  of  the  lease  it  would  appear  that 
the  best  rent  was  not  reserved  from  the  commencement  of  the 
term ;  and  that  where,  in  the  absence  of  special  authority,  the 
concurrent  lease  reserves  an  increased  rent  co-extensive  with  the 
term  granted,  the  proper  course  to  adopt  appears  to  be,  to 
reserve  the  maximum  rent  in  the  first  instance,  and  to  add 
a  proviso  that,  during  the  continuance  of  the  original  lease, 
the  excess  only   should   be  receivable   under   the  concurrent 


Surrender  of  23.  Apart  from  the  Settled  Land  Acts  it  is  difficult  to  say 
exis  mg  ease.  ^^^  ^^  -j^^^^  ^^^^  .^  obtained  if  the  lease  is  granted  in  con- 
sideration of  the  surrender  of  an  existing  beneficial  lease,  for 
the  rent  must  be  diminished  to  the  extent  of  the  value  of  the 
surrendered  lease.  But  if  the  lease  were  at  a  rack  rent,  the 
same  objections  would  not  arise  (Sug.  Pow.  787 ;  and  see  Re 
Rawlins,  1  Eq.  286). 

The  7th  section  of  the  Settled  Estates  Act,  1877,  authorizes 
the  surrender  of  leases  either  for  the  purpose  of  obtaining  a 
renewal  of  the  same  or  not,  and  extends  the  power  given  by  the 
Acts  to  all  or  any  part  of  the  surrendered  premises.  It  is  con- 
ceived that  this  section,  although  general  in  terms,  applies  only 
to  surrenders  for  the  purposes  of  the  Act.  But  if  this  is  not  so, 
the  power  can  hardly  extend  to  more  than  the  authorization  of 
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a  complete  legal  surrender,  and  cannot  alter  the  meaning  of  a 
power  to  lease  at  the  best  rent. 

Under  the  Settled  Land  Act,  1882,  the  tenant  for  life  has  S.  L.  Act, 
wider  powers.     The  13th  section  of  that  Act  provides  that :—  '"'     ' 

"  (1)  A  tenant  for  life  may  accept,  with  or  without  considera- 
tion, a  sui-render  of  any  lease  of  settled  land,  whether  made  under 
this  Act  or  not,  in  respect  of  the  whole  land  leased,  or  any  part 
thereof,  with  or  without  an  exception  of  all  or  any  of  the  miaes 
and  minerals  therein,  or  in  respect  of  mines  and  minerals  or  any 
of  them. 

"  (2)  On  a  sm-render  of  a  lease  in  respect  of  part  only  of  the 
land  or  mines  and  minerals  leased,  the  rent  may  be  apportioned. 

"  (3)  On  a  surrender  the  tenant  for  life  may  make  of  the 
land  or  mines  and  minerals  surrendered,  or  of  any  part  thereof, 
a  new  or  other  lease,  or  new  or  other  leases  in  lots. 

"  (4)  A  new  or  other  lease  may  comprise  additional  land  or 
mines  and  minerals,  and  may  reserve  an  apportioned  or  other 
rent. 

"  (5)  On  a  surrender,  and  the  making  of  a  new  or  other  lease, 
whether  for  the  same  or  for  any  extended  or  other  term,  and 
whether  or  not  subject  to  the  same  or  to  any  other  covenants, 
provisions,  or  conditions,  the  value  of  the  lessee's  interest  in  the 
lease  surrendered  may  be  taken  into  account  in  the  determina- 
tion of  the  amount  of  the  rent  to  be  reserved,  and  of  any  fine  to 
be  taken,  and  of  the  nature  of  the  covenants,  provisions,  and 
conditions  to  be  inserted  in  the  new  or  other  lease. 

"  (6)  Every  new  or  other  lease  shall  be  in  conformity  with 
this  Act." 

And  by  s.  31,  sub-s.  1  (iv.),  it  is  provided  that  "  a  tenant  for  S.  L.  Act, 
life  may  accept  a  surrender  of  a  contract  for  a  lease,  in  like  ' 
manner  and  on  the  like  terms  in  and  on  which  he  might  accept 
a  surrender  of  a  lease ;  and  thereupon  may  make  a  new  or  other 
contract,  or  new  or  other  contracts,  for  or  relative  to  a  lease  or 
leases,  in  like  manner  and  on  the  like  terms  in  and  on  which  he 
might  make  a  new  or  other  lease,  or  new  or  other  leases,  where 
a  lease  had  been  granted." 

It  has  been  suggested  that  the  consideration  authorized  by 
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s.  13  may  be  payable  by  or  to  the  tenant  (Hood  and  Ohallis, 
p.  283) :  but  it  seems  rather  a  perversion  of  language  to  say 
that  a  tenant  for  life  who  pays  a  lessee  to  go  out  "  accepts  with 
consideration  a  surrender  "  of  his  lease.     And  the  Act  contains 
no  provision  for  raising  the  consideration  money,  if  payable  by 
the  lessor.     The  Act  also  omits  to  provide  for  the  destination  of 
the  consideration  paid  by  the  lessee ;  and  it  appears  the  better 
opinion  on  the  construction  of  the  Act  that  it  must  be  treated 
as  capital  money,  although,  in  justice,  the  tenant  for  Kfe  ought 
to  be  entitled  to  apportioned  payments  under  s.  34  {ante,  p.  613). 
Covenant  to         24.  Apart  from  the  Settled  Land  Act,  1882,  which  expressly 
in  improve-     provides  that  the  best  rent  is  to  be  reserved,  "  regard  being  had 
ments.  ^  ^^-^  money  laid  out  or  to  be  laid  out  for  the  benefit  of  the 

settled  land"  (s.  7,  sub-s.  2,  and  see  ss.  8  and  9),  it  seems  that 
improvements  by  the  tenant,  or  a  covenant  to  lay  out  money 
on  improvements,  will  not  authorize  a  lease  at  less  than  the  best 
rent  (Roe  d.  Berkeley  v.  Archbishop  of  York,  6  East,  86).  And 
if  any  consideration  is  given  by  the  tenant  over  and  above  the 
rent,  the  inference  is  strong,  but  not  necessarily  irresistible,  that 
without  the  further  consideration  he  would  have  given  more 
rent.  For  the  purposes  of  stamp  duty,  it  has  been  held  that  a 
covenant  to  complete  houses  is  "  a  further  or  other  valuable  con- 
sideration "  besides  the  rent  within  17  &  18  Yict.  c.  83,  s.  16  [Be 
Bolton,  L.  E.  5  Ex.  82 ;  but  see  now  Stamp  Act,  1891,  s.  77). 
But  this  is  not  conclusive,  because  it  may  well  happen  that  the 
buildings  on  a  farm  are  so  insufficient  or  defective  that  no  tenant 
would  take  the  property  at  any  rent  unless  he  is  authorized  to 
build  or  rebuild  as  the  case  may  require.  In  Shannon  v.  Brad- 
street  (1  S.  &  L.  52)  Lord  Eedesdale  thought  that  such  improve- 
ments, or  covenant  to  layout  money  as  above  mentioned,  would  not 
be  sufficient  to  avoid  the  lease,  if  the  rent  were  the  best  that  could 
be  got,  that  is  to  say,  that  the  covenant  to  lay  out  money  on 
improvements  did  not  necessarily  show  that  the  rent  was  less 
than  could  have  been  obtained.  As  to  this,  Lord  St.  Leonards 
says  (Pow.  780)  that  although  the  rent  reserved  be  the  full  value 
of  the  land,  yet  if  satisfactory  evidence  could  be  produced  to  a 
jury  that  a  tenant  was  willing  to  give  an  additional  rent  in  lieu 
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of  the  money  agreed  to  be  laid  out  in  improvements,  the  lease 
could  not  be  supported.  It  would  not  be  the  best  rent  that 
cotdd  have  been  obtained.  In  these  cases,  it  is  not  necessary 
that  there  should  be  fraud  and  collusion  between  the  lessee  and 
the  tenant  for  life.  The  simple  question  is,  Is  the  rent  the  best 
rent  ?  If  it  be  not,  the  lease  must  fall  to  the  ground,  however 
fair  the  transaction ;  (and  see  Boe  d.  Griffiths  v.  Lloyd,  3  Esp.  78) . 

In  Boe  d.  Bromley  v.  Bettison  (12  East,  304),  a  lease  was 
upheld,  although  the  lessor  undertook  the  repairs  of  the 
mansion-house,  and  covenanted  that  if  he  did  not  repair  within 
three  months  after  notice,  the  tenant  might  do  so  and  deduct 
the  expenses  from  the  rent ;  and  although  the  lessor  covenanted, 
in  consideration  of  a  large  sum  to  be  laid  out  by  the  lessee  in 
repairs,  to  renew  on  the  same  terms.  As  to  the  first  objection : 
if  the  tenant  is  to  keep  the  premises  in  repair,  the  rent  is  so 
much  less ;  if  the  landlord  be  to  repair,  the  rent  is  so  much 
greater.  It  was  a  question  for  the  jury  whether,  taking  into 
consideration  the  repairs  to  be  made  by  the  landlord,  the  rent 
was  a  fair  one. 

In  Pi-ice  v.  Asshefoii  (1  T.  &  C.  Ex.  82),  Lord  Lyndhurst  said 
that  another  question  of  some  nicety  arose,  namely,  whether, 
although  money  was  to  be  laid  out  by  the  lessee,  and  the  rent 
to  be  estimated  by  the  valuers  without  reference  to  the  money  so 
to  be  laid  out,  that  was  within  the  terms  of  the  power  ?  Prima 
facie,  a  rent  so  reserved  is  not  an  improved  rent ;  but  in  that 
case  it  was  stipulated  that  the  improvements  should  be  made  by 
the  tenant,  in  consideration  of  the  new  lease.  He  also  said 
during  the  argument,  "  If  it  be  worth  the  tenant's  while  to 
pay  rent  and  also  to  make  improvements,  it  shows  that  the 
rent  taken  by  the  landlord  is  not  the  most  improved  rent;"  (and 
see  Boe  d.  Rogers  v.  Rogers,  5  B.  &  Ad.  755). 

25.  A  power  which  required  the  reservation  of  a  fixed  rent  Kent  and 

T I  •         n  I        0      t  ^       c  heriot  and 

and  a  henot,  and  of  a  condition  for  re-entry  tor  breach  oi  cove-  condition  for 
nants,  was  held  not  well  exercised  by  a  lease  which  reserved  a  ^^'^^  ^' 
much  larger  rent  but  no  heriot,  and  contained  no  condition  for 
re-entry  {Boe  d.  Lord  Egmont  v.  Sellings,  6  Jur.  821,  and  Boe  d. 
Lord  JEgremont  v.  Grazehrook,  4  Q.  B.  406). 
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Usual  rent.  Although,  perhaps,  "  usual "  may  in  most  cases  be  equivalent 

to  "most  "  (4  M.  &  S.  378),  it  will  be  otherwise  if  it  be  used  in 
contra-distinction  to  "  best "  or  "  most." 

In  Doe  d.  Newnham  v.  Creed  (4  M.  &  S.  371),  a  testator  gave 
A.  a  power  of  leasing  lands  in  Sussex  for  twenty-one  years  at 
the  most  rent,  and  lands  in  Middlesex  for  sixty-one  years  at  the 
usual  or  other  the  most  rent.     At  the  testator's  death,  the  pro- 
perty in  Middlesex  was  let  at  a  small  rent,  a  fine  having  been 
taken.     It  was  held  that  A.  might  demise  it  at  a  slightly  higher 
rent,  taking  a  fine.     In  this  case  there  were  two  descriptions 
of  property — that  which  lay  in  Sussex,  for  which  the  testator 
provided  that  the  most  rent  should  be  reserved,  as  upon  an 
agricultural  lease  ;  and  that  which  lay  in  Middlesex,  for  which 
the  usual  or  other  the  most  rent  was  to  be  reserved.     This  was 
intended  to  secure  the  remainderman  as  much  as  before,  but 
also  to  allow  the  lessor  to  take  a  fine ;  for  this  had  been  done 
before.     Importance  was  also  attached  to  the  variation  of  phrase 
in  the  same  instrument  as  to  the  reservation  of  rent. 
Ancient  rent.        Powers  used  formerly  to  require  the  reservation  of  the  ancient 
rent :  this  is  now  seldom,  if  ever,  done.     Where  such  a  term  is 
introduced,  the  better  opinion  is  that,  as  a  general  rule,  the  rent 
reserved  at  the  time  of  the  creation  of  the  power,  where  a  lease 
was  then  in  being,  or  the  last  before  it,  where  no  lease  was  then 
in  being,  is  the  rent  to  which  the  power  must  be  taken  to  refer 
(Sug.  Pow.  790 ;  and  Boe  d.  Douglas  v.  Lock,  2  A.  &  E.  705 ; 
Roe  d.  Brune  v.  Rawlings,  7  East,  279 ;  Boe  d.  Lo-rd  Egremant 
V.  Gmzehrook,  4  Q,.  B.  406).     In  Boe  d.  Biddulph  v.  Hole  (15 
Q,.  B.  848)  it  is  laid  down  that,  although  the  latest  lease  pre- 
ceding the  creation  of  the  power  is  entitled  to  greater  weight 
than  any  single  earlier  lease,  and  ought  to  govern  the  decision 
when  there  is  a  balance  of   evidence,  yet  when  the   ancient 
custom  appears  to  have  been  uniform,  and  a  single  lease  varying 
therefrom  was  granted  just  before  the  creation  of  the  power,  the 
exceptional  lease  ought  not  to  govern  merely  because  it  is  the 
latest. 
Rent  should         But  whatever  rent  is  reserved  should  be  reserved  during  the 
®       °'^™'      continuance  of  the  whole  term  at  an  uniform  rate.     In  Boe  d. 
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Suftmi  V.  Eaneij  (1  B.  &  0.  426),  the  donee  of  a  power  of 
leasing  which  required  the  reservation  of  the  best  rent,  demised 
for  two  terms  at  one  and  the  same  time,  the  first  for  thirty  years 
from  1791,  the  other  for  sixty-three  years  from  1821 :  the  rent 
reserved  on  the  first  lease  was  270/.  per  annum,  that  on  the 
second  was  120/.,  but  it  contained  a  covenant  to  rebuild.  The 
lease  was  held  bad,  partly  on  the  ground  before  mentioned,  that 
a  lease  in  possession  and  a  lease  in  reversion  of  the  same 
premises  could  not  be  granted  at  the  same  time,  but  chiefly 
because  the  best  rent  was  not  reserved  throughout  the  term 
granted  by  the  second  lease;  (and  see  Mountjoij's  Case,  5  Rep.  4, 
s.  6). 

Rent  now  accrues  from  day  to  day,  and  is  apportionable  in 
respect  of  time  accordingly  (33  &  34  Yiet.  c.  35).  Before  that 
statute  it  was  to  the  advantage  of  the  remainderman  that  the 
rent  should  be  reserved  at  long  intervals,  as  he  thereby  had  the 
chance  of  obtaining  the  rent  which  accrued  during  a  period 
when  the  tenant  for  life  had  been  in  possession.  It  was,  how-  Yearly  rent, 
ever,  determined  that  a  yearly  rent  might  be  reserved  and  made 
payable  yearly,  half-yearly,  or  quarterly.  It  means  a  rent 
payable  within  each  year,  not  merely  payable  at  the  end  of 
each  year :  in  every  year,  as  long  as  the  lease  endures,  a  yearly 
rent  is  to  be  reserved  and  made  payable.  This  was  decided  in 
Rutland  v.  Wythe  (10  C.  &  F.  419),  where  the  Lords  concurred 
in  the  opinions  of  the  majority  of  the  judges  and  upheld  a  lease 
for  twenty-one  years,  from  11th  October,  1833,  at  the  yearly 
rent  of  903/.,  payable  by  half-yearly  payments  on  the  6th  April 
and  11th  October  in  each  year,  except  the  last  half-year's  rent, 
which  was  thereby  reserved  and  agreed  to  be  paid  on  the  1st 
August  next  before  the  determination  of  the  said  term.  The 
provision  was  clearly  a  reasonable  one,  and  was  within  the  terms 
of  the  power;  (and  see  Doe  d.  Lord  Shrewsbiiri/  y.  Wilson,  5  B.  & 
Aid.  363 ;  Frt/er  v.  Coombs,  11  A.  &  E.  403).  Baron  Rolfe  in 
Riitkmdv.  Wythe  (10  CI.  &  F.  432)  said  that  a  lease  in  which  each 
year's  rent  is  reserved  on  the  first  day  of  the  year  would  be 
within  the  power,  if  a  jury  could  find,  what  they  had  found  in 
that  case,  but  perhaps  could  not  in  the  case  suggested,  that  the 

F.  ^  ^ 
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Half-yearly 
rent. 


Payment  in 
advance. 


Incident  to 
the  reversion. 


rent  so  reserved  was  the  best  rent  that  could  be  reasonably 
obtained  (Sug.  Prop.  H.  of  L.  602) ;  and  in  Booths.  A' Beckett 
(9  L.  T.  N.S.  68  (P.  0.))  where,  under  a  power  which  required 
the  reservation  of  the  best  yearly  rent  without  fine,  a  lease  was 
granted  for  twenty-one  years  at  a  yearly  rent,  but  five  years' 
rent  was  to  be  paid  in  advance,  the  lease  was  held  bad. 

As  a  yearly  rent  must  be  reserved  and  made  payable  in  every 
year  of  the  term,  so  a  half-yearly  rent  must  be  reserved  and 
made  payable  in  every  half-year  of  the  term :  and  moreover,  it 
seems  that  such  a  rent  must  be  reserved  at  equal  half-yearly 
intervals,  or,  at  all  events,  on  days  which  by  the  custom  of  the 
country  are  treated  as  half-yearly  days  of  payment  {Boe  v.  Morse, 
2  0.  &  M.  247).  In  that  case  the  term  commenced  on  the  4th 
of  January,  and  the  rent  was  payable  on  the  1st  of  May  and 
the  29th  of  September  in  each  year :  this  was  held  bad,  on  the 
ground  that  the  inequality  of  the  intervals  between  the  payments 
might  have  been  injurious  to  the  remaindermen. 

And  not  only  may  the  last  half-year's  rent  be  made  payable 
in  advance,  as  in  Ruilmid  v.  Wythe,  but  a  stipulation  that  the 
first  half-year's  rent,  which  is  reserved  on  fixed  days  throughout 
the  term,  should  be  paid  on  the  first  of  such  days,  is  good, 
although  a  full  half-year  will  not  have  then  elapsed. 

In  Isherwood  v.  Oldknow  (3  M.  &  S.  382),  a  yearly  rent  was 
required  to  be  reserved ;  the  lease  was  granted  on  the  15th  of 
October,  and  by  stipulation  of  the  parties,  payment  of  a  half- 
year's  rent  became  due  on  the  11th  November  following:  this 
was  upheld ;  (and  see  Boe  d.  Hopldnson  v.  Ferrand,  20  L.  J.  C.  P. 
202 ;  Boe  v.  Wihon,  5  B.  &  Aid.  363). 

26.  The  power  usually  provides  that  the  rent  shall  be  incident 
to  the  immediate  reversion ;  but  it  is  not  necessary  in  order  to 
fulfil  this  requirement,  that  the  reservation  should  be  expressly 
to  the  tenant  for  life  and  after  his  death  to  the  person  or  persons 
entitled  to  the  reversion  and  inheritance  of  the  premises  under 
the  instrument  creating  the  power.  For  the  lease  has  not  its 
essence  from  the  estate  of  the  lessor,  but  from  the  instrument 
out  of  which  the  lessor's  estate  is  derived,  and  in  construction  of 
law  it  precedes  the  estate  for  life  and  all  the  remainders ;  for 
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after  the  lease  made,  it  is  as  much  as  if  the  use  had  been 
originally  limited  to  the  lessee  for  a  term,  and  then  the  other 
limitations  in  construction  of  law  follow  it  ( Whitloclt's  case,  8 
Rep.  71,  b.).  The  reservation,  therefore,  is  the  creature  of  the 
power,  and  transferred  with  the  subsequent  limitations;  it  is 
virtually  made  by  the  person  out  of  whose  estate  the  power  was 
first  created,  and  vii-tuaUy  the  assignment  comes  from  him ;  it 
is  not  strictly  an  assignment  from  the  person  who  signs  the 
lease,  but  from  the  person  out  of  whose  estate  the  lease  was  to 
have  its  essence  and  operation  (3  M.  &  S.  396). 

Thus,  when  the  lessor  reserves  rent  to  himself  and  his  heirs,  Eeservatioa 
it   is   good;    for   that,    by  construction   of   law,   precedes   the  Ms^heh-s^'^ 
limitations   of  the  uses,  and  then  it  being  well  reserved,  it  is 
weU  transferred  to  everyone  to  whom  any  use  is  limited  ( W/iit- 
locA's  case,  8  Rep.  71,  b.). 

So  if  the  reservation  be  to  the  lessor  and  to  every  person  to  To  lessor  and 
whom  the  inheritance  or  reversion  of  the  premises  shall  apper-  to  whomX 
tain  during  the  term,  that  is  likewise  good,  for  the  law  will  reversion  may 

J.       .,     ,      -,    ,  D         ;  come. 

distribute  it  to  everyone  to  whom  any  limitation  of  the  use  shall 

be  made  (ibid.). 

But  the  most  clear  and  sure  way  is  to  reserve  rent  yearly 

during  the  term,  and  leave  the  law  to  make  the  distribution 

without  an  express  reservation  to  any  person  (ibid.) . 

In  Greenmcaij  v.  Hart  (14  0.  B.  340),  lands  were  limited  to 

such  uses  as  A.  should  appoint,  and  in  default  to  the  use  of  B. 

in  trust  for  A.  A.  granted  a  lease  by  means  of  his  power, 
reserving  rent  to  himself,  his  heirs  and  assigns ;  the  rent  and 
power  of  re-entry  were  held  well  reserved  to  the  person  entitled 
to  the  legal  remainder  expectant  on  the  lease.  It  is  there 
said : — "  If  a  person  seised  in  fee  settles  his  estate  on  himself 
for  life  with  remainders  to  other  persons,  reserving  a  leasing 
power,  which  he  afterwards  exercises,  reserving  rent  to  himself, 
his  heirs  and  assigns,  those  in  remainder  shall  have  the  rent. 
So  also  where  a  person  seised  in  fee,  settles  his  estate  on  A.  for 
Hfe  with  remainders  over,  and  gives  him  a  leasing  power,  which 
he  exercises,  reserving  rent  during  the  term  to  himself,  his  heirs 
and  assigns,  the  remainderman  shall  take  it,  although  neither 

ss2 
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heir  nor  assign  of  A. ;  according  to  some  authorities,  hecanse  the 
reservation  of  rent  during  the  term  would  give  it  to  him,  and 
that  which  follows  shall  not  prejudice;  according  to  others, 
hecause  assigns  shall  be  construed  assigns  of  the  party  creating 
the  power,  out  of  whose  estate  the  power  is  supposed  to 
emanate." 

In  Rogers  v.  Humphreys  (4  A.  &  E.  299),  lands  were  limited 
to  the  use  of  two  mortgagees  for  1,000  years,  with  remainder  to 

A.  for  life ;  with  remainder  to  a  trustee  for  2,000  years,  with 
remainder  to  such  uses  as  B.  should  appoint,  and  in  default  to 

B.  for  life,  with  remainders  over  :  a  power  was  given  to  A.  to 
lease  for  ten  years  from  the  date  of  the  deed,  or  for  seven  years 
from  her  death.  A.  demised  to  a  lessee  for  seven  years  from 
the  date  of  her  death,  reserving  rent  to  B.  or  the  person  for  the 
time  being  entitled  to  the  freehold  or  the  inheritance  of  the 
premises  immediately  expectant  on  the  death  of  A.  This  lease, 
being  made  under  a  power  created  by  the  deed  of  settlement, 
was  to  be  deemed  contemporaneous  with  the  term  of  1,000  years 
created  by  the  same  deed,  and  was  binding  on  the  mortgagees ; 
and  those  mortgagees,  although  not  entitled  to  the  freehold  or 
inheritance,  were  held  to  be  the  reversioners  entitled  to  the  rent 
reserved  by  the  lease,  and  to  distrain  for  it ;  (and  see  Tankerville 
V.  Wingfield,  7  Price,  343,  n.,  3  Bligh,  331,  n.,  2  Brod.  &  B. 
498,  n.). 

On  the  other  hand,  in  Telloicly  v.  Gower  (11  Ex.  274)  the 
limitations  were  to  the  use  of  trustees  for  500  years,  and  subject 
thereto  to  the  use  of  the  settlor  for  life  with  remainders  over, 
and  there  was  a  power  reserved  to  the  settlor  to  lease  by  deed, 
either  referring  or  not  referring  to  the  power,  for  twenty-one 
years  in  possession  and  not  in  reversion,  reserving  the  best  rent 
to  be  incident  to  the  immediate  reversion.  The  settlor,  without 
referriag  to  his  power,  but  in  accordance  with  it,  leased  for 
twelve  years,  reserving  rent  to  himself,  his  heirs  and  assigns. 
The  lease  was  held  bad,  one  ground  being  that  the  rent  ought 
to  have  been  made  incident  to  the  immediate  reversion,  but  the 
lease  reserved  it  to  the  lessor,  his  heirs  and  assigns,  and  the 
lessor  had  no  legal  estate  in  possession,  and  therefore  no  legal 
reversion,  but  simply  a  legal  estate  in  remainder  after  the  term. 
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If  the  power  had  been  recited  in  the  lease,  that  would  have 
shown  that  it  was  meant  to  be  according  to  the  power ;  (but  see 
Clere's  case,  6  Eep.  17  ;  and  Robertson  v.  Walker,  23  W.  E.  224). 

Lord  St.  Leonards  disapproves  of  Tdlowlij  v.  Gowcr;  see,  too, 
Davidson  (ui.  497  etseq.),  where  it  is  said  that  in  every  case  of  a 
lease  under  a  legal  power  to  appoint  the  use,  the  question  whether 
the  lease  is  a  good  exercise  of  the  power  is  in  necessary  con- 
nection with  that,  whether  the  rent  is  incident  to  the  immediate 
reversion ;  whenever  the  lease  is  an  exorcise  of  the  power,  the 
rent  follows  the  reversion,  and  on  the  other  hand,  if  the  rent  is 
not  well  annexed  to  the  reversion,  the  reason  must  be  that  the 
lease  is  abortive  and  the  remainderman  not  bound;  (and  see 
Jewel's  case,  5  Eep.  3,  and  Conveyancing  Act,  1881,  ss.  10,  11 
and  12). 

27.  The  right  to  re-enter  for  non-payment  of  rent  or  non-  Eight  to  re- 
performance  of  covenants,  and  the  right  to  sue  on  covenants  ^°*^'' '^'^'^  *° 


sue  on  cove- 


entered  iato  by  the  lessee,  follow  the  same  rule  and  pass  to  the  "'^''*^- 
persons  entitled  to  the  reversion  on  the  same  principles  {Sotkij 
V.  Scotf,  3  Bligh,  331,  n. ;  Is/iencoodv.  OHknoic,  3  M.  &  S.  382; 
G-reenaway  v.  Hart,  14  0.  B.  340 ;  Basset  v.  Basset,  Amb.  843  ; 
Maundre// y.  Maundrell,  10  Yes.  at  p.  256). 

It  has  been  said  that  a  proviso  for  re-entry  on  non-payment 
of  rent  is,  but  on  breach  of  any  other  covenant  is  not,  an  usual 
or  customary  clause  [Hodgkinson  v.  Croice,  10  Ch.  622).  The 
decision  in  that  case  was  confined  to  a  mining  lease,  but  James, 
L.  J.,  said,  "  A  clause  for  re-entry  for  non-payment  of  rent  is 
always  inserted  without  opposition  by  anybody.  It  has  never 
been  disputed  by  any  tenant,  because  both  at  law  and  in  equity 
the  lessee  can  be  relieved  from  the  forfeiture  by  payment  of  his 
rent  after  the  period  of  forfeiture  has  arrived,  just  as  a  mort- 
gagor can  redeem  his  estate,  though  the  time  fixed  for 
redemption  by  the  mortgage  deed  has  passed;  so  that  the 
proviso  only  operates  as  a  penalty.  A  clause  of  re-entry  for 
breach  of  covenants  generally,  where,  as  there  are  no  means  of 
ascertaining  the  compensation,  a  court  of  equity  cannot  relieve, 
stands  on  quite  a  different  footing."  This  decision  was  before 
the  Conveyancing  Act,  1881  ;  but  it  has  been  held  that  that 
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section  does  not  affect  the  principle  there  stated;  (see  Be  Anderton 
and  3Iilncr,  A5  Ch-.T).  4!7&). 

Accordingly,  the  Settled  Land  Act,  1882,  provides  (s. .  7, 
sub-s.  3)  only  that  "  every  lease  shall  contain  a  covenant  by  the 
lessee  for  payment  of  the  rent,  and  a  condition  of  re-entry  on 
the  rent  not  being  paid  within  a  time  therein  specified  not 
exceeding  thirty  days."  The  Settled  Estates  Act,  1877  (s.  4), 
requires  that  every  lease  granted  thereunder  shall  contain  a 
condition  for  re-entry  on  non-payment  of  the  rent  for  a  period 
of  twenty-eight  days  after  it  becomes  due,  or  for  some  less 
period  to  be  specified  ia  that  behalf. 
Relief  against  The  power  of  lessors  to  re-enter  and  forfeit  their  lessees' 
under  Conv.     interests  is  now  qualified  by  the  provisions  of  the  Conveyancing 

Act,  1881.  ^^^^  jggj^  g    j4^  ^-^^^  gj^^jj^g  g^g  f^-^Q^  ._ 

"  (1.)  A  right  of  re-entry  or  forfeiture  under  any  proviso  or 
stipulation  in  a  lease,  for  a  breach  of  any  covenant  or  condition 
in  the  lease,  shall  not  be  enforceable,  by  action  or  otherwise, 
unless  and  until  the  lessor  serves  on  the  lessee  a  notice  specify- 
ing the  particular  breach  complained  of,  and,  if  the  breach  is 
capable  of  remedy,  requiring  the  lessee  to  remedy  the  breach, 
and  in  any  case  requiring  the  lessee  to  make  compensation  in 
money  for  the  breach,  and  the  lessee  fails,  within  a  reasonable 
time  thereafter,  to  remedy  the  breach,  if  it  is  capable  of  remedy, 
and  to  make  reasonable  compensation  in  money,  to  the  satisfac- 
tion of  the  lessor,  for  the  breach. 

"  (2.)  Where  a  lessor  is  proceeding  by  action  or  otherwise  to 
enforce  such  a  right  of  re-entry  or  forfeiture,  the  lessee  may,  in 
the  lessor's  action,  if  any,  or  in  any  action  brought  by  himself, 
apply  to  the  Court  for  relief;  and  the  Court  may  grant  or 
refuse  relief  as  the  Court,  having  regard  to  the  proceedings  and 
the  conduct  of  the  parties  under  the  foregoing  provisions  of  this 
section,  and  to  aU  the  other  circumstances,  thinks  fit ;  and  in 
case  of  rehef  may  grant  it  on  such  terms,  if  any,  as  to  costs, 
expenses,  damages,  compensation,  penalty  or  otherwise,  in- 
cluding the  granting  of  an  injunction  to  restrain  any  like 
breach  in  the  future,  as  the  Court,  in  the  circumstances  of  each 
case,  thinks  fit. 
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"  (3.)  For  the  purposes  of  this  section  a  lease  includes  an 
original  or  derivative  underlease,  also  a  grant  at  a  fee-farm  rent, 
or  securing  a  rent  by  condition;  and  a  lessee  includes  an 
original  or  derivative  underlessee,  and  the  heirs,  executors, 
administrators,  and  assigns  of  a  lessee,  also  a  grantee  under 
such  a  grant  as  aforesaid,  his  heirs  and  assigns ;  and  a  lessor 
includes  an  original  or  derivative  underlessor,  and  the  heirs, 
executors,  administrators,  and  assigns  of  a  lessor,  also  a  grantor 
as  aforesaid,  and  his  heirs  and  assigns. 

"  (4.)  This  section  apphes  although  the  proviso  or  stipulation 
under  which  the  right  of  re-entry  or  forfeiture  accrues  is  inserted 
in  the  lease  in  pursuance  of  the  directions  of  any  Act  of  Parlia- 
ment. 

"  (5.)  For  the  purposes  of  this  section  a  lease,  hmited  to 
continue  as  long  only  as  the  lessee  abstains  from  committing  a 
breach  of  covenant,  shall  be  and  take  effect  as  a  lease  to  continue 
for  any  longer  term  for  which  it  could  subsist,  but  determiaable 
by  a  proviso  for  re-entry  on  such  a  breach. 

"  (6.)  This  section  does  not  extend : — 

"  (i.)  To  a  covenant  and  condition  against  the  assigning, 
underletting,  parting  with  the  possession,  or  disposing 
of  the  land  leased ;  or  to  a  condition  for  forfeiture  on 
the  bankruptcy  of  the  lessee,  or  on  the  taking  in 
execution  of  the  lessee's  interest ;  or 

"  (ii.)  In  case  of  a  mining  lease  to  a  covenant  or  condition  for 
allowing  the  lessor  to  have  access  to  or  inspect  books, 
accounts,  records,  weighing  machines  or  other  things,  or 
to  enter  or  inspect  the  mine  or  the  workings  thereof." 

But  the  lessee  cannot  apply  after  the  landlord  has  re-entered 
{Bogers  v.  Rice,  (1892)  2  Ch.  170). 

And  now  by  the  Conveyancing  Act,  1892,  s.  6,  "lease  and 
underlease  in  s.  14  are  extended  to  an  agreement  for  a  lease  or 
underlease  where  the  lessee  or  underlessee  has  become  entitled 
to  have  his  lease  granted  :  and  underlessee  includes  any  person 
deriving  title  from  an  underlessee." 

Before  the  Act  of  1892  an  agreement  for  a  lease  was  held  Agreement 

.  .  n    11  ■  i-        /a       ■  not  a  lease 

not  to  be  a  lease  withm  the  meaning  of  this  section  {bicain  v.  within  seo- 
Ayres,  21  Q.  B.  D.  289),  at  any  rate,  unless  the  lessee  would  *^°''- 
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he  entitled  to  specific  performance  (ibid. ;  and  see  Coatsworth  v. 
Johnson,  65  L.  J.  Q.  B.  220 ;  Foster  v.  Reeves,  1892,  2  Q.  B. 
255).  The  compensation  for  breacla  of  covenant  which  a  lessee 
is  liable  to  pay  under  the  1st  sub-s.,  does  not  include  the  lessor's 
costs  of  employing  a  solicitor  and  surveyor  in  respect  of  the 
preparation  of  the  notice  required  by  that  section  {Skinners'  Co. 
V.  Knight,  (1891)  2  Q.  B.  542;  but  see,  now,  Conv.  Act,  1892, 
s.  2)  ;  and  the  notice  need  not  require  compensation  in  money 
{Lock  V.  Pearce,  (1892)  2  Oh.  328). 
Condition  on  _^g  to  the  condition  for  re-entry  on  non-payment  of  rent, 
of  rent.  Lord  St.  Leonards  (Pow.  822)  says  that  where  the  power  is 

silent  as  to  time  and  conditions,  a  reasonable  time  and  circum- 
stances may  be  introduced  into  the  clause  of  re-entry;  and 
although  the  express  mention  in  the  power  of  a  time  prevents 
further  time  from  being  allowed,  it  does  not  prevent  the  intro- 
duction of  a  reasonable  qualification  into  a  clause  of  re-entry. 
Where  power  rphus,  in  Smith  V.  Lord  Jersey  (3  Bli.  290),  the  power  was 

18  Silent • 

silent  as  to  time  and  conditions,  and  it  was  held  that  a  lease 
for  lives  was  well  granted  containing  a  power  of  re-entry  if  the 
rent  should  be  behind  for  fifteen  days  and  no  sufficient  distress 
could  be  had  on  the  premises.  In  Loe  d.  Lord  Shrewsbury  v. 
Wilson  (5  B.  &  Aid.  363),  the  power  required  that  leases  made 
under  it  should  contain  a  condition  of  re-entry  on  non-payment 
of  rent :  the  lease  reserved  rent  payable  on  fixed  days,  and 
provided  that  if  the  rent  should  not  be  paid  on  those  days,  the 
lessor  might  enter  and  distrain,  and  the  distress  take  away  and 
keep  until  the  rent  should  be  satisfied ;  and  also,  that  if  the 
rent  should  be  unpaid  for  twenty-eight  days  after  it  became 
Distress  after  (j^g^  being  lawfully  demanded,  the  lessor  might  re-enter.  The 
third  of  five  objections  taken  to  the  lease  was  that  the  landlord 
could  only  distrain  by  the  terms  of  the  lease  after  demand,  and 
was  bound  to  detain  the  distress  until  satisfied.  The  objection 
was  overruled  on  the  ground  that  the  landlord  had  a  power  to 
distrain  and  to  sell  the  distress  independently  of  the  clause : 
and  that  the  true  construction  of  the  clause  was,  that  it  was 
introduced  in  furtherance,  and  not  in  lieu,  of  the  common  law 
and  statutory  power. 

Ke-entry  .       . 

postponed  for       The  fourth  objection  was  twofold :   viz.,  that  the  right  of 
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re-entiy  was  postponed  for  twenty-eight  days  :  and  only  arose  28  days  and 
after  the  rent  had  been  lawfully  demanded.  The  period  of 
twenty-eight  days  was  considered  reasonable,  especially  as  the 
same  term  was  contained  in  a  prior  lease  of  the  same  premises ; 
(and  see  Doc  v.  Rutland,  2  M.  &  "W.  661,  where  the  period  was 
forty-two  days).  And  it  was  held  that  the  provision  as  to 
demanding  the  rent  did  not  deprive  the  landlord  of  the  benefit 
of  -i  Geo.  II.,  c.  28,  which  relieves  the  landlord  from  the  necessity 
of  making  the  demand :  but  Abbott,  C.  J.,  thought  that  it 
might  be  otherwise  if  the  lessor  expressly  covenanted  not  to 
re-enter  without  demand. 

In  Tanlicn-iUc  v.  Wingfield  (7  Price,  343;  3  Bing.  331,  n.).  Where  power 
the  power  required  the  insertion  of  a  clause  of  re-entry,  if  p^riod?^  ^ 
the  rent  should  be  behind  for  twenty-one  days.  The  condi- 
tion in  the  lease  was,  if  the  rent  should  be  behind  and  unpaid 
for  twenty-one  days,  and  no  sufficient  distress  could  be  had  (3 
Bing.  334,  per  Best,  J.).  Lord  Mansfield  held  this  provision  as 
to  the  distress  to  be  good  :  saying,  "  The  clause  of  re-entry  [in 
the  power]  is  short,  with  words  of  course,  and  does  not  preclude 
the  operation  of  law.  A  re-entry  is  to  enforce  the  payment  of 
rent :  it  is  an  immediate  forfeiture  of  the  estate  by  common  law. 
By  statute  it  cannot  be  without  a  want  of  distress."  As  to 
this,  see  4  Geo.  II.,  c.  28,  which  provides  for  the  re-entry  of 
landlords  in  certain  events,  one  being  that  it  be  shown  that  no 
sufficient  distress  was  to  be  found  on  the  demised  premises  coun- 
tervailing the  arrears  then  due ;  (but  see  Coxe  v.  Z)«y,  13  East, 
118,  which,  however,  Lord  St.  Leonards,  Pow.  822,  considers 
overruled  by  Smith  v.  Lord  Jersey,  3  Bl.  290) . 

A  lease  containing  a  condition  of  re-entry  on  the  rent  being 
twenty  days  in  arrear,  when  the  power  mentions  twenty-one, 
is  not  bad ;  for  it  is  more  beneficial  to  the  remainderman  {Doe  d. 
Douglas  v.  Loch,  2  A.  &  E.  705). 

Nor  will  a  clause  restricting  re-entry  to  the  case  of  there  being  Overt  distress. 
no  distress  be  bad,  although  the  power  may  specify  "  no  overt 
distress."     The  word  overt  has  no  legal  meaning  as  attached  to 
a  distress  (ihxd.  742) . 

It  has  been  held,  however,  that  where   a  power  required  a  ^^^'^^^^^^  ^""^ 
condition  of  re-entry  for  non-payment  of  rent  and  non-perform-  covenants. 
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ance  of  covenants,  a  lease  with  a  covenant  to  repair,  and  a 
proviso  for  re-entry,  if  the  tenant  should  suffer  the  premises 
to  he  out  of  repair  and  should  not  repair  within  six  months 
after  notice,  is  bad  {Boe  d.  Lord  Egremont  v.  Burrough,  6  Q.  B. 
229). 

Keservations.  28.  If  a  power  require  leases  to  contain  the  usual  reservations, 
&c.,  the  distinction  between  exceptions  and  reservations  must  be 
remembered.  "  Note  a  diversity  between  an  exception,  which 
is  ever  of  part  of  the  thing  granted  and  of  a  thing  in  esse,  for 
which,  exceptis,  salvo,  prwter,  and  the  like,  be  apt  words  :  and  a 
reservation,  which  is  always  of  a  thing  not  in  esse,  but  newly 
created  or  reserved  out  of  the  land  or  tenement  demised  "  (Oo. 
Litt.  47,  a). 

A  privilege  of  hawking,  hunting,  fishing,  or  fowling,  is  not 
either  a  reservation  or  an  exception  in  point  of  law  {Boe  d. 
Boughs  V.  Lock,  2  A.  &  E.  705,  743). 

Words  of  this  sort  are  to  be  read  in  their  proper  legal  sense, 
unless  the  creator  of  the  power  has  imposed  a  different  meaning 
upon  them,  which  is  apparent  on  the  face  of  the  instrument, 
in  which  case  his  sense  must  be  adopted:  if  the  words  are 
unexplained  and  there  is  sufficient  to  satisfy  them  in  their  legal 
sense,  they  must  be  confined  to  that  meaning  (Sug.  Pow.  818). 

Counterpart.  If  the  execution  of  a  counterpart  be  required,  the  lessee 
should  obtain  a  memorandum  of  its  execution  and  delivery  to  be 
endorsed  on  the  lease  and  signed  by  the  lessor :  the  counterpart 
need  not  be  contemporaneous  with  the  lease  {Fryer  v.  Coombs, 
11  A.  &  E.  403),  but  must  be  executed  within  a  period  which 
may  fairly  be  considered  as  comprehended  in  the  transaction 
(Sug.  Pow.  827). 

The  Settled  Land  Act,  1882,  s.  7,  sub-s.  4,  provides  that — 
"  a  counterpart  of  every  lease  shall  be  executed  by  the  lessee, 
and  delivered  to  the  tenant  for  life ;  of  which  execution  and 
delivery  the  execution  of  the  lease  by  the  tenant  for  life  shall  be 
sufficient  evidence." 

Waste.  29.  Powers  sometimes  require  that  the  lessee  should  not  be 

made  dispunishable  for  waste.  Mr.  Davidson  (iii.  505,  n.)  says, 
that  under  a  power  in  a  deed  or  will  to  grant  leases  for  twenty- 
one  years  at  the  best  rent  (saying  nothing  about  waste),  it  could 
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not  probably  be  doubted  that  a  lease  without  impeachment  of 
waste  would  be  unauthorized  and  void,  and  consequently  the 
insertion  of  an  express  clause  for  the  mere  purpose  of  pro- 
hibiting such  leases  would  be  superfluous ;  and  he  considers  it 
the  more  eligible  and  prudent  course  to  omit  such  a  clause  in 
leasing  powers  (p.  509)  :  the  only  object  in  inserting  such  a 
clause  seems  to  be  to  render  any  attempt  to  grant  a  lease 
without  such  restriction  void  on  its  face  (Chance,  Pow.  2360)  : 
but  the  existence  of  such  a  clause  has  been  said  to  afford  a  strong 
argument  for  holding  that  a  power  to  lease  lands  did  not  autho- 
rize a  lease  of  unopened  mines  {Clegg  v.  Roidand,  2  Eq.  160). 

No  act  can  amount  to  waste  unless  it  be  injurious  to  the 
inheritance,  either,  first,  by  diminishing  the  value  of  the  estate  ; 
or,  secondly,  by  increasing  the  burdens  upon  it ;  or,  thirdly,  by 
impairing  the  evidence  of  title  {Boe  d.  Grubb  v.  Lord  Burlington, 
5  B.  &  Ad.  507).  "  I  can  find  no  authority  for  saying  that  it 
is  ever  waste  to  cultivate  land  or  to  cut  and  dispose  of  timber 
according  to  a  prevailing  local  usage,  unless  such  usage  is 
excluded  by  the  terms  of  the  instrument  creatiag  the  limited 
estates  which  alone  give  rise  to  the  question"  (per  Lindley, 
L.  J.,  in  Bashu'ood  Y.  Magniac,  (1891)  3  Ch.  at  p.  357). 

The  third  head  is  now  of  less  importance  (see  per  Lord  Black- 
burn in  Doherty  v.  Allman,  3  Ap.  Ca.  709,  735) ;  and  the  erection 
of  buildings  by  the  lessee  without  the  lessor's  consent  is  not  waste 
unless  such  buildings  are  an  injury  to  the  inheritance  {Jones  v. 
Clwppell,  20  Eq.  539).  But  the  erection  of  cottages  for  tenants 
evicted  in  consequence  of  the  adoption  of  the  plan  of  campaign 
is  said  to  be  waste  {Brooke  v.  Mernagh,  23  L.  E.  Ir.  86  ;  Brooke 
v.  Kavanagh,  ib.  97 ;  LansdowneY.  Kehoe,  29  L.  E.  Ir.  230).  As 
to  waste  generally,  see  Bowles'  Case  (Tudor,  L.  C.  Conv.  87), 
Dunn  Y.  Bryan  (7  I.  E.  Eq.  143). 

Mr.  Chance  (Pow.  2360)  says,  that^  in  ordinary  cases  the  Must  the 
clause  as  to  waste  can  scarcely  mean,  it  seems,  that  the  tenant 
must  undertake  the  repairs.  There  is,  however,  some  conflict 
of  authority  as  to  this,  and  as  to  whether  a  lessee  for  years  is 
liable  for  permissive  waste  (Co.  Litt.  53  a;  Davies  v.  Bavies,  38 
Ch.  D.  at  p.  504 ;  and  contra,  Re  Cartwright,  41  Ch.  D.  532, 
and  oases  there  cited). 
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In  Doe  d.  Bromley  v.  Bettison  (12  East,  305),  the  instrument 
creating  the  power  forbade  the  insertion  of  any  clause  giving 
authority  to  the  lessee  to  commit  waste,  or  exempting  him  from 
punishment  for  committing  waste.  By  the  lease  granted  under 
the  power,  the  lessor  undertook  to  repair  the  mansion-house 
(except  windows)  and  covenanted  that,  if  the  roof  required 
repair  and  he  did  not  repair,  the  tenant  might  do  so  and  deduct 
the  charge  out  of  the  rent.  It  was  contended  that  this 
amounted  in  fact  to  an  exemption  of  the  lessee  from  liability  for 
permissive  waste :  but  the  Court  held  the  lease  good.  The 
question  was  really  as  to  the  quantum  or  sufficiency  of  the  rent 
reserved.  If  the  tenant  were  to  keep  the  premises  in  repair,  the 
rent  would  be  so  much  less :  if  the  landlord,  so  much  greater. 

In  Nugent  v.  Cuthhert  (Sug.  Prop.  H.  of  L.  475),  the  settle- 
ment creating  the  power  required  that  the  lessees  should  not  be 
made  dispunishable  for  waste  by  any  express  words.  The 
Lords  held  a  lease  good,  which  contained  a  covenant  by  the 
lessee  to  repair,  casualties  by  fire  and  war  excepted.  On  the 
other  hand,  in  Yellowly  v.  Goicer  (11  Ex.  274),  the  power 
directed  that  the  lessee  should  not  be  made  dispunishable  for 
waste  or  exempted  from  punishment  for  committing  waste  ;  the 
lessees  covenanted  to  keep  part  of  the  demised  premises  in  repair 
on  being  found  materials,  and  the  lessor  covenanted  to  keep  the 
rest  of  the  premises  in  repair.  The  Court  held  the  lease  bad ; 
for  the  lessor's  covenant  to  repair  amounted  to  an  implied  per- 
mission to  the  lessee  not  to  repair.  The  case  was  distinguished 
from  Doe  d.  Bromley  v.  Bettison,  on  the  ground  that  in  that  case 
the  power  prohibited  any  clause  giving  power  to  commit  waste 
or  exempting  from  punishment  for  committing  waste,  but  did 
not  forbid  permissive  waste :  in  the  case  before  the  Court,  the 
term  "dispunishable  for  waste"  included  both  permissive  and 
commissive  waste,  and  was  not  restrained  by  the  subsequent 
part  of  the  sentence.  Mr.  Davidson  (iii.  508)  considers  that 
"  this  decision  proceeded  on  a  narrow  view  of  the  clause  as  to 
waste,  and  though  not  exactly  at  variance  with  the  existing 
authorities,  was  by  no  means  required  by  them."  It  seems, 
however,  that  it  is  contrary  to  the  first  principle  laid  down  in 
Boe  d.  Grubb  v.  Lord  Burlington  {supra)  that  there  can  be  no 
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waste,  unless  the  value  of  the  estate  is  diminished :  and  to  the 
reasoning  on  which  the  judgment  in  Doc  d.  Bromley  v.  Bettison 
proceeded,  viz.,  that  it  was  in  reality  a  question  of  the  quantum 
of  the  rent.  It  has,  however,  been  followed  in  the  recent  case  of 
Da  vies  Y.  Bavies  (38  Ch.  D.  499),  where  a  lease  granted  by  a 
tenant  for  life  under  the  powers  of  the  Settled  Estate  Acts, 
"  fair  wear  and  tear  and  damage  by  tempest  excepted,"  was  held 
bad  by  Kekewich,  J. 

But  no  act  which  is  within  the  terms  of  the  power  can  be  No  waste  if 
punishable  as  waste.  In  Morris  v.  Rliydydefed  Colliery  Company  -Hrithin  the 
(3  H.  &  N.  473,  885),  a  settlement  contained  a  power  for  tenant  pj^"**'"'' 
for  life  to  lease  the  premises  for  lives  to  any  persons  willing  to 
build  thereon  :  also  a  power  to  lease  for  sixty-three  years  the 
coal  miues  under  the  lands,  "with  all  such  powers,  authorities, 
accommodations,  liberties  and  privileges  as  shall  be  necessary,  or 
are  usually  contained  in  leases  of  collieries  or  mines,  &c.,  so  as 
the  lessees  be  not  made  dispunishable  for  waste  by  any  express 
words."  In  execution  of  the  power,  a  lease  was  granted  which 
empowered  the  lessee  to  build  such  erections,  cottages,  &c.,  as 
should  be  necessary  or  proper  for  the  due  prosecution  of  the 
works :  it  also  empowered  the  lessee  to  dig  and  use  stone,  &c., 
which  should  be  required  for  the  collieries  or  any  buildings 
thereby  authorized.  The  jury  found  that  a  power  to  build 
cottages  was  necessary  and  usual.  The  Court  held — (i.)  that  the 
lease  was  not  in  excess  of  the  power ;  (ii.)  that  the  lease  was  not 
void  on  the  ground  that  the  power  to  build  and  to  dig  and  use 
stone,  &c.,  was  in  violation  of  the  provision  that  the  lessees  should 
not  be  made  dispunishable  for  waste. 

So,  if  a  power  authorize  leases  of  unopened  as  well  as  of  open 
mines,  the  clause  that  the  lessees  shall  not  be  made  dispunish- 
able for  waste  will  in  a  mining  lease  be  rejected  as  repugnant  and 
void  {Clegg  v.  Rowland,  2  Eq.  160  ;  Baly  v.  Beeketf,  24  B.  114). 

The  clause  would  also,  it  seems,  be  void  if  the  power  authorized 

building  leases ;  and  the  lessee  might  pull  down  old  houses  in 

order  to  erect  new  ones  {Jones  d.  Coirpcr  v.  Verney,  Willes,  169). 

In  Boe  d  Lord  Eqremont  v.  Stephens  (6  Q.  B.  208),  where  the  Acts  which  do 
j.ii  j^L,i,  VI.  J-.  i,  ,       ,  ,  ,    1  ii       •      1    J.     HO*  amount  to 

power  provided  that  the  lessee  should   not  be   authorized   to  ^ste. 
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commit  waste,  and  the  lease  contained  a  stipulation  that  the 
lessee  should  build  a  new  dwelling-house,  and  might  pull  down 
an  outhouse  and  use  the  materials  for  so  doing,  the  lease  was 
upheld ;  (and  see  Doe  d.  IIo2}kinson  v.  Ferrand,  20  L.  J.  0.  P.  202; 
S.  L.  Act,  1882,  s.  29). 
Usual  cove-  30.  The  power  often  requires  that  the  usual,  or  the  usual  and 
reasonable,  covenants  should  be  contained  in  the  lease.  Even  if 
the  power  made  no  such  requirement,  it  seems  that  a  lease  con- 
taining no  covenants  by  the  lessee  could  not  be  upheld ;  for,  as 
a  mere  agreement  for  a  lease  means  a  lease  containing  the  usual 
covenants  {Church  v.  Brown,  15  Ves.  265),  so  a  power  to  grant 
leases  without  more  might  well  be  said  to  mean  leases  containing 
the  usual  covenants ;  and  it  would  moreover  probably  be  a  fraud 
on  the  power  (Sug.  Pow.  827). 

If  the  power  authorize  ordinary  leases  at  rack-rentals,  it 
seems  that  the  "usual  covenants"  will  be  those  which  are 
usual  as  between  lessor  and  lessee ;  but  if  the  power  authorizes 
beneficial  leases,  the  words  "  usual"  or  "  usual  and  reasonable" 
will  be  construed  with  reference  to  their  bearing  on  the  relative 
rights  of  the  tenant  for  life  and  remainderman,  and  the  lease  in 
existence  at  the  time  of  the  creation  of  the  power  will  be  taken 
as  the  guide  (Davidson,  iii.  502,  n.  (o) ). 

The  following  have  been  held  to  be  usual  covenants  by  the 
lessee  in  an  ordinary  lease :  to  pay  rent  {Taylor  v.  Horde,  1 
Burr.  125) ;  to  pay  taxes,  except  such  as  are  expressly  payable 
by  lessor ;  to  keep  premises  in  repair  {Boe  d.  Bymolce  v.  Withers, 
2  B.  &  Ad.  903) ;  to  allow  the  lessor  to  enter  and  view  state  of 
repairs  (1  Ha.  181);  and  by  the  lessor,  for  quiet  enjoyment 
{Sail  v.  City  of  London  Brewery,  31  L.  J.  Q,.  B.  257  ;  and  see 
Davidson,  v.,  Pt.  I.  51  et  seq.,  where  the  cases  are  collected). 
Under  a  power  to  lease  for  twenty-one  years  with  the  usual  cove- 
nants, a  covenant  by  the  lessor  that  "  in  case  of  fire,  the  lessor 
shall  rebuild  or  the  lessee  may  quit,"  is  not  usual  {Boe  v.  Sandham, 
1  T.  E.  705),  nor  would  equity  aid  the  lessee  by  reforming  the 
lease  {Medwin  v.  Sandham,  3  Sw.  685 ;  but  see  now  12  &  13 
Vict.  c.  26).  A  covenant  not  to  assign  without  license  is  not 
usual  {Henderson  v.  Hay,  3  B.  C.  0.  632 ;  Hampshire  v.  Wickens, 
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7  Ch.  D.  555  ;  Re  Daris  8f  Cavey,  40  Ch.  D.  601  ;  Re  Lander  8f 
Bagleij,  (1892)  3  Ch.  41).  It  is  now  provided  by  the  Con- 
yeyancing  Act,  1892,  s.  3,  that  no  fine  shall  be  exacted  for 
any  license  to  assign. 

Where  the  power  authorizes  leases  at  the  ancient  rents,  &c., 
so  that  every  lease  shall  contain  the  usual  and  reasonable  cove- 
nants, the  lease  in  existence  at  the  time  of  the  creation  of  the 
power  is  usually  to  be  taken  as  the  guide  (Doe  d.  Douglas  v. 
Loci;,  2  A.  &  E.  705;  Doe  v.   Williams,  11  Q.  B.  688). 

A  lease,  if  it  be  not  within  12  &  13  Vict.  c.  26,  and  13  Yict. 
0.  17,  will  be  invalidated,  therefore,  not  merely  by  the  omission 
of  a  proper,  but  also  by  the  insertion  of  an  improper,  covenant, 
and  equity  will  give  no  aid ;  but  a  mere  personal  covenant  by 
the  tenant  for  life  binding  himself  only  may  not  avoid  the  lease 
{Doe  d.  Bromley  v.  Bettison,  12  East,  305). 

31.  The   Settled   Land  Act,  1882,   provides    (s.  8)    as  fol-  Building 
lows : — 

"  (1.)  Every  building  lease  shall  be  made  partly  in  considera- 
tion of  the  lessee  or  some  person  by  whose  direction  the  lease  is 
granted,  or  some  other  person,  having  erected,  or  agreeing  to 
erect,  buildings,  new  or  additional,  or  having  improved  or 
repaired,  or  agreeing'  to  improve  or  repair,  buildings,  or  having 
executed,  or  agreeing  to  execute,  on  the  land  leased,  an  improve- 
ment authorized  by  this  Act,  for  or  in  connexion  with  building 
purposes. 

"  (2.)  A  peppercorn  rent  or  a  nominal  or  other  rent  less  than 
the  rent  ultimately  payable,  may  be  made  payable  for  the  first 
five  years  or  any  less  part  of  the  term. 

"  (3.)  "Where  the  land  is  contracted  to  be  leased  in  lots,  the 
entire  amount  of  rent  to  be  ultimately  payable  may  be  appor- 
tioned among  the  lots  in  any  manner ;  save  that — 

"  (i.)  The  annual  rent  reserved  by  any  lease  shall  not  be  less 
than  ten  shillings ;  and 

"  (ii.)  The  total  amount  of  the  rents  reserved  on  all  leases  for 
the  time  being  granted  shall  not  be  less  than  the  total 
amount  of  the  rents  which,  in  order  that  the  leases 
may  be  in   conformity  vrith   this  Act,  ought  to  be 
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reserved  in  respect  of  the  whole  land  for  the  time 
heing  leased ;  and 
"  (iii.)  The  rent  reserved  by  any  lease  shall  not  exceed  one 
fifth  part  of  the  full  annual  value  of  the  land  com- 
prised in  that  lease  with  the  buildings  thereon  when 
completed." 
And  under  s.  2,  sub-s.  10  (iii.),  "building  purposes  include 
the  erecting  and  improving  of,  and  the  adding  to,  and  the 
repairing  of  buildings ;  and  a  building  lease  is  a  lease  for  any 
building  purposes  or  purposes  connected  therewith."     The  8th 
section  does  not  apply  to  a  case  of  past  voluntary  expenditure 
by  a  lessee  on  buildings  comprised  in  the  lease  {Re  Chawner, 
(1892)  2  Ch.  192). 

Apart  from  the  Act,  a  power  to  grant  buQding  leases  is  not 
well  executed  by  a  lease  which  contains  no  covenant  to  build, 
although  it  contains  covenants  to  amend  and  repair  (Salleit  to 
Martin,  24  Ch.  D.  624). 

The  Settled  Land  Act,  1882,  also  contains  power  in  certain 
cases  for  the  tenant  for  life  to  grant  building  leases  for  longer 
terms  and  on  other  conditions  than  those  above  mentioned ;  and 
also  to  convey  the  land  in  perpetuity  subject  to  a  rent-charge 
(sect.  10). 

And  by  sect.  9  of  the  Settled  Land  Act,  1890,  it  is  enacted  as 
follows : — 

"  Where,  on  a  grant  for  building  purposes  by  a  tenant  for 
life,  the  land  is  expressed  to  be  conveyed  in  fee  simple  with  or 
subject  to  a  reservation  thereout  of  a  perpetual  rent  or  rent- 
charge,  the  reservation  shall  operate  to  create  a  rent-charge  in 
fee  simple  issuing  out  of  the  land  conveyed,  and  having  inci- 
dental thereto  all  po*^ers  and  remedies  for  recovery  thereof 
conferred  by  section  forty-four  of  the  Conveyancing  and  Law 
of  Property  Act,  1881,  and  the  rent-charge  so  created  shall  go 
and  remain  to  the  uses  on  the  trusts  and  subject  to  the  powers 
and  provisions  which,  immediately  before  the  conveyance,  were 
subsisting  with  respect  to  the  land  out  of  which  it  was  reserved." 
In  Jones  d.  Coivper  v.  Verney  (Willes,  169),  a  power  was 
given  by  Act  of  Parliament  to  grant  building  leases,  such  leases 
to  oontaiu  the  usual  and  reasonable  covenants ;  it  was  held  not 
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well  executed  by  a  lease  which  contained  a  covenant  to  keep  in 
repair  the  premises  demised,  or  such  other  house  as  should  be 
built  during  the  term :  the  Act  was  held  to  intend  building 
leases,  not  leases  only  for  the  encouragement  of  rebuilding ;  and 
the  Court  said  that  a  reasonable  covenant  in  a  building  lease 
must  certainly  be  a  covenant  to  build ;  and  it  made  no  difeerence 
that  the  lessee  had  actually  built  two  houses. 

In  Eic/r/iiis  v.  JRosse  (3  BKgh,  112),  where  the  power  was  to 
lease  six  acres  at  the  best  rent,  with  covenants  to  build,  specific 
performance  of  a  covenant  to  renew  a  lease  granted  under  the 
power,  but  which  contained  no  covenant  to  build,  was  refused 
{scmhle)  on  the  ground  that  the  lease  was  not  warranted  by  the 
power. 

32.  A  repairing  lease,  in  common  parlance,  means  a  lease  by  Eepairmg 
which  the  lessee  is  bound  to  lay  out  money  in  repairing  the  ^^^^' 
premises. 

Where   a  lessee  covenants  well   and  sufficiently  to  repair, 
uphold,   support,   maintain,    amend,   and  keep,  not   only  the 
demised  premises,  but  all  buildings  thereon   erected,  and  to 
deliver  them  up  well  and  sufficiently  repaired,  upheld,  supported, 
amended,  and  kept  together,  this  is  enough  to  make  a  lease  a 
good  repairing  lease  {Easton  v.  Praff,  2  H.  &  C.  676),  for  a 
covenant  to  /leep  in  repair  binds  the  tenant  to  put  in  repair  [Payne 
V.  Hainc,  16  M.  &  "W.  541 ;  Proud/oot  v.  Hart,  25  Q,.  B.  D.  42). 
And  in  Tniscott  v.  Diamond  Bockhoring  Co.  (20  Ch.  D.  251), 
where  the  power  was  to  demise  all  or  any  of  the  messuages  to 
any  person  "  who  shall  improve  or  repair  the  same  or  covenant 
or  agree  to  improve  or  repair  the  same  or  shall  expend  such 
sizms  of  money  in  improvements  thereof  respectively  as  shall  be 
thought  adequate  for  the  interests  therein  respectively,"  it  was 
held  by  the  Court  of  Appeal  that  an  agreement  by  the  tenant 
"  to  do  necessary  repairs  "  was  a  sufficient  compliance  with  the 
terms  of  the  power.     The  case  of  Doe  d.  Dymolie  v.  Withers  (2 
B.  &  Ad.  896),  where  it  was  held  that  a  power  to  lease  "for  the 
purpose  of  new  building  or  effectually  rebuilding  and  repair- 
ing," was  not  well  executed  by  a  lease  containing  a  covenant  to 
repair  only,  must  be  considered  as  overruled;  (see,  too,  Sug. 
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breach  of 
covenants. 


Pow.  830).  It  has  been  held  that  a  covenant  "to  rebuild"  does 
not  involve  any  obligation  to  erect  the  new  buildings  in  the 
same  manner  and  in  the  same  style  and  shape  and  with  the 
same  elevation  as  the  old  buildings  {Low  v.  Lines,  4  D.  J.  &  S. 
286). 

33.  Damages,  as  a  general  rule,  are  the  personal  estate  of  the 
person  who  recovers  them ;  but  there  appears  to  be  a  distinction 
between  ordinary  covenants,  such  as  to  repair  and  the  like,  and 
special  covenants  to  rebuild,  &c.  In  a  case  where  lands  (then 
in  lease)  were  devised  to  trustees  for  A.  for  life,  with  remainder 
to  B.  in  fee,  it  was  held  that  damages,  recovered  by  the  trustees 
during  the  life  of  the  tenant  for  life  in  respect  of  breaches  of 
covenants  contained  in  the  lease,  belonged  to  such  tenant  for 
life  absolutely  (Nohle  v.  Cass,  2  Sim.  343).  And  there  is 
nothing  to  be  said  against  this,  if  the  damages  recovered  be 
commensurate  with  the  estate  of  the  person  injured,  as  is  the 
case  in  an  action  by  a  tenant  for  life  [Evelyn  v.  Raddish,  Holt, 
N.  P.  543) .  But  the  measure  of  damages  in  an  action  for  breach 
of  covenant  to  repair  is  the  extent  to  which  the  marketable  value 
of  the  reversion  is  injured  (Mayne  on  Damages,  250 ;  and  see 
Joyner  v.  Weeks,  (1891)  2  Q,.  B.  31) ;  and  it  may  well  be  that 
there  is  nothing  to  show  that  the  plaintiff  in  such  an  action  is 
a  tenant  for  life,  or  the  action  may  be  by  trustees  who  would 
recover  in  respect  of  the  fee,  as  was  the  case  in  JYoble  v.  Cass. 
The  whole  of  the  damages,  however,  was  in  that  eaae  given  to 
the  estate  of  the  deceased  tenant  for  life ;  and  the  rule  is  the  same 
with  incumbents  recovering  dilapidations  prior  to  the  Act,  34  &  35 
Vict.  c.  43  (see  sect.  37,  and  per  Jessel,  M.  R.,  in  Wright  v. 
Dalies,  1  0.  P.  D.  638,  at  p.  650).  On  the  other  hand,  in  Pole 
V.  Le  la  Pole  (2  Dr.  &  Sm.  420;  34  L.  J.  Ch.  586),  where  a 
tenant  for  life  had  obtained  3,000^.  in  consideration  of  the  with- 
drawal of  his  opposition  to  a  bill  in  parliament  affecting  the 
settled  estate,  V.-C.  Kindersley  held,  on  the  general  equity  by 
analogy  to  the  case  of  a  tenant  for  life  of  leaseholds,  that  the 
3,000^.  must  be  held  on  the  trusts  of  the  settlement ;  (and  cf. 
Shrewsbury  v.  Shrewsbury,  18  Jur.  397). 

In  Shannon  v.  Bracktreet  (1  S.  &  L.  at  p.  72),  Lord  Eedes- 
dale,  speaking  of  a  covenant  to  lay  out  200/.  in  improvements, 
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says :  — "  If  it  were  colourable  and  merely  for  the  purpose  of 
putting  money  into  the  pocket  of  the  tenant  for  life,  it  would 
avoid  the  lease ;  or  if  it  were  not  originally  intended  as  a  fraud, 
but  were  afterwards  used  fraudulently  (as,'  for  example,  a  cove- 
nant to  repau",  and  a  sum  of  money  under  colour  of  damages  for 
breach  of  that  covenant  recovered  by  the  tenant  for  life),  a  court 
of  equity  would  at  least  take  care  that  the  damages  should  be 
laid  out  on  the  lands."  But  this  might  be  solely  on  the  ground 
of  the  fraud.  If,  however,  a  building  lease  were  granted  under 
a  power  which  required  that  the  tenant  should  covenant  to  lay 
out  a  sum  in  building,  it  would  seem  contrary  to  the  nature  of 
the  power  to  allow  the  tenant  for  life  to  recover  and  keep  for 
his  own  benefit  damages  for  the  breach  of  such  a  covenant. 

34.  The    Conveyanciag    Act,    1881,    s.    41,   provides    that  Leases  ty 
"  "Where  a  person  in  his  own  right  seised  of  or  entitled  to  land  ™  ^^  ^' 
for  an  estate  in  fee  simple,  or  for  any  leasehold  interest  at  a 
rent,  is  an  infant,  the  land  shall  be  deemed  to  be  a  settled  estate 
within  the  Settled  Estates  Act,  1877." 

The  Settled  Land  Act,  1882,  enacts  as  follows : — 
"  59.  Where  a  person,  who  is  in  his  own  right  seised  of  or 
entitled  in  possession  to  land,  is  an  infant,  then  for  purposes  of 
this  Act  the  land  is  settled  land,  and  the  infant  shall  be  deemed 
tenant  for  life  thereof. 

"  60.  Where  a  tenant  for  life,  or  a  person  having  the  powers 
of  a  tenant  for  life  under  this  Act,  is  an  infant,  or  an  infant 
would,  if  he  were  of  full  age,  be  a  tenant  for  life,  or  have  the 
powers  of  a  tenant  for  life  under  this  Act,  the  powers  of  a 
tenant  for  life  under  this  Act  may  be  exercised  on  his  behalf  by 
the  trustees  of  the  settlement,  and  if  there  are  none,  then  by 
such  person  and  in  such  manner  as  the  Court,  on  the  application 
of  a  testamentary  or  other  guardian  or  next  friend  of  the  infant, 
either  generally  or  in  a  particular  instance,  orders. 

The  11  Geo.  IV.  &  1  Will.  IV.  c.  65,  s.  17,  provides  that  the  Act  n  Geo.  i 
Court  of  Chancery  may  authorize  leases  to  be  made  of  land  o.  65,  s.  17.' 
belonging  to  infants  when  it  is  for  the  benefit  of  the  estate. 

It  is  to  be  observed  that  this  statute  applies  only  to  infants 
seised  or  possessed  of,  or  entitled  to,  any  land  in  fee  or  in  tail, 

T  T  2 


644  A  CONCISE  TREATISE  ON  POWERS. 

or  to  any  leasehold  lands  for  an  absolute  interest.  If  lands, 
therefore,  were  limited  to  trustees  on  trust  for  such  of  the 
children  of  A.  as  should  attain  twenty-one,  and  i£  but  one 
should  attain  that  age,  the  whole  to  such  one,  with  trusts  for 
maintenance,  and  a  gift  over,  the  case  would  not  be  within  the 
statute. 

In  Re  Evam  (2  M.  &  K.  318),  an  estate  of  which  A.  died 
seised  in  fee  descended  upon  A.'s  five  infant  sisters.  The 
father  and  mother  of  the  infants  were  both  ahve,  and  the 
estate  of  the  sisters  was  consequently  liable  to  be  divested  by 
the  birth  of  a  nearer  heir  of  A.  It  was  held  that  the  infants 
were  not  seised  in  fee  within  the  meaning  of  the  Act. 

But  in  Be  Clark  (1  Oh.  292),  where  lands  were  limited  in  fee, 
defeasible  on  certain  events  happening,  the  Court  held  that  it 
had  power  to  authorize  leases  under  the  statute,  if  all  persons 
who  could  be  entitled  on  any  of  the  events  happening  were 
before  the  Court. 

It  was  held  in  Ex  parte  Legh  (15  Sim.  445),  that  the  Cotirt 
has  no  jurisdiction  under  this  Act  to  authorize  leases  of  lands  of 
which  an  infant  is  tenant  in  remainder.  But  the  contrary  was 
held  by  Malins,  V.-C,  in  Re  Spencer  (16  W.  E.  306),  and  Re 
Letchford  (2  Ch.  D.  719). 
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1.  By  s.  31  of  the  Conveyancing  Act,  1881,  it  is  enacted  as  Conv.  Act, 
foUows:-  1881,  ».  31. 

"  (1.)  Where  a  trustee,  either  original  or  suhstituted,  and 
whether  appointed  by  a  Court  or  otherwise,  is  dead,  or  remains 
out  of  the  United  Kingdom  for  more  than  twelve  months,  or 
desires  to  he  discharged  from  the  trusts  or  powers  reposed  in  or 
conferred  on  him,  or  refuses  or  is  unfit  to  act  therein,  or  is 
incapable  of  acting  therein,  then  the  person  or  persons  nominated 
for  this  purpose  by  the  instrument,  if  any,  creating  the  trust,  or 
if  there  is  no  such  person  or  no  such  person  able  and  willing  to 
act,  then  the  surviving  or  continuing  trustees  or  trustee  for  the 
time  being,  or  the  personal  representatives  of  the  last  surviving 
or  continuing  trustee,  may,  by  writing,  appoint  another  person 
or  other  persons  to  be  a  trustee  or  trustees  in  the  place  of  the 
trustee  dead,  remaining  out  of  the  United  Kingdom,  desiring  to 
be  discharged,  refusing  or  being  unfit,  or  being  incapable,  as 
aforesaid. 

"  (2.)  On  an  appointment  of  a  new  trustee,  the  number  of 
trustees  may  be  increased. 

"  (3.)  On  an  appointment  of  a  new  trustee,  it  shaU  not  be 
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obligatory  to  appoint  more  than  one  new  trustee  where  only 
one  trustee  was  originally  appointed,  or  to  fill  up  the  original 
number  of  trustees  where  more  than  two  trustees  were  originally 
appointed;  but,  except  where  only  one  trustee  was  originally 
appointed,  a  trustee  shall  not  be  discharged  under  this  section 
from  his  trust  unless  there  will  be  at  least  two  trustees  to  per- 
form the  trust. 

"  (4.)  On  an  appointment  of  a  new  trustee,  any  assurance  or 
thing  requisite  for  vesting  the  trust  property,  or  any  part  thereof, 
jointly  in  the  persons  who  are  the  trustees,  shall  be  executed  or 
done. 

"  (5.)  Every  new  trustee  so  appointed,  as  well  before  as  after 
all  the  trust  property  becomes  by  law,  or  by  assurance  or  other- 
wise, vested  in  him,  shall  have  the  same  powers,  authorities,  and 
discretions,  and  may  in  all  respects  act  as  if  he  had  been 
originally  appointed  a  trustee  by  the  instrument,  if  any,  creating 
the  trust. 

"  (6.)  The  provisions  of  this  section,  relative  to  a  trustee  who 
is  dead,  include  the  case  of  a  person  nominated  trustee  in  a  will 
but  dying  before  the  testator ;  and  those  relative  to  a  continuing 
trustee  include  a  refusing  or  retiring  trustee,  if  willing  to  act  in 
the  execution  of  the  provisions  of  this  section. 

"  (7.)  This  section  applies  only  if  and  as  far  as  a  contrary 
intention  is  not  expressed  in  the  instrument,  if  any,  creating  the 
trust,  and  shall  have  effect  subject  to  the  terms  of  that  instru- 
ment and  to  any  provisions  therein  contained. 

"  (8.)  This  section  applies  to  trusts  created  either  before  or 

after  the  commencement  of  this  Act." 

Applies  to  This  section  is  now  made  applicable  to  the  appointment  of 

purposes  of      new  trustees  for  the  purposes  of  the  Settled  Land  Acts  (Settled 

Settled  Land    j^^^  ^^j.^  jggQ^  g_  -^7^ .  ^  ^^^^^^  ^^^-^  ^^^  doubtful  before  this 

Act  {Re  Wilcock,  34  Ch.  D.  608 ;  Me  Kane,  21  L.  R.  Ir.  112). 

It  appears  that  the  powers  given  by  sub-s.  2  only  arise  when 
an  appointment  is  being  made.  An  additional  trustee  could 
not  be  appointed  as  a  single  and  separate  transaction ;  but  if  a 
vacancy  is  to  be  filled  up,  two  or  more  trustees  may  be  appointed 
to  fiU.  such  vacancy  {Re  Gh-egson,  34  Ch.  D.  209). 
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^  Executors  of  a  deceased  trustee  do   not  render  themselves  Executors  of 
Hable  to  costs  by  declining  to  exercise  the  powers  given  them  t™Te  not 
by  this  section  {Me  Knight,  26  Ch.  D.  82).  ^"'^'^^  t° 

If  the  power  is  silent  as  to  the  events  on  which  it  is  to  be  inwhat event 
exercised,  the  Court  will  read  it  as  meaning  on  anv  vacancy  statutory 

r  ,  .  o  J  J    power  arises. 

Jiowever  arismg,  notwithstanding  that  the  settlement  is  dated 
before  the  Act,  and  that  the  event  which  has  happened  is  made 
by  the  Act,  and  not  by  the  settlement,  to  create  the  vacancy 
{Ec  Walker  and  Hughes,  24  Ch.  D.  698).  And  the  fact  that  the 
power  is  silent  as  to  such  event,  while  enumerating  others,  is 
not  evidence  of  a  contrary  intention  within  sub-s.  7  {Re  Coates 
to  Parsons,  34  Ch.  D.  370).  Nor  does  the  necessity  for  consent 
to  the  exercise  of  an  express  power,  where  such  consent  is  no 
longer  possible  and  the  power  is  therefore  no  longer  exerciseable, 
sbow  such  a  contrary  intention  {Cecil  y.  Langclon,  28  Ch.  D.  1). 
If,  however,  the  power  is  given  to  persons  named  other  than 
the  trustees,  and  is  made  exerciseable  in  certain  events  only,  it 
is  submitted  that  the  Act  cannot  be  read  as  enlarging  that 
power  by  the  addition  of  other  events  on  which  it  may  be  exer- 
cised. But  in  such  a  case  the  surviving  or  continuing  trustees 
or  trustee  for  the  time  being,  or  the  personal  representatives  of 
the  last  surviving  or  continuing  trustee,  must  appoint.  For 
example,  if  A.  has  power  to  appoint  new  trustees  in  the  place  of 
any  trustee  who  dies,  the  Act  does  not  enable  A.  to  appoint  a 
new  trustee  in  the  place  of  one  who  desires  to  be  discharged. 
In  such  a  case  there  would  be  no  person  nominated  for  the 
purpose  by  the  instrument  creating  the  trust,  and  recourse  must 
be  had  to  the  latter  part  of  the  first  sub-section. 

2.  Apart  from  the  Act,  surviving  trustee  has  been  construed  "Surviving 
■with  reference  to  the  trust,  not  to  the  lives  of  the  trustees  who 
have  disclaimed  or  retired:  "surviving"  being  in  effect  equi- 
valent to  "  continuing  to  act "  {Sharp  v.  Sltarj),  2  B.  &  Aid. 
405).  So  in  Cafe  v.  Bent  (5  Ha.  24)  the  power  was  given  to 
the  survivor  of  A.,  B.,  and  C.  A.  disclaimed  and  B.  died ;  and 
it  was  held  that  C,  although  not  the  survivor  in  point  of  life 
of  A.,  B.,  and  C,  could  well  appoint  new  trustees,  on  the 


trustee.' 
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ground  that  the  power  was  annexed  to  the  office,  although  the 
original  donees  were  named. 

"Continuing  In  Stones  V.  Rowton  (17  B.  308),  it  was  held  that  a  power 
exerciseable  by  the  surviving  or  continuing  trustees  or  trustee 
could  not  be  validly  exercised  by  an  appointment  by  the  two 
trustees  (both  of  whom  simultaneously  retired)  of  two  new 
trustees  in  their  places.  The  Master  of  the  EoUs  said  that  in 
order  to  uphold  such  an  appointment,  it  would  be  necessary  to 
read  "  continuing  "  as  synonymous  with  "  retiring  "  ;  and  two 
deeds  were  necessary  to  make  an  effectual  execution ;  (and  see 
Nicholson  v.  Smith,  26  L.  J.  Oh.  312 ;  Travis  v.  lUioigworth, 
2  Dr.  &  Sm.  344 ;  Re  Norris,  27  Oh.  D.  333 ;  Re  Coates  to 
Parsons,  34  Ch.  D.  370 ;  and  contrd,  Re  Gkmiy,  25  Oh.  D. 
611). 

"  Surviyiag,        In  Camoys  V.  Best  (19  B.  414) ,  the  power  was  given  "  to  the 

continuing^,  .    ,  .       , 

or  other."        survivmg  or  eontmumg  or  other  trustees  or  trustee,    and  was 

well  exercised  by  an  appointment  by  a  sole  surviving  trustee, 

who   desired  to  be   discharged,  in  place  of  himself  and  his 

deceased  co-trustees. 

Power  in  -will.      The  ordinary  power  of  appointing  new  trustees  in  a  will  may 

be  exercised  in  the  event  of  the  death  of  a  trustee  before  the 

testator  {Re  Sadley,  5  De  Gr.  &  Sm.  67 ;  Noble  v.  Meymott,  14 

B.  471,  overruling  Winter  v.  Rudge,  15  Sim.  596). 

Executora  The  executors  and  administrators  of  the  last  surviving  or 

trators.        '   continuing  trustee  must  be  taken  to  mean  the  acting  executors 

and  administrators  (Granville  v.  MacNeile,  7  Ha.  156). 

Last  surviv-         Under  the  Conveyancing  Act,  the  words  personal  representa- 

sole  trustee,     tives  of  the  last  surviving  or  continuing  trustee  include  the 

executor  of  a  sole  trustee  [Re  Shafto,  29  Ch.  D.  247).     But  the 

Sole  trustee     ■A.ct  does  not  appear  to  extend  to  the  case  of  the  death  of  all  the 

tS,tor.^*°'^^    trustees  or  the  sole  trustee  before  the  testator  whose  will  creates 

the  power  {Re  Orde,  24  Ch.  D.  271 ;  Re  Ughtbody,  33  W.  E. 

452;  Re  Jmbler,  59  L.  T.  210). 

Under  sub-s.  6  of  the  31st  section,  the  term  "continuing 
trustee  "  does  not  include  a  retiring  trustee,  unless  it  is  shown 
that  the  retiring  trustee  is  competent  and  willing  to  act  in  the 
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exercise  of  the  powers  of  the  section  {Re  Coates  to  Parsons,  34 
Ch.  D.  370 ;  Re  mrris,  27  Ch.  D.  333). 

3.  The  power  is  usually  made  exerciseahle  in  the  event  of  Events  in 
any  one  or  more  of  the  trustees  dying  or  being  abroad,  or  power  is 
desiring  to  be  discharged,  or  refusing  or  becoming  incapable  to  ^^^^'^^^^^e. 
act.     The  provision  in  the  Act,  "remains  out  of  the  United 
kingdom  for  more  than  twelve  months,"  is  new. 

Eesidence  abroad  means  permanent  residence.  In  Re  Wormian  Being  abroad. 
Society  (26  B.  101),  trustees  were  to  be  disqualified  "on  depart- 
ing the  United  Kingdom,  from  whatever  cause  or  motive,  or 
under  whatsoever  circumstances  "  :  it  was  held  that  a  temporary 
absence  was  not  within  the  provisions.  And  in  Re  Arbib  and 
Class  (1891,  1  Oh.  601),  a  testator  appointed  B.,  then  resident 
in  Australia,  one  of  his  executors  and  trustees,  "  if  and  when  he 
shall  return  to  England,"  and  devised  his  realty  to  his  trustees. 
B.  returned  to  England  eight  years  after  the  testator's  death, 
remained  for  six  months,  and  then  returned  to  Australia  without 
having  proved  the  wIU  or  acted  in  the  trusts.  It  was  held  that 
B.  had  fulfilled  the  condition  by  his  residence  for  a  substantial 
period  in  England,  and  that  the  trusteeship  and  estates  had 
vested  in  him. 

A  trustee  who  objected  to  act  with  a  new  trustee,  and  paid  Declining, 
the  money  into  Court,  was  held  to  have  thereby  retired  {Re 
Williams,  4  K.  &  J.  87  ;  but  see  Re  Landon,  40  L.  J:  Ch.  370). 

It  seems  the  better  opinion  that  the  word  "  declining  "  is  to 
be  taken  in  as  large  a  sense  as  the  word  "  dying,"  and  does  not 
extend  merely  to  the  case  of  a  trustee  who  has  never  acted 
{Travis  v.  IlUngtcorth,  2  Dr.  &  Sm.  344  ;  but  see  Re  Armstrong, 
5  W.  E.  448 ;  Re  Woodgate,  ibid.).  It  seems  the  better  opinion 
that  refusing  to  act  is  equivalent  to  desiring  to  retire  (Lewin  on 
Trusts,  9th  ed.  739). 

Each  case  must  depend  on  its  own  circumstances,  but,  as  a  Becoming 
general  rule,  incapacity  means  personal  incapacity  {Re  Bignold,  ^^°^ 
7  Ch.  223),  consequently  residence  abroad  does  not  constitute 
incapacity  to  act  {Withington  v.  Withington,  16  Sim.  104;   Re 
Harrison,  22  L.  J.  Oh.  69 ;  O'Reilhj  v.  Alderson,  8  Ha.  101, 
and  contra,  Menmrd\.  Welford,  1  Sm.  &  G.  426). 
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Bankruptcy  or  outlawry  does  not  render  a  man  "  incapable  " 
to  act  {Re  Watts,  9  Ha.  106),  but  it  renders  him  "unfit"  {Re 
Roche,  2  Dr.  &  War.  287).  A  bankrupt,  however,  who  has 
obtained  a  first-class  certificate,  and  has  since  started  afresh  and 
has  means  of  his  own,  is  not  unfit  {Re  Bridgman,  1  Dr.  &  Sm. 
164).  But  he  is  not  the  less  unfit,  because  his  bankruptcy  was 
owing  to  misfortunes,  unless  he  also  has  means  {Re  Adams,  12 
Ch.  D.  634;  Re  Barker,  1  Ch.  D.  43). 

A  bankrupt  trustee  may  be  removed  under  the  general  juris- 
diction of  the  Court  {Bainhridge  v.  Blair,  1  B.  495  ;  Harris  v. 
Harris,  29  B.  107).  He  might  also  have  been  removed  by  the 
Court  of  Chancery,  under  s.  130  of  the  Bankruptcy  Act  of  1849, 
if  the  Court  thought  fit  {Re  Bridgman,  1  Dr.  &  Sm.  164). 
And  by  the  Act  of  1869,  s.  117,  it  was  provided,  and  by  s.  147 
of  the  Act  of  1883  it  is  provided  that  where  a  bankrupt  is  a 
trustee  within  the  Trustee  Act,  1850,  the  32nd  section  of  that 
Act  shall  have  effect  so  as  to  authorize  the  appointment  of  a 
new  trustee  in  substitution  for  the  bankrupt  (whether  volun- 
tarily resigning  or  not)  if  it  appears  expedient,  and  all 
provisions  of  that  Act  and  of  any  other  Act  relative  thereto 
shall  have  effect  accordingly.  The  Act  of  1869  authorized 
"  the  Court  "  to  appoint ;  and  this  was  held  to  mean  the  Court 
of  Chancery  {Coombes  v.  Brookes,  12  Eq.  61). 

Lunacy,  or  unsoundness  of  mind,  renders  a  trustee  incapable 
to  act.  In  Re  East  (8  Ch.  735),  it  was  provided  that  if  any 
trustees  or  trustee  should  die  or  become  unwilling  or  incapable 
to  act,  the  trustees  or  trustee  for  the  time  being,  whether  con- 
tinuing or  declining  to  act,  might  appoint  new  trustees.  One 
of  the  trustees  became  of  unsound  mind,  but  was  not  so  found 
by  inquisition,  and  the  other  two  trustees  appointed  a  new 
trustee  in  his  place.     This  appointment  was  held  good. 

If  the  difficulty  arises  from  the  lunacy  of  the  donee  of  the 
power,  his  committee  may  appoint  (16  &  17  Vict.  c.  70,  ss.  136, 
137;  53  Yict.  c.  5,  ss.  128,  129). 

4.  If  the  power  clearly  require  that  only  one  person  shall 
be  substituted  in  the  place  of  another,  it  must  of  course  be 
complied  with.     But  under  a  power  in  the  common  form,  or 
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general  in  its  terms,  it  seems  both  upon  principle  and  authority, 
that  more  than  one  person  may  be  appointed  to  fill  a  vaoanoy 
caused  by  the  death,  &c.,  of  one  of  the  old  trustees  (Sug.  E.  P. 
Stat.  413;  and  see  Oonv.  Act,  1881,  s.  31,  sub-s.  2).  In  Ex 
parte  Baits  (2  Y.  &  C.  C.  468),  an  appointment  of  four  trustees 
in  the  room  of  three  was  considered  invalid.  But  in  Sands  v. 
JViigee  (8  Sim.  130),  where  a  trustee  was  authorized  to  name 
any  other  person  to  succeed  him  and  he  appointed  three,  their 
appointment  was  upheld ;  (and  see  Meinertzhagen  v.  Davis,  1  Coll. 
335) ;  BiUman  v.  Westicood  (3  W.  E.  41 ;  24  L.  J.  Ch.  57). 

Under  Lord  Cranworth's  Act,  an  appointment  of  two  trustees 
in  the  place  of  one  has  been  held  valid  {Re  Breary,  W.  N.  1873, 
48).  And  two  trustees  of  real  estate  have  also  been  appointed 
in  the  place  of  one  under  the  Trustee  Act,  1850  {Re  Tunstall, 
4  De  Gr.  &  Sm.  421).  And  the  Court  is  averse  to  allowing 
trust  funds  to  stand  in  the  name  of  a  sole  trustee  {Grant  v. 
Ch-ant,  34  L.  J.  Ch.  641).  In  Re  Brackenbiiry  (10  Eq.  45),  a 
legacy  was  bequeathed  to  A.  in  trust  for  a  tenant  for  life  and 
then  for  reversioners  absolutely.  On  a  petition  by  the  rever- 
sioners, who  were  also  executors,  the  Court  appointed  an 
additional  trustee,  but  the  petitioners  were  ordered  to  pay  the 
costs.  And  the  Court  has  inherent  jurisdiction  in  a  cause  to 
appoint  new  trustees  of  a  will  in  a  case  where  no  trustees  were 
originally  appointed  by  the  testator  {Bodkin  v.  Brunt,  6  Eq. 
580  ;  and  see  Sug.  E.  P.  Stat.  415  ;  andi^e  Smurthwaite,  11  Eq. 
251  ;  Re  Bavis,  12  Eq.  214;  Re  Moore,  21  Ch.  D.  778). 

5.  Although  the  appointment  of  a  diminished  number  of  DimmisHng 
trustees  appears  not  to  be  ?}jso  facto  void  {Miller  v.  Pridclon,  1  trustees. 
D.  M.  &  Gr.  335 ;  Re  Fagg,  19  L.  J.  Ch.  175 ;  Re  Bathurst, 
2  Sm.  &  G.  169 ;  Emmet  v.  Clarke,  3  GifP.  32 ;  30  L.  J.  Ch. 
472),  the  Court  will  not,  without  good  reason,  allow  the  number 
of  trustees  to  be  diminished,  unless  the  terms  of  the  power 
authorize  it  {Re  Ellison,  2  Jur.  N.  S.  62) .  And  the  Court  itself 
will  not  appoint  a  sole  trustee,  even  in  cases  where  no  more  than 
one  was  originally  appointed  {D'Adhemar  v.  Bertrand,  35  B. 
19).  And  in  Lonsdale  v.  Beckett  (4  De  Gr.  &  Sm.  73),  where 
three  trustees  of  a  will  were  appointed,  and  one  died  in  the 
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testator's  lifetime,  an  appointment  by  the  survivor  of  the  other 
two  of  a  single  new  trustee  in  his  own  place  was  held  invalid, 
and  the  Court  would  not  appoint  two  trustees  only  without 
being  satisfied  that  such  a  course  was  for  the  benefit  of  the 
cestuis  que  trust. 

It  will  be  otherwise  if  the  terms  of  the  power  authorize  the 
number  of  trustees  to  be  increased  or  diminished ;  the  trustees 
may  exercise  such  discretion  when  they  are  expressly  empowered. 
And  ia  Be  Stokes  (13  Eq.  333),  where  a  testator  availed 
himself  of  the  statutory  power,  but  declared  that  on  any 
appointment  the  number  of  trustees  might  be  augmented  or 
diminished,  the  Master  of  the  EoUs  appointed  the  continuing 
trustees  to  be  trustees  in  the  place  of  themselves,  and  a  trustee 
who  wished  to  retire ;  (and  see  Peacock  v.  Colling,  63  L.  T.  620  ; 
Conveyancing  Act,  1881,  s.  31,  sub-s.  3,  ante). 

6.  The  Conveyancing  Act,  1882,  s.  5,  enacts  as  follows : — 

"  (1)  On  an  appointment  of  new  trustees,  a  separate  set  of 
trustees  may  be  appointed  for  any  part  of  the  trust  property 
held  on  trusts  distinct  from  those  relating  to  any  other  part  or 
parts  of  the  trust  property ;  or,  if  only  one  trustee  was  originally 
appointed,  then  one  separate  trustee  may  be  so  appointed  for  the 
first  mentioned  part. 

"  (2)  This  section  applies  to  trusts  created  either  before  or 
after  the  commencement  of  this  Act." 

The  power  of  allowing  trustees  to  retire  from  the  trusts  of  a 
separate  part  of  the  trust  property,  and  of  appointing  new 
trustees  of  the  severed  portion,  was  within  the  jurisdiction  of 
the  Court  by  virtue  of  s.  32  of  the  Trustee  Act,  1850  [Re 
Cotterill,  W.  N.  1869,  183  ;  Re  Cunard,  27  W.  E.  52).  And, 
as  the  fifth  section  of  the  Act  of  1882  was  held  not  to  authorize 
the  appointment  of  a  separate  trustee  or  a  separate  set  of  trustees 
of  a  particular  part  of  the  trust  property  except  on  the  occasion 
of  the  appointment  of  a  new  trustee  or  trustees  of  the  entire 
trust  estate  (Savile  v.  Couper,  36  Ch.  D.  520 ;  Re  NesUtt,  19 
L.  E.  Ir.  509),  recourse  had  still  to  be  had  to  the  Court  in  every 
case  where  it  was  desired  to  vest  a  portion  of  the  estate  in 
separate  trustees,  and  there  was  no  vacancy  among  the  trustees 
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of  the  entire  trust  estate  {Ite  Moss,  37  Oh.  D.  513 ;  He  Paine, 
28  Ch.  D.  72o). 

But  now  by  seot.  6  of  the  Conveyancing  Act,  1892,  it  is  Coht.  Act, 
enacted  :—  ^^^^'  '•  ^■ 

"A  sepai'ate  set  of  trustees  or  a  separate  trastee  may  be 
appointed  under  the  fifth  section  of  the  Conveyancing  Act, 
1882,  of  a  part  only  of  the  trust  property,  notwithstanding  that 
no  new  trustees  or  trustee  are  to  be  appointed  of  other  parts 
of  the  trust  property,  and  any  existing  trustee  may  be  appoiuted 
or  remain  one  of  such  separate  set  of  trustees;  and  every 
appointment  already  made  of  a  separate  set  of  trustees  shall  be 
valid  notwithstanding  that  there  was  no  retiring  trustee  of  other 
parts  of  the  trust  property,  and  that  no  new  trustees  were 
appointed  of  such  other  parts  thereof." 

7.  Where  there  is  a  settlement  of  English  property  with  Who  may  be 
English  trustees,  it  would  be  an  imprudent  and  improper 
exercise  of  the  power  to  appoiut  foreigners,  or  even  to  appoint 
persons  habitually  resident  out  of  England.  But  where  an 
English  woman  married  an  American  and  the  settlement  con- 
tained a  power  to  iavest  in  American  securities,  or  on  real 
securities  in  England  or  America,  and  the  husband  and  wife 

went  to  reside  permanently  in  America,  an  appoiutment  of  three 
American  trustees  in  the  place  of  the  original  EngHsh  trustees 
was  held  good  {Meinertzhagen  v.  Davis,  1  Coll.  335 ;  and  see  Re 
Freeman,  37  Ch.  D.  148 ;  Be  Liddian,  14  Ch.  D.  310 ;  Re  Smith, 
20  W.  E.  695 ;  Re  Cunard,  27  W.  E.  52 ;  Re  Long,  17  W.  E. 
218;  Re  Austen,  2,S  1^.11.  601). 

But  the  Court  has  refused  to  authorize  the  appointment  of 
three  foreigners  resident  in  Paris  as  trustees  of  a  settlement 
which  allowed  investments  to  be  made  on  Grovemment  or  real 
securities  in  France  or  England  {Re  Guibert,  16  Jur.  852). 

8.  The  principles  upon  which  the  Court  acts  in  appointing  "^^^P" 
new  trustees  are  stated  in  Re  Tempest  (1  Ch.  485).  But  are  good, 
although  it  is  a  safe  rule  for  trustees  to  make  such  appointments 

only  as  the  Court  would  make,  it  must  not  be  supposed  that 
appointments  made  by  appointors  which  the  Court  would  not 
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have  made  are  necessarily  bad.  The  appointors  must  in  each 
case  make  such  an  appoiatment  as  they  bmid  fide  believe  to  he 
proper;  and  if  they  do  this,  the  appointment  will  he  valid, 
although  the  Court  might  not  have  made  such  an  appointment 
if  the  application  had  been  to  the  Court  to  appoint.  Thus,  in 
Be  Norris  (27  Ch.  D.  333),  the  Court  refused  to  appoint  a 
father  and  son,  who  were  solicitors  in  partnership,  as  trustees; 
but  Pearson,  J.,  said:  "  I  am  very  far  from  saying,  and  must 
not  be  understood  to  say,  that,  if  there  was  a  trust  which  was 
not  being  administered  by  the  Court,  and  the  person  who  had 
the  power  of  appointing  new  trustees  had  loiiafide  appointed  as 
trustees  a  father  and  his  son  who  were  solicitors  in  partnership,  it 
would  be  a  bad  appointment,  so  as  to  render  any  deed  executed 
by  the  trustees  so  appointed  null  and  void.  I  should  be  very 
sorry  to  hold  that  such  an  appointment  outside  the  Court  would 
be  invalid.  If  such  a  case  came  before  me,  and  I  found  that 
the  appoiatment  had  been  made  bond  fide  outside  the  Court, 
I  should  certainly  hold  that  the  trustees  were  validly 
appointed." 

Again,  the  Court  does  not  usually  appoint  persons  beneficially 
interested,  or  the  husbands  of  such  persons  (although  it  has 
done  so,  e.  g.,  in  Re  Sattatt  (18  W.  R.  416),  Re  Lightbody  (33 
ib.  452)),  or  the  tenant  for  life  {Forster  v.  Abraham,  17  Eq. 
351),  but  if  the  donees  of  the  power  choose  to  appoint  a  bene- 
ficiary, the  appointment  would  under  ordinary  circumstances  be 
perfectly  valid  {Tempest  v.  Lord  Camay s,  58  L.  T.  221  ;  Lewin, 
9th  ed.,  748,  749).  It  has  been  held  in  Re  Skeats  (42  Ch.  D. 
522),  that,  where  property  was  settled  on  trusts  in  favour  of  a 
married  woman,  her  children,  appointees,  and  next  of  kin,  and 
she  and  her  husband  had  power  to  appoint  new  trustees,  an 
appointment  of  the  husband  and  another  as  new  trustees  was 
invalid.  The  decision  was  rested  on  the  double  ground  that 
the  power  is  fiduciary  (and  a  man  is  not  a  proper  judge  of  his 
own  fitness),  and  that  the  words  of  the  power  authorized  only 
the  appointment  of  any  "  other  "  person.  It  would  appear  to 
follow  from  this  that  the  executors  of  the   surviving  trustee 
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cannot  appoint  themselves  to  be  trustees,  although  the  estate  is 
vested  in  them  on  trust.  But  this  is  not  uncommonly  done, 
and  it  would  unsettle  many  titles  if  such  appointments  were 
held  bad.  Probably,  the  learned  judge  only  meant  to  decide 
that  the  appointment  was  improper,  not  that  it  was  null  and 
void.  The  application  was  by  the  retiring  trustees  for  the  pur- 
pose of  ascertaining  whether  they  might  properly  transfer  the 
trust  funds  to  the  new  trustees,  and  it  was  held  that  they  could 
not.  As  to  the  word  "  other,"  it  is  submitted  that  its  meaning 
IS,  other  than  the  person  whose  place  is  to  be  filled,  not  other 
than  the  appointor.  But  the  decision,  as  reported,  certainly 
creates  a  difficulty:  the  safeguard  against  improper  appoint- 
ments is  the  liability  to  costs  of  the  appointors  who  make  them 
{Haikes  v.  Baikcs,  32  B.  403). 

9.  If  the  appointment  of  new  trustees  be  ineffectual,  the  old  If  appoint- 
trustees  remain  and  can  exercise  the  powers  of  the  trustee^.  ( War-  Srtru°tees 
burton  v.  Saiidi/s,  14  Sim.  622).     But  they  must  exercise  their  ''^'^  ^^t. 
discretion  and  judgment,  and  not  merely  adopt  the  act  of  the 
ineffectually  appointed  trustee  {Lancashire  v.  Lancashire,  2  Ph. 
657). 

The  costs  of  appointing  new  trustees  are  as  a  matter  of  practice  Costs  of  ap- 
paid  out  of  corpus,  whether  the  appointment  is  made  by  the  P""'*™^''*^- 
Court,  or  under  a  power  out  of  Court  (Lewin,  9th  ed.  753). 

Xew  trustees  are  not  bound  to  enquire  of  the  retiring  trustees  Liability  of 
whether  any  notices  of  incumbrances  have  been  received :  and  if  foTno™oes To 
they  distribute  the  fimd  without  knowledge  of  an  incumbrance  tJ^^irprede- 

_     '^  cessors. 

of  which  notice  had  been  given  to  their  predecessors,  they  will 
not  be  liable  {P/iipps  v.  Loregrore,  16  Eq.  80).  But  it  has  been 
said  that  they  are  bound  to  look  into  the  documents  of  the  trust 
to  see  whether  their  predecessors  had  notice  of  any  incumbrance 
(ITa/Iou-s  V.  Lloyd,  39  Ch.  D.  686,  691).  They  are  not,  however, 
bound  to  answer  enquiries  by  a  person  intending  to  deal  with 
their  cestui  que  trust.  Such  person  has  no  rights  against  the 
trustees,  except  such  as  the  cestui  que  trust  can  give  him ;  and  it 
is  no  part  of  the  trustee's  duty  to  tell  his  cestui  que  trust  what 
incumbrance  he  has  created,  or  of  which  notice  has  been  given. 
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If  the  trustee  answers  such  inquiries  honestly  and  without 
warranting  his  information  to  he  correct,  he  is  not  liable  for 
forgetfulness  or  mistake  {Low  v.  Bouverie,  (1891)  3  Ch.  82 ; 
Re  Wyatt,  White  v.  Ellis,  (1891)  1  Ch.  188) ;  hut  he  is  bound  to 
give  proper  information  as  to  the  investment  of  the  trust  estate 
and  the  means  of  verifying  such  information  {jRe  Tillott,  (1892) 
1  Ch.  86). 

As  to  the  liability  of  trustees  who  retire  under  circumstances 
which  warrant  a  reasonable  belief  that  the  trust  funds  will  be  in 
peril  in  the  hands  of  the  new  trustees,  see  Webster  v.  Le  Sunt, 
8  Jur.  N.  S.  345 ;  Palariet  v.  Carew,  32  B.  564 ;  Sugden  v. 
Grassland,  3  Sm.  &  Gr.  192. 
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ABATEMENT, 

aliquot  siaxes,  -when,  250. 
charge,  251. 

residue  bears  loss  in  what  cases,  252. 
specific  sums  appointed,  252. 

ABSOLUTE 

appointment,  person  -who  can  make,  can  make  qualified,  270. 
modifications  following,  301. 
revocation  of,  and  gift  to  appoiatee,  379. 
estate,  wliat  is  gift  of,  52. 
gift  followed  by  precatory  words,  479. 
interest  with  power  amounting  to  trust  superadded,  465. 
iaterest,  gift  over,  in  default  of  exercise  of  power,  shows  not  iatended 
62. 

ABSOLUTE  GIFT, 

creation  of  power  or,  52  et  seq. 

executors  and  administrators,  remainder  to,  54. 

gift  over,  implication  against,  from,  62. 

heirs  or  heirs  of  body,  remainder  to,  56,  57. 

income,  unlimited  gift  of,  54. 

issue,  remaiader  to,  58. 

next-of-kin,  remainder  to,  55. 

personal  representative,  remainder  to,  55,  56. 

repugnant,  power  to,  64. 

severance  of  reversion  for  special  purpose,  63. 

ACCELEEATION, 

administrative  powers,  152. 
burdensome  powers,  152. 

power  not  defeated  by,  of  estate  in  remainder,  30. 
remainder,  none  of,  because  of  appointment  of  life  estate  to  a  stranger 
to  power,  309. 
unless  intention  otherwise,  310. 

u  u 
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ACCEPTANCE  OF  EENT 
confirms  lease,  352. 
unless  lease  void,  357. 

ACCIDENTAL 

non-execution,  no  relief  against,  338. 

ACCOUNT  DUTY,  254,  280. 

ACCEUED  8HAEE, 

wlien  appointment  passes,  198. 

ACCUMULATION, 
debts,  to  pay,  112. 
effect  of  Settled  Land  Act  on,  112. 

ACTION, 

powers  not  extinguished  by  commencing  administration,  43. 

ADDITIONAL 

or  substitutional  powers,  108. 

inference  against  reduplication  by  reference,  109. 

Settled  Land  Act  powers,  583. 

ADEMPTION,  217—220. 

accession  of  legal  to  beneficial  interest,  none  by,  221. 
appointment  of  specific  fund,  221. 
gift  or  settlement,  by,  394. 

ADMINISTEATION, 
decree,  efEect  of,  41. 

wbere  limited,  44. 

wbere  action  wound  up,  44. 

powers  of  management  and  of  appointment  on,  42. 

Settled  Land  Act  powers,  43. 

ADMINISTEATOE, 

durante  minore  cetate,  power  of  sale  of,  454. 

husband  as  wife's,  entitled  to  ber  choses  in  action,  123. 

land,  cannot  sell,  88,  96. 

raising  money  after  thirty-six  years,  447. 

transferee  of  mortgage,  of,  power  of  sale,  454. 

ADULTERY, 

does  not  destroy  powers,  39. 

dower  forfeited  by,  39. 

jointure  and  curtesy  not  forfeited  by,  39,  526,  527. 

ADVANCEMENT, 

abolition  of  purchase  in  army,  effect  of,  on,  37. 
appointed  share,  whether  power  of,  applies  to,  288. 
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ADVANCEMENT— co)!<)«i(e(Z. 
construction  of  clause  of,  402. 
fraudulent  exercise  of  power  of,  404. 
infant,  made  to,  cannot  he  recovered,  324. 
marriage,  efiect  of,  on  power  of,  24. 
minority,  power  of,  exerciseable  only  during,  when,  31. 
power  of,  when  inserted  ia  settlements,  529. 
tenant  for  life  cannot  prejudice  his  own  assignee  hy,  24,  25. 
trustees  of  post-nuptial  settlement,  payment  to,  323. 
wife  to,  lending  money  to  husband  may  be,  324. 
paying  husband's  debts  not,  when,  324. 

ADVOWSON, 

infant  can  present  to,  125. 

ALIENATION, 

appendant  power  not  destroyed  by,  19,  20. 

unless  exercise  derogates  from  grant,  20. 
conditional,  21. 
new  trustees,  power  of  appointing,  not  affected  by,  21. 

ALIQUOT 

shares,  abatement,  250. 

appointment  in,  246. 

ALTEEATION, 

in.  deed  presumed  to  be  before  execution,  7. 
in  win  presumed  to  be  after  execution,  7. 

ALTEENATIYE 

gift  may  be  good  though  in  another  event  the  rule  against  perpetuity 
infringed,  297. 
to  strangers  or  objects  of  power,  303 — 305. 
power,  37. 

ANNUITT, 

power  to  purchase  authorizes  gift  of  fund,  324. 

APPENDANT  POWERS, 

alienation  of  particular  estate,  effect  on,  19,  20. 

definition,  9. 

infant  cannot  exercise,  125. 

APPOINT,  ....       X  •         V    ■*.  A 

use  of  word  alone  does  not  show  intention  to  exercise  a  hmited 

power,  191. 

APPOINTEE, 

estate  vests  at  time  of  execution,  289. 
takes  from  what  date,  237. 

uu2 
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APPOINTMENT, 

abatement,  q.  v.,  250 — 252. 

acceleration  of,  309. 

accrued  share,  wlien  passes,  198. 

ademption,  q.  v.,  217 — 220. 

adyance,  q.  v.,  324. 

children,  q.  v.,  487 — 604. 

death  of  one  of  several,  ohjects,  effect,  162. 

defeasible,  161. 

defective,  q.  v.,  327—361. 

deficiency  in,  when  made  good  out  of  appointor's  interest,  268. 

efiect  of,  on  estates  in  default,  276. 

equitable,  2. 

equity,  what  is  suf&cient  in,  318 — 326. 

estate  to  be  sold,  and  gift  of  proceeds,  321. 

estates  created  by,  289. 

commencement  of  appointee's  estate,  289. 
evidence  of  intention  to  make,  176. 
excessive,  q.  v.,  285 — 326. 
executors  of  appointee,  to,  243. 
executory, 

to  object  in  defeasance  of  gift  to  stranger,  303. 

to  stranger  in  defeasance  of  gift  to  object,  302. 
fee,  of  less  estate  than,  321. 

of,  demise  will  not  support,  4. 
fraudulent,  q.  v.,  403—438. 

effect  on  reappointment,  203,  204. 
general  power,  under,  q.  v.,  176. 
grant,  operates  as,  when,  266,  267. 
instrument  creating  power,  read  into,  286,  288. 
interest,  of,  authorized  by  power  to  charge,  321,  535. 
invalid,  effect  on  reappointment,  201. 
land  on  trust  for  sale,  of,  321. 
land,  of,  does  not  execute  power  of  charging,  181. 
lapse,  q.  v.,  236. 
legal  estate,  of,  to  trustees,  319. 
life  estate,  322. 

limited  power,  under,  q.  v.,  183,  226. 
limitation,  words  of,  how  far  necessary  in,  289. 
maintenance,  under  power  of,  323. 
mixed  fund,  322. 
mortgage,  by  way  of,  extent  of,  165  et  seq. 

and  on  express  trusts,  difference  between,  171. 
notice  of,  to  trustees,  275. 
objects  and  strangers,  312,  313. 
only  one  object,  when,  161. 
pendente  lite,  45. 
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APPOINTMENT-coniiH  ued. 

perpetuity,  infringing  rule  against,  286,  292. 

remainder,  in,  308. 

rentoharge,  of,  for  jointure,  320. 

reservation  of  equity  of  redemption  by,  171. 

residue  of  fixed  sum,  of,  246. 

reversion,  of  property  in,  198. 

separate  use,  for,  323. 

severable,  291,  312. 

several  deeds,  by,  175. 

succession  to  strangers  and  objects,  ia,  306 — 310. 

successive,  273. 

times,  may  be  exercised  at  different,  36. 

trustees,  of.    See  New  Thttstees,  645 — 656. 

trustees  can  hand  over  property  subject  to  power  of,  when,  275. 

APPOESTTOB, 

estate  of,  may  be  liable  to  make  good  deficiency  of  appointed  estate, 
268. 

APPOETIONMBNT, 

of  appointments,  312,  313. 

in  respect  of  acts  to  be  done,  315. 
of  cy-pres  rule,  317. 

ASSETS, 

for  payment  of  debts,  240,  243. 

general  power  executed  makes  appointed  property,  254,  255. 

married  woman,  256. 

"  ASSIGNS," 

word  may  create  power,  50. 

"  AT  ANT  TIME," 

power  to  be  exercised,  36. 

ATTESTATION, 

form  of,  135,  136. 
meaning  of  "  attest,"  137. 
wlien  to  be  made,  139. 


BANKRUPTCY, 

appointor's,  effect  on  power  of  advancement,  24. 
discretionary  power  for  object,  effect  on,  25. 
forfeiture  on,  may  create  perpetuity,  293,  294. 
person  entitled  ia  default,  effect  on  power,  24. 
delegation  of  powers  on,  450. 
tenant  for  life,  of,  efiect  on  powers,  21. 
trustee,  of,  650. 


662  INDEX. 

BANKEnTTCY— continued. 

trustee  in,  exercise  of  powers  by,  450. 

general  power  of  married  woman  cannot  be  exercised  by, 

450. 
will,  powers  only  exerciseable  by,  do  not  pass  to,  450. 

BENEFICIAL  POWER, 
reference  to,  186. 

BLENDED  FUND, 

executor's  power  of  sale,  72. 

exercise  of  limited  power,  wbere,  184,  185. 

BEEAOH  OF  TRUST, 

defective  execution  not  aided  if,  332,  333. 
release  of  power,  12. 

BURDENS, 

period  for  ascertaining  for  purpose  of  jointure,  524. 

BURDENSOME  POWERS, 
not  accelerated,  152. 


CAPITAL 

income,  unlimited  gift  of,  giyes,  54. 

CHAROE, 

abatement  of,  251. 

annual  rents,  on,  does  not  carry  interest,  637. 
apportionment  of,  535. 
corpus,  on,  530,  531. 

covenant  in  marriage  articles  to  settle  estate  excludes,  for  younger 
children,  528. 
and,  incidence  of  liability  between,  402. 
creation  of,  by  direction  to  pay  debts,  75. 

where  executors  are  directed  to  pay  debts,  77,  79. 
debts,  of,  creates  power  of  sale,  79. 

where  estate  devised  to  one  executor  or  several  un- 
equally, 78,  79. 
equitable  not  legal  estate  affected  by,  79,  81. 
effect  of  22  &  23  Vict.  c.  35... 86— 89. 
by  married  woman,  effect  of,  263. 
double  portions,  543. 

excess  void,  if  larger  than  authorized,  318. 
extent  of,  76. 
generality  of  power  not  limited  against  intention,  542. 
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GRARGB—conthiued. 

interest  on,  should  be  paid  yearly,  535,  536. 

may  be  charged,  321,  535. 
issue  of  second  marriage,  in  favour  of,  529. 
land,  power  to,  not  exercised  by  appointment  of  land,  161. 
authorizes  charge  on  any  portion,  530. 
sale  or  mortgage,  530. 
lapse,  542. 

merger  of,  32. 

mortgage,  executors  raising  money  to  pay  debts  by,  89. 
payment  of,  suspended,  where  power  of  revocation,  533. 
portions,  when  payable,  532. 

secured  on  reversionary  interest,  532. 
raising,  mode  of,  531. 
period  for,  532. 

one  child  only  of  age,  534. 
suspended  by  power  of  revocation,  533. 
reference,  power  created  by,  541. 
rents  and  profits,  on,  530,  531. 
remaindermen,  wishes  of,  as  to  raising,  531. 
sale  or  mortgage  to  raise,  according  to  wish  of  persons  immediately 

interested,  531. 
tenant  for  life  must  keep  down  interest,  53Y. 

action  against,  for  not  keeping  down,  538,  539. 
paying  ofl,  539. 

interest  in  excess  of  income,  540. 
unauthorized,  on  appointed  fund,  void,  299. 
unlimited  amount,  power  to,  320. 
usual  power,  is  not,  528,  529. 
vesting  of  portions,  530,  543. 

CHAEITT, 

defective  execution  aided  in  favour  of,  340. 

implication  of  gift  to,  468. 

lease  of  lands  of,  void  if  in  excess  of  power,  318,  609. 

CHILDEEN, 

bargaiu  with,  on  appointment,  407. 
contingent  on  donee  leaving,  473. 
death  of  one  of  objects,  162. 

Hmited  to  those  living  at  testator's,  if  power  created  by  will, 
490. 
unless  there  is  a  contrary  intention,  490. 
defective  execution  aided  iu  favour  of,  341. 
eldest  son,  499. 

extinguishment  of  power  to  appoint  to,  1 6. 
grandchildren  not  objects,  493. 
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CHILDEBN — continued. 
illegitimate,  487. 

iniant,  to,  not  necessarily  fraudulent,  412. 
legitimate,  prima  facie  meant,  487. 
repute,  488. 

power  created  by  deed  or  by  -will,  488,  489. 
life  estate  •with  general  power  given,  322. 

of  appointing  by  mil,  322. 
who  are  objects,  490. 
marriage  of  any,  when  included,  491. 
parents,  substituted  for,  497. 
period  for  ascertaining  class,  475. 
portions,  ademption  and  satisfaction,,  394 — 402. 
power  to  appoint  to,  when  class  is  ascertained,  490. 
refunding  by,  324,  369. 

taU,  estate,  created  by  devise  to  A.  and  his,  491. 
ventre  sa  mere,  child  en,  included,  490. 
wife  and  children,  power  to  appoint  to,  491. 
younger,  498. 

eldest  son  must  take  estate  to  be  excluded  from  class  of,  499. 
period  for  ascertaining  class,  502. 

CHOSBS  IN  ACTION, 

husband  entitled  to  wife's,  when,  123. 

CLASS, 

contingent  class,  appointment  to,  305. 

death  of  member  of,  eflect  on  power,  163. 

period  for  ascertaining,  in  default  of  appointment,  475. 

appointees,  490. 
survivorship  of  power  given  to,  456. 

COLLATEEAL 
power,  8. 

formerly  could  not  be  extinguished,  11. 

COMMITTEE, 

exercise  of  powers  of  lunatic  by,  451. 

COMMON  LAW  POWERS,  1. 

execution  of,  as  distinct  from  Statute  of  Uses  powers,  175. 

CONDITION, 

precedent  to  power,  148. 

of  sale,  150,  151. 
subsequent,  150,  298,  299,  382,  432,  433. 
tacit,  in  power  to  appoint  portions  to  younger  children,  498,  499. 
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CONDITIONAL 
alienation,  21. 
appointment,  299. 

CONFIDENCE, 

power  involving  personal,  97. 
cannot  be  delegated,  441. 
CONPIEMATION 

of  invalid  appointment,  208. 

CONSENT, 

death  of  person  to,  terminates  power,  140. 
delegation  of,  441. 

must  be  given  in  lifetime  of  donee,  138. 
to  marriage,  141. 

dispensed  with,  142. 
want  of,  not  dispensed  with,  131. 

CONSIDEEATION 
to  raise  use,  4. 

CONSTEDCTION 

of  advancement  clause,  402. 
of  executory  devises,  290. 

instruments,  105. 
of  power  to  jointure,  517. 

CONTEMPOEANEOUS  SETTLEMENT, 
contract  for,  effect  of,  418,  419. 
not  fraudulent,  417  et  seq. 
strangers,  interests  may  be  given  to,  by,  420. 

CONTINGENCT, 

excessive  execution  depending  on,  interim  application  of  fund,  300. 
execution  of  power  before,  143. 
power  to  arise  on,  147,  156. 

CONTINGENT 

appointment,  till  event  interest  passes  under  residuary  appointment, 

300. 
appointment  on  donee  leaving  children,  473. 
class,  appointment  to,  good,  305. 
estates,  63. 
person,  general  power  can  be  exercised  by,  155. 

formerly  could  not  exercise  at  law  by  deed,  154. 
before  Wills  Act,  155. 
cannot  exercise  limited  power,  158,  159. 
remainder,  since  1877... 307. 

read  as  springing  use,  289. 

CONTINGENT  EEMAINDBES  ACT,  1877. ..307. 
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CONVEESION, 

not  eflected  by  power  unless  exercised,  10,  548. 
on  appointment,  322. 

CONVBTANCING  ACTS, 

auction,  sales  by,  under,  655. 
completion  by  executors  of  testator's  contract,  75. 
contracts  for  leases,  proyision  as  to,  in,  591. 
disclaimer  under,  90. 

husband's  appointment  to  wife  before,  288. 
incumbrances,  sale  under,  free  from,  551. 
receipt  clause  under,  547. 
release  of  powers  under,  11. 
relief  against  forfeiture  under,  630 — 632. 
surviTorsbip  of  powers  under,  461,  462. 
trustees,  appointment  of  new,  under,  645. 
separate  sets  of,  under,  652. 

COPYHOLDS, 

covenant  to  surrender,  103. 

power  may  co-exist  with,  fee  in,  38. 

sm^render  of,  supplied  in  fayour  of  wife,  341. 

OOEPOEATION, 

iaoluded  in  person,  8. 
powers  delegated  by,  444. 

COSTS, 

action  relating  to  appoiuted  and  unappointed  fund,  254. 
exchange,  of,  524. 

COUET 

for  deciding  questions  on  wills,  what  is  proper,  119. 

COVENANT 

and  charge,  incidence  of  liability  on,  402. 

appointment  in  pursuance  of,  408. 

damages  in  respect  of,  409. 

not  to  exercise  power,  16. 

recital  may  amount  to,  521. 

to  exercise  power  to  jointure,  520. 

specific  performance  of,  521. 
to  settle  estate  on  issue  excludes  power  to  charge  portions,  528. 
stand  seised,  4. 
surrender  copyholds,  103. 
will,  not  to  revoke,  409. 

to  appoint  by,  when  aided,  336. 
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COYEBTTJEE, 

execution  of  power  during,  120. 

CEEATION  OF  POWEES, 

absolute  gift  or  power,  52  et  seq. 

"  assigns,"  by  force  of  word,  50. 

charge  of  debts  by,  79—82. 

contingency,  on,  1-17. 

exception  out  of  prohibition,  by,  48. 

executed  and  executory  instruments,  in,  103 — 108. 

executor  of  executor,  in,  93. 

executors,  in,  by  devise,  68  et  seq. 

blending  of  realty  and  personalty,  72. 

division  into  shares,  72,  73. 

under  22  &  23  Vict.  c.  35... 86— 89. 
fee,  extends  jjj'ima /aciV  to  disposition  of,  98. 
general  failure  of  issue,  arising  on,  113,  114. 
implication,  by,  48. 

inheritance,  words  of,  not  necessary  for  enabling  disposition  of  fee,  98. 
intention,  indicia  of,  for,  62  et  seq. 
married  woman,  in,  118. 

notwithstanding  coverture,  119. 
necessity,  by,  49. 

object  of  power  may  be  anything  not  illegal,  110. 
perpetuity,  114. 
recital,  by,  48. 
reference,  by,  101 — 103. 

inference  against  creation  of  additional  powers  by,  109. 
repugnant  to  absolute  gift,  64. 

where  power  testamentary  only,  66. 

distinction  between  realty  and  personalty,  68. 
requisites  for,  48. 
severance  of  reversion  for  purpose  of,  63. 

CKEDITOES, 

cannot  have  appointment  to  volunteers  aided,  339. 
defective  execution  aided  in  favour  of,  337. 

CUETEST, 

estate  by,  not  forfeited  by  adultery,  527. 

or  PBES,  315—317. 


DAMAGES, 

breach  of  covenant  to  appoint,  on,  409. 
lessee  can  recover  against  tenant  for  Hfe,  348. 
recovered  against  lessee,  who  entitled  to,  642. 
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DATE, 

appointee  takes  from  wliat,  237. 

DEATH, 

of  person  with  power  of  consent,  140. 

donee's,  does  not  cause  lapse  of  estate  of  person  entitled  in  default, 

237. 
joint  power,  of  one  of  two  donees  of,  160. 
reference  to,  need  not  make  power  testamentary,  66. 

DEBTS, 

accumulation  to  pay,  112. 
charge  of,  creates  power  of  sale,  79,  81. 
direction  to  pay  creates  charge,  75. 
to  executors  to  pay,  77. 

effect  of,  on  execution  of  limited  power,  184  et  seq. 
general  power,  property  appointed  under,  assets  for  payment  of,  254. 
inquiry  by  purchaser  as  to,  where  executor  sells  realty,  82  et  seq. 

leaseholds,  85. 
legal  estate  not  affected  by  charge  of,  79. 
presumption  as  to  payment  from  lapse  of  time,  84. 
power  of  sale  if  personal  estate  insufficient  to  pay,  151. 
powers  created  by  22  &  23  Vict.  c.  35,  to  enable  sale  for  payment  of, 

86—89. 
purchaser  from  executor  need  not  inquire  as  to  existence  of,  82. 
except  alter  twenty  years,  84. 

DEED, 

alterations  iq,  presumed  to  be  made  before  execution,  7. 
appoiatment  by,  to  stranger  for  Ufe  with  remainder  to  object,  bad, 

307. 
date  from  which,  speaks,  287. 
definition  of,  173. 

execution  of,  exercising  power,  134. 

gift  of  life  interest  does  not  prevent  exercise  of  power  by,  60. 
lost,  129. 

power,  created  by,  to  appoint  to  illegitimate  children,  489. 
power,  exerciseable  by,  cannot  be  executed  by  will,  172,  332. 
testamentary,  when,  173. 
wUl  required,  execution  by  deed  bad,  172,  332. 
win,  whether  power  exerciseable  by  deed  or,  60. 

DEFAULT  OF  APPOINTMENT, 

death  of  donee  does  not  cause  lapse  of  estate  in,  237. 
effect  of  appointment  on  estate  in,  275,  276. 
implied  gift,  persons  entitled  under,  take  equally,  476. 
period  for  ascertaining  class  of  persons  entitled  in,  475. 
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DEFAULT  OF  APPOINTMENT— co»?<»nMe(f. 

persons  entitled  in,  acts  of,  do  not  affect  power,  24. 
nominatim  as  tenants  in  common,  162. 
void  power  does  not  affect  estate  in,  115. 

DEFEASIBLE  APPOINTMENT,  161. 

DEFECTIVE  EXECUTION, 

aided  in  eqxdty,  when,  327  et  seq. 

although  donee  married  woman,  329. 
covenant  to  appoint  by  will,  336. 
not  aided  when  accidental  non-execution,  334. 

breach  of  trust,  execution  would  be,  334,  335. 
execution  is  by  deed  instead  of  will,  332. 
essence  of  power,  330. 
non-execution,  333. 

unless  fraud,  5«.,  334. 
leasing,  power  of,  statutory  aid,  351  et  seq. 
persons  in  whose  favour  no  relief  given,  329,  335,  339,  342. 
persons  in  whose  favour  relief  given,  336—348. 
charities,  340. 
creditors,  338,  339. 
lessee,  337. 
mortgagee,  337. 

persons  for  whom,  appointor  under  a  natural  or  moral  obliga- 
tion to  provide,  341,  342. 
quantum  of  provision,  341. 
purchasers  for  value,  336,  337. 

when  they  have  better  equity  than  creditors,  339. 
powers,  of  what,  can  be  aided,  343,  345,  347. 
not  statutory  powers,  343,  345,  347. 

DEFICIENCT, 

of  estate  charged,  abatement,  251. 

of  personal  estate,  power  of  sale  in  case  of,  151. 

DELEGATION,  440—452. 
bankruptcy,  on,  450. 

beneficiaries  may  be  consulted  by  trustee,  441. 
consent,  none  of  power  to,  443. 
corporation,  by,  444. 
election  raises  no  case  of,  379. 
excess  by  way  of,  311 . 
executor,  powers  of,  447. 
experts,  consulting,  is  not,  441. 
general  power,  where,  446. 
guardianship  of  infants,  446. 
judgments,  operate  as  involuntary,  450. 
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DELEGATION— cojrftnMed!. 
lease,  not  of  power  to,  444. 
lunatic,  powers  of,  how  exercised,  451. 
ministerial  acts,  of,  allowed,  445. 

mortgage,  power  to,  authorizes  insertion  of  power  of  sale,  448 — 450. 
necessity,  iu  case  of,  443. 
ownership,  powers  of,  446. 

personal  confidence,  non«  of  power  involving,  441. 
Settled  Land  Act,  none  of  powers  under,  444. 
trustee,  by,  of  management  of  property  abroad,  443. 

for  sale,  443. 

of  power  to  give  receipts,  547. 
Uses,  none  of  powers  operating  under  Statute  of,  445. 
will,  powers  exerciseable  by,  do  not  pass  to  trustee  in  bankruptcy, 
450. 

DEMISE, 

win  not  support  appointment  of  fee,  4. 

DESIGNATED  PERSONS, 

exercise  of  contingent  power  by,  144. 

DETEEMINABLE  POWERS, 

must  be  exercised  before  event,  160. 

DEVISE, 

to  uses  operates  under  Statute  of  WUls,  6i 

DEVISEE, 

in  trust,  sale  by,  86. 

DISCLAIMER, 

Conveyancing  Act,  Tuider,  90,  91,  462. 
executors,  by,  relates  back,  90.  , ' 
implied  power  of  sale  of,  91.      i 
lapse  by,  245. 

DISCRETIONARY  POWER, 
eifect  of  bankruptcy  on,  25. 
leasing  power  is,  444. 
refusal  by  trustees  to  exercise,  46. 

DISTRESS, 

by  remainderman,  616. 

DIVORCE, 

efEect  on  powers,  39. 

variation  of  settlements  by  Court,  39  et  seq. 
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DOMIOIL, 

efiect  on  mil,  131,  132. 


DONEE, 

death  of,  does  not  cause  lapse  of  estate  in  default,  237. 

duty  of,  to  execute  powei-,  wlien,  463. 

married  woman,   trustee  in    bankruptcy    cannot    exercise    general 

power  of,  450. 
of  general  power  can  appoint  to  himself,  8. 
parent,  queers  able  to  be  donee  and  object,  492. 

DOUBTFUL  TITLE, 

bow  far  forced  on  purchaser,  81. 

DOWEE, 

forfeiture  of,  on  adultery,  39. 

DUTY, 

disclaimer  to  reduce,  245. 

legacy,  279. 

power  coupled  with,  cannot  be  released,  aemhle,  12. 

probate,  278. 

succession,  282. 

on  sales  under  Settled  Estates  Act,  shifted  to  purchase- 
money,  283. 
on  sales  under  Settled  Land  Act,  284. 


ELDEST  SON, 

meaning  of,  500. 

settlor  must  stand  in  loco  parentis,  502. 

ELECTION, 

appointments  under  powers,  applies  to,  377 — 382. 
absolute,  necessary,  377. 

followed  by  modifications,  380. 
compensation,  disappointed  donee  entitled  to,  383. 

out  of  what  property,  384. 
default,  gift  to  person  entitled  in,  and  appointment  to  stranger,  379, 
delegation,  379. 
derivative  title,  381. 
efiect  of,  386. 

exclusive  appointment,  379. 
heir,  393. 
implied,  391. 

incapacity  of  appointee  to  accept,  393. 
to  give  up,  384. 
infant,  385,  386,  390. 
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'ELECnON— continued. 

instrument,  none  between  two  clauses  in  same,  380. 

knowledge  necessary,  390,  391. 

lapse  of  time  not  usually  implied  from,  alone,  392. 

limited  power,  between  two  appointments  under,  384. 

married  woman,  385,  386,  387. 

partial  interest,  wlien  testator  has,  389. 

persons  to  whom  principle  applies,  385. 

presumption  of,  392. 

principle  of,  376. 

limits  of  its  application,  380. 
property  to  which  it  applies,  385, 
requisites  of  binding,  390. 

for  raising  case  of,  388. 
revocation  of  absolute  appointment  and  gift  to  appointee,  by,  379. 

in  excess  of  power,  380. 
satisfaction,  q.  v.,  395. 

successive  appointments  in  same  instrument,  381. 
tenant  for  Ufa  by,  eflect  of,  386. 
valid  appointment  with  improper  condition,  382. 
will  and  property  taken  under  derivative  title,  none  between,  381. 

ENTEY, 

by  lessee,  355. 

EQUALLY, 

when  Court  gives  to  objects  in  default  of  appointment,  476. 
unless  author  has  laid  down  a  rule,  477. 

EaTJITABLE  POWEES,  2. 

EQUITY, 

appointments  in  substantial  accordance  with  expressed  purpose  of 

power,  good  in,  319. 
estate  appointed  instead  of  proceeds  of  sale,  good  in,  321. 
jointure,  appointment  to  trustees  for  wife,  good  in,  320. 
proceeds  of  sale  appointed  instead  of  estate,  good  in,  320. 

EQUITY  OF  EEDEMPTION, 

parol  evidence  admissible  to  rebut  presumption  of  appointment  of, 

167. 
reservation  of,  if  alone,  does  not  operate  as  appointment,  165. 
wife  joining  in  mortgage,  166. 

ESTATE, 

appointed  instead  of  proceeds  of  sale,  321. 
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ESTATE  TAIL, 

created  by  devise  to  A.  and  Hs  children,  when,  491. 

whether  power  is  paramount  to,  26. 
EVIDENCE, 

appomtmentby  way  of  mortgage,  of  intention  to  resettle,  165, 168,  171. 

recital  not  necessary,  lYO. 
estate  of  testator,  as  to,  on  question  of  execution  of  power,  229. 
where  testatrix  is  married,  230. 
when  specific  fund  mentioned,  231, 
intention  to  execute  power,  of,  176  et  seq. 

from  nature  of  limitations,  225,  226. 
married  woman,  of  separate  estate,  in  action  against,  necessary,  265. 
onus  of  proof,  volunteer  and  purchaser,  199. 
appointment  fraudulent,  413. 
parol,  admissible  to  rebut  presumption  of  equity,  167. 

inadmissible  to  show  intention  not  to  execute  power,  268. 
EXCESSIVE  EXECUTION, 

absolute  appointment  with  modifications  ia,  -301,  313. 
altematiTB  gifts,  perpetuity,  297. 

contravening  power,  305. 
charge,  object  takes  free  from  unauthorized,  299. 
condition  annexed,  299. 
contingent,  destination  of  fund  meanwhile,  300. 

class,  appointment  to,  305. 
cy-pres,  315 — 317. 
deed,  legal  estate  appointed  to  stranger  for  life,  remainder  to  object, 

bad,  307. 
delegation,  311. 

estate  larger  than  authorized,  317. 

estate  difierent  from  that  expressly  authorized,  318 — 326. 
lease,  for  longer  term  than  authorized,  good,  pro  tanto,  318. 
perpetuity,  286—298. 
severable,   excess  rejected  if  appointment  is,   298 — 301,   312 — 315, 

317,  318. 
succession,  appointment  to  stranger,  and  objects  in,  306 — 310. 
will,  legal  estate  appointed  to  a  stranger  for  life,  remainder  to  object, 
good  as  to  latter,  309. 
EXCHANGE, 
cost  of,  524. 

partition  authorized  by  power  of,  when,  556. 
power  of,  usual,  544. 

EXCLUSIVE  POWEE, 

appointment  under,  which  exhausts  fund,  fails,  365. 

but  might  be  made  good  by  event  subsequent,  366. 
what  is  exclusive,  370. 
creation,  words  apt  for,  of,  362. 
F.  XX 
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EXCLUSIVE  POWBE— coMimwei^. 
"  aU  and  every,"  363. 
death,  of  one  or  more  of  objects,  162,  163. 
definition,  362. 

event,  appointment  bad  in  inception  may  be  good  in,  366. 
11  Geo.  4  &  1  Will.  4,  o.  46. ..162,  372. 
hotchpot,  367—370. 
illusory,  371,  373. 

Lord  St.  Leonards'  Act,  372. 

construction  of  the  Act,  373. 
Lord  Selborne's  Act,  374. 

construction  of  the  Act,  374,^  375. 
non-exclusive,  363. 
"such,"  363. 

EXECUTED  INSTEUMENT, 

hotchpot  clause  not  implied  in,  367. 

issue  not  restricted  by  subsequent  -words  in,  496. 

powers  in,  not  cut  down  except  by  express  words,  103. 

EXECUTION, 

attestation  clause,  form  of,  135. 

"  beneficial  power,"  186. 

blending  of  appointed  fund  and  residue,  184. 

condition  precedent,  148. 

consent  to,  when  precedent,  131. 

contingency,  to  arise  on,  147. 

before,  of  present  power,  144. 
contingent  person  by,  154. 

not  if  power  limited,  159. 
deed,  presumption  of  due,  in  lost,  129. 
defective,  g.  v.,  327. 
determinable  power,  160. 

domicil,  by  will  executed  according  to  law  of,  133. 
equity,  what  is  suificient,  in,  318—326. 
essential  requisites  must  be  observed,  131. 
estate  and  power,  where  man  has  both,  266,  267. 
excessive,  q.  v.,  285 — 326. 
felon,  by,  116. 

formalities  of,  statutory  alteration  as  to,  131—135. 
forum  for  deciding  question  of,  by  wlU,  119. 
general  power,  of,  q.  v.,  228,  229. 

and  limited,  distinction  between,  present  to  appointor's  mind 
190. 
grant,  how  far,  266,  267. 
instrument  of,  172. 
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EXECUTION— con<j-«,!,f(?. 

intention  not  to  execute,  196,  205. 
to  execute,  176  et  seq. 

■what  sufficient,  191,  194. 
invalid  appointment,  notwithstanding  previous,  201. 
limited  power  of,  q.  v.,  183. 

not  by  -will  made  before  creation  of  power,  226,  227. 
married  woman,  by,  116 — 123. 
non-existent  power,  of,  156. 
one  power  of,  by  execution  of  another,  197. 
period  for  perfecting,  131,  138. 
probate  necessary,  if  will  made  in,  134. 

property  and  power,  distinction  between  present,  to  appointor,  189. 
purchaser,  in  favour  of,  199. 
revocation,  of  powers  of,  208. 
security,  by  way  of,  168. 
several  instruments,  by,  175. 
technical  words  not  necessary  to,  175. 
tremsfer,  by  signing,  178. 
transmutation  of  estate  by,  1. 
volunteers,  in  favour  of,  199. 

will,  by,  made  before  creation  of  general  power,  222 — 225. 

limited  power,  226,  227. 
general  devise  in,  of  general  power,  227,  228. 

in  absence  of  contrary  intention,  227,  228,  235. 
secMS,  before  WiUs  Act,  227. 
limited  power  by  contingent  person,  159. 

EXECTJTOES, 

acting,  sale  by,  under  21  Hen.  8,  c.  4... 89. 

as  to  Ireland,  91. 
administration  decree,  efiect  of,  on  power  of,  41,  44. 
appointed  fund,  entitled  to  receive,  325. 
appointment  to,  efiect  of,  56. 

of  appointor,  efleot,  243. 
completion  of  testator's  contract  by,  75. 
creation  of  charge  by  direction  to  pay  debts,  75. 

where  executors  directed  to  pay,  77. 
where  estate  devised  to  one  or  to  several  unequally, 
78,  79. 
creation  of  power  in,  or  gift  in  fee  to,  68. 
by  charge  of  debts,  79. 

by  direction  to  sell  without  naming  vendor,  69  et  seq. 
blending  of  realty  and  personalty,  72. 
equitable,  not  legal  estate,  afiected  by,  79 — 82. 
mere  division  into  shares,  72,  73. 
XX  2 
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EXBOTJTOES— coMiiwwecf. 

delegation  of  powers  of,  44Y. 

executor  of,  has  power  of  executor,  93. 

inq^uiries  as  to  debts  by  purobaser  from,  under  implied  power,  82. 

as  to  leaseholds,  85. 
mortgage  by,  to  raise  money  to  pay  debts,  89. 
powers  given  to,  by  22  &  23  Vict.  c.  35... 86— 89. 
probate,  acts  of,  before,  95. 
renouncing,  may  purchase,  92. 
sale  to  themselves,  bad,  92. 
surviving  executors,  sale  by,  92. 

where  executors  are  personally  meant  to  act,  97. 

EXBOUTOET  DEVISE, 

rules  of  construction  respecting,  290. 

EXECUTORY  GIET, 

to  object  in  defeasance  of  gift  to  stranger,  good  if  event  happens,  303. 
to  stranger,  in  defeasance  of  gilt  to  object,  302. 

EXECUTOET  INSTRUMENT, 
construction  of  powers  in,  105. 

of  "issue"  in,  494,  495. 
hotchpot  clause  iu,  367. 

EXTINGUISHMENT, 

acquisition  of  fee,  by,  31. 

administration  decree,  by,  41 — 46. 

alienation  of  particular  estate,  by,  19. 

alternative  powers,  37. 

collateral  power,  11. 

covenant  may  operate  as  release,  16,  17. 

although  voluntary,  16,  17. 
disclaimer,  90,  461,  462. 
divorce,  does  not  eflect,  38. 
exercise,  not  necessarily,  by,  35. 
fine  or  recovery,  by,  17. 
implication,  by,  16,  17. 
judicial  separation,  does  not  effect,  39. 
limited  powers,  of,  16. 
married  woman,  powers  of,  18. 
merger,  31,  32. 
mortgage,  of  powers  in,  17. 

nullity  of  marriage,  decree  for,  effect  on  powers,  39. 
payment  into  Court  by  trustee,  46. 
purposes  completed,  32. 

where  appointees  are  under  disability  34. 
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EXTINGUISHMENT— co«M»  ued. 

recital  may  amount  to  agreement  to  release,  17. 
release,  16. 

re-marriage,  possibility  of,  does  not  effect,  41. 
testamentary  powers  of,  16. 


"FAMILY,'' 505,  506. 

FAMTT.Y  AEEANGEMENT, 

distinguislied  from  fraudulent  appointment,  421. 

FEE, 

appointment  of,  demise  wiU  not  support,  4. 

merger  in,  of  power  given  to  owner  of  particular  estate,  31. 

power  may  co-exist  with,  38. 

smaller  interest  may  be  given  where  power  to  appoint,  32. 

words  of  inheritance,  power  extending  to,  without,  98. 

FELON, 

execution  of  power  by,  116. 

FINES 

and  recoveries,  destruction  of  powers  by,  17. 

FOEFEITTJEE  CLAUSE, 

must  be  within  limit  of  perpetuity,  293. 

FRAUD, 

reappointment  where  former  appointment  invalid  fr-om,  203. 
semble,  non-execution  may  be  aided  if  there  is,  334. 

FEAUDS,  STATUTE  OF, 
must  be  satisfied,  174. 

FEAUDULENT  APPOINTMENTS, 
acquiescence,  404,  415. 
advancement,  under  powers  of,  404. 
antecedent  agreement,  ilo  et  seq. 
bargain  for  purchase  of  child's  share  on  appointment  to  him,  407. 

for  benefit  of  stranger,  416. 
benefit,  when  appointor  may,  409. 

when  benefit  to  him  avoids  appointment,  415  ef  seq. 
lond  fide,  execution  of  power  must  be,  403. 
building  lease,  to  enable,  is  not  necessarily,  410. 
condition,  298,  299,  382,  432,  433. 
confirmation,  404. 

contemporaneous  settlement,  417  et  seq, 
corrupt  purpose,  405, 
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FEATJDULENT  APPOINTMENTS— coreimMeo!. 
family  arrangement,  421. 
foreign  purpose  to  power,  421. 

intention  of  author  collected  from  deed  only,  424. 
forfeiture  clause,  423. 

grandcHldren,  interests  given  to,  by  way  of  settlement,  420. 
in  part  only,  404. 
infancy  of  appointee,  412. 
issue  of  marriage,  cannot  support  fraudulent  appoiiitment  to  parent, 

431. 
Jew,  forfeiture  on  marrying  anyone  but,  423. 
joint  power,  under,  404. 
jointure,  severable,  434. 
jointuring  power  under,  433  et  seq. 
liability  of  appointor,  405. 

trustees,  414. 
Married  Women's  Property  Act,  1882... 420. 
motive  and  purpose,  distinction  between,  428. 
onus  prdbandi,  413. 

purchaser  for  value,  with  legal  estate  and  without  notice,  429. 
purchase  of  child's  share  by  father,  407,  408. 
purpose,  material,  405,  421. 
reappointment,  effect  on,  203,  204. 
residence  abroad,  appointment  conditional  on,  423. 
release,  15,  408,  439. 
repudiation  of  condition,  425. 
residence  abroad,  423. 
revocation,  411. 
severance,  431. 
trustees'  consent,  408. 

costs,  414. 

liability,  414. 
ultimate  limitation  to  appointor  not  necessary,  411. 

GENEEAL  POWERS, 

appointment  to  executors  makes  property  testator's,  243. 

trustees  makes  property  appointor's,  244. 

assets,  property  appointed  is,  for  payment  of  debts,  254. 

by  married  woman,  quaere,  256,  257. 
child,  lapse  of  appointment  to,  prevented,  236. 

limitation  to,  in  default,  not  repugnant  to  general  power  in 
executed  deed,  103. 
contingent  person,  may  be  exercised  by,  154. 
donee  of,  may  appoint  to  himself  or  his  own  executors   8. 
definition,  1.  ' 

under  Wills  Act,  233. 
under  Probate  and  Legacy  Duty  Acts,  280. 
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GENERAL  TPOWERS— continued. 

execution  of,  by  what  words,  228,  229,  233. 

by  mil,  wlien  executor  entitled  to  receive  fund,  326. 
whether  property  appointed  for  all  purposes,  23Y. 
execution  and  intention  necessary,  178. 
lapse,  sect.  33  of  Wills  Act  applies  to,  236. 
Legacy  Duty  Act,  for  the  purposes  of,  280. 
life  estate,  with,  322. 

married  woman,  exercise  of,  by,  257 — 265. 
perpetuity,  286  et  seq. 

postponing  period  of  distribution  does  not  prevent  execution  of,  7. 
real  estate,  evidence  of  state  of  testator's  property  admissible  in  case 

of,  229. 
recital,  177. 

specific  fund,  evidence  of  state  of  testator's  property  if,  231. 
will  made  before  creation  of  power  may  exercise,  222 — 225. 

even  if  words  of  futurity  in  instrument  creating  the  power,  225. 
power  to  appoint  by,  is,  7. 
Wills  Act,  before,  227. 

sect.  27,  general  gift  executes,  227,  228. 
what  are  sufficient  general  words,  228,  233. 
GIFT, 

in  default,  extent  of,  476. 

GEPT  OVEE, 

ia  default  of  objects  of  power,  467. 

power  to  appoint  among  objects  without,  466. 

GEANDOHILDKEN, 

not  objects  of  power  to  appoint  to  children,  493. 

GEOSS,  POWEE  m, 

infant  cannot  exercise,  125. 

interest  may  be  charged  where  there  is  power  to  charge  a  gross  sum, 

321,  535. 
power  in,  9,  27. 

extinguishment  of,  27 — 31. 

GUAEDLAJSTSHIP, 
of  infant,  446. 


HBIE, 

childa-en  and  their  heu-s,  power  to  appoint  to,  493. 

disclaimer  of  trustees  will  not  transfer  powers  involving  discretion 

to,  460. 
election  by,  393. 
remainder  to,  rule  in  Shelley's  case,  56. 
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"  HEIES  OF  THE  BODY,"  57,  SOff. 

KBEIOT,  623. 

HOTCHPOT  CLAUSE, 

distinction  between  deeds  poll  and  inter  partes,  369. 
not  implied  in  executed  instruments,  367. 
ayments  once  made,  when  final,  369. 
two  settlements  with  distinct,  370. 
what  property  is  brought  in,  370. 

interest  thereon,  370. 
when  appointment  operates  to  introduce,  368,  369. 

HUSBAND, 

appointment  to  wife  by,  8,  288. 

covenanting  business  shall  be  wife's,  authorizes  advancement,  324. 

debts,  payment  of  husband's,  when  advancement  of  wife,  324. 

defective  execution  not  aided  in  favour  of,  342. 

object,  not  proper,  of  power  of  appointment  to  wife,  323. 

wife  advanced  by  lending  money  to,  324. 

wife's  separate  property,  right  to,  at  her  death,  122. 


ILLEGAL, 

object  of  power  must  not  be,  110. 

ILLEOITIMATE  CHILD, 

children,  prima  facie  not  object  of  power  to  appoint  to,  487. 

description  of,  488. 

"family,"  505. 

future,  provision  for,  bad,  489. 

repute,  488. 

IMPERATIVE  TRUST, 

conversion  effected  by,  10. 

IMPLICATION, 

creation  of  power  by,  48. 

executors,  of  powers  of  sale  in,  79. 

reference  by,  of  powers,  101. 

release  of  power  by,  13,  14. 

restriction  of  general  power  by,  103,  105,  119. 

sale,  of  power  of,  48. 

insertion  of  power  by,  546. 
survivorship  of  powers  by,  461. 
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IMPLIED  aiPT, 
cliarities,  to,  468. 

oonti'My  mtention  expressed  in  -will  prevents,  469. 
discretion  to  exclude  does  not  negative,  470. 
gift  over  in  default  of  objects,  467. 
none,  if  gift  over  in  default  of  appointment,  471. 

unless  gift  over  on  event  wMoli  does  not  happen,  471. 
period  of  vesting,  472. 
power  to  appoint  to  objects,  no  gift  over  in  default,  466. 

INCOME, 

tenant  for  life  paying  interest  in  excess  of,  540. 
unUmited  gift  of,  gives  capital,  54. 

INCOME  TAX 

on  jointure,  523. 

INDOESEMBNT, 

power  reserved  by,  7. 

INFANT, 

advancement,  no  repayment,  324. 

advowson  of,  125. 

alienation  by,  123. 

appointment  to,  not  necessarily  fraudulent,  411. 

consent  of,  dispensed  with,  130. 

election,  385,  386,  390. 

execution  of  power  by,  124. 

guardianship  of,  446. 

lease  by,  643. 

limits  of  power  of,  125. 

renewal  by,  591. 

reversionary  property  appointed,  settlement  of,  420. 

Settled  Land  Acts,  provisions  as  to,  572. 

INHEEITANCE, 

power  to  dispose  of  fee  may  be  created  without  words  of,  98,  99. 

INSTEUMENT  IN  WEITING, 
definition  ol,  173. 

INTENTION, 

contrary,  within  Wills  Act,  235  et  seq. 
evidence  of  state  of  testator's  property,  229 — 233. 
not  to  execute,  when  express,  196. 

of  testator  exercising  general  power  to  take  property  out  of  instru- 
ment creating  power,  237. 
appointment  to  trustees  for  appointee,  238. 
to  testator's  trustees,  238,  239. 
direct,  239. 
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INTES^iTlOJ^— continued. 
reqiiisites  to  sh-ow,  176. 
sufficient  indications  of,  what  are,  191 — 193. 
to  execute  power,  parol  evidence  of,  inadmissible,  268. 

necessary,  178,  205. 
to  revoke,  209. 

mTEEEST, 

at  wliat  rate,  536. 

charge  of,  authorized  by  power  of  charging  gross  stun,  321,  535,  537. 

tenant  for  life  must  keep  down,  537. 

action  against,  for  not  keeping  down,  538,  539. 

account  against,  extent  of,  541. 

paying  in  excess  of  iacome,  540. 

mTBELINEATION, 
power  inserted  by,  7. 

rNVALID 

appointment,  effect  on  subsequent  appointment,  201. 

when  fraudulent,  203. 
limitations  over,  where  no  absolute  appointment,  313. 
power,  does  not  affect  limitations  in  default,  115. 

INVESTMENT, 

change  of,  is  not  exercise  of  power  of  appointment,  178. 

ISSUE, 

"  die  without,"  in  will  before  Wills  Act,  114. 

meaning  of,  58,  59,  494. 

no  restriction  of,  by  subsequent  words  in  executed  instrmnent,  496. 

restriction  of,  by  subsequent  words  in  executory  instrument,  494. 

JOINT  TENANCY, 

created  by  gift  to  several  by  name,  491. 
"  relations,"  507. 
JOINTUEE, 

apportionment,  525. 
arises  de  die  in  diem,  524. 
clear  value,  522. 
construction  of  power,  517. 
covenant  to  exercise  power  to,  520. 

specific  performance,  521. 

subsequent  incapacity  to  execute,  52C 

as  to  value,  521. 
dower,  when  barred  by,  526. 
exchange,  cost  of,  524. 
exerciseable  from  time  to  time,  518. 
forfeited  by  adultery,  not,  527. 
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JOINTUEE— con^mwed. 

fraudulent  exercise  of  power,  434. 

future  use,  power  operates  as,  3. 

gift  of,  "without  any  deduction,"  523. 

income  tas,  523. 

possession,  usually  power  only  exerciseaUe  in,  519. 

priority  of  power,  512—515. 

succession  duty,  523. 

taxes,  appointing  free  from,  522. 

trustees,  appointing  estate  to,  for,  320. 

usual  power,  is  not,  516. 

value,  lands  of  certain,  524. 

wife,  wiether  appointee  must  be,  when  power  takes  effect,  527. 

future,  power  to  vary  marriage  articles  does  not  authorize,  323. 

second,  517,  518. 
"  wife's  fortune,"  in  proportion  to,  526. 

JTJDGMENT, 

operation  as  execution  of  general  power,  450. 

JUDICIAL  SEPARATION, 

powers  not  extinguished  by,  19,  39. 


KINGSDOWN'S  (LOED)  ACT, 
domicil  of  testators,  132. 


LAPSE, 

abatement,  250. 

aliquot  shares,  where  appointment  in,  246. 

appointment  of  property  charged  with  gifts  which  lapse,  249. 

charge  created  under  power,  of,  542. 

disclaimer,  by,  245. 

effect  on  exercise  of  power,  236. 

where  legacies  exceed  estate,  253. 
exclusion  of,  250. 

limited  power  of  appointment  under,  245. 
married  woman  testatrix,  240,  242. 
profit  by,  who  takes,  253. 
residue  of  fixed  sum  where  appointed,  246. 

appointed  as,  247,  248. 
resulting  trust,  when,  237,  238. 
WUls  Act,  s.  33,  applies  to  general  powers,  236. 

not  to  limited  powers,  236. 

"LAST  WILL,"  211. 
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LEASE, 

acceptance  of  rent  confirms  voidable  lease,  352,  356. 

does  not  confirm  void,  356. 
agreement  for,  is  not  generally  a  lease,  355. 
benefit  of  estate,  power  must  be  exercised  for,  589. 
building,  596,  640. 

under  Settled  Land  Act,  597,  639. 
cbarity  lands,  318,  609. 
commencement,  593,  616. 
concurrent,  619. 
contract  for,  589. 

by  predecessor  in  title,  590. 
by  tenant  for  life,  591. 
specific  performance  of,  592. 
counterpart,  634. 

covenant  to  lay  out  money  in  improvements,  622. 
damages  for  breach  of  covenants  in,  -wlio  entitled  to,  642. 
defective  execution,  aided,  337,  345. 

damages  against  tenant  for  Ufe,  348. 

statutory  aid,  351  et  seq. 
determinable,  610. 
discretionary  power,  is,  444. 
distress,  by  remainderman,  614. 

overt,  633. 
easement,  597. 
"  entry  "  by  lessee,  355. 
excess  of  power  in,  agreement  to  grant,  348. 
fair,  598. 
fine,  613. 
forfeiture,  relief  against,  iinder  Conveyancing  Act,  630. 

Tonderlease,  relief  imder  Conveyancing  Act,  1892... 631. 
fraudulent,  to  effect  building  lease,  not  necessarily,  410. 
futuro,  in,  612. 

generality  of  power  limited  to  carry  out  intention,  601. 
heriot,  623. 

implied  power  to,  in  trustee,  593,  595. 
improvements,  covenants  to  spend  money  on,  622. 
indefinite  power,  608. 
infant,  by,  643. 

renewal  by,  591. 
joining  strange  tenements,  599,  602. 
land  subject  to  two  settlements,  598. 

unlet  previously,  601. 

usually  demised,  600. 

under  Settled  Land  Act,  597. 
Uves,  for,  609,  611. 
nature  of  power  to,  588, 
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LEASE — continued. 

mansion  house,  573,  600. 
mines,  602. 

open,  what  are,  604. 
produce  of,  605. 
under  Settled  Land  Act,  605. 
mortgagor,  to  himseU  by,  564. 
possession,  in,  611,  615,  618. 
re-entry,  629,  632. 

relief  against,  630,  631. 
rent,  advance  in,  626. 
ancient,  624. 
apportionable,  is,  625. 
best  to  be  reserved,  613. 

not  necessarily  highest,  614. 
definition,  614. 

improvements,  covenant  to  spend  money  on,  622. 
incident  to  reversion,  626. 
payment  of,  625. 

in  advance,  626. 
reservation  of,  614,  627. 
uniform,  should  be,  624. 
usual,  624. 
yearly,  625. 
repairs  by  tenant,  635. 
repairing,  641. 

reservations  and  exceptions,  difference  between,  634. 
reversion  in,  611,  618. 

distinguished  from  lease  infuturo,  612. 
Settled  Land  Act,  under.    See  Settled  Laito  Act. 
specific  performance  of  agreement  to  grant,  318,  592. 
statutory  aid  to,  351,  389. 
surrender  of,  617,  620. 

presumed,  when,  616. 
suspension  of  power  to,  by  grant  of  term,  26. 
tenant  for  Hfe,  to  himself  by,  564. 
term,  what  authorized,  607. 

indefinite  power,  608. 
under  Settled  Land  Act,  697. 
for  less  than  authorized,  good,  610. 
for  longer  than  authorized  term,  good^ro  tanto,  318. 
except  as  to  charities,  318,  609. 
trust  estate  with  other  estate,  654. 
trustees,  without  express  powers,  by,  593. 

for  sale,  595. 
underlease,  forfeiture  of  superior  lease,  618. 
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LEASE — continued. 

usual  covenants  in,  638. 

power,  is,  596. 
void  and  voidable,  distinction,  356. 
waste,  604,  634. 

permissive,  635. 

rejection  of  clause  against,  604. 

LEASEHOLDS, 

executors  can  seU,  85. 

mortgage  of,  in  exercise  of  wife's  general  power,  167. 

LEASING,  POWEE  OP.    See  Lease,  and  Chapter  XVH. 
wlietlier  suspended  by  grant  of  term  by  donee,  26. 

"LEAVE," 

implies  tbat  power  is  testamentary,  62. 

LEGACY, 

duty,  279,  280,  281. 

execution  of  general  power  by,  234. 

limited  power  by,  to  object,  180. 
identity  of  amount  with  fund  subject  to  power,  180. 

LEGAL  ESTATE, 

charge  of  debts  does  not  afiect,  79. 
passed  by  donee  of  common  law  power,  1. 

LIMITATION, 

invalid,  and  no  absolute  appointment,  313. 
words  of,  bow  far  necessary  in  appointment,  289. 

LIMITATIONS, 

analogy  of  Statute  of,  applies  to  debts  of  married  women,  264. 
mortgagees  with  title  under  statute  can  seU  under  their  power,  34. 

LIMITED  POWEE, 

absolute  estate  in  default,  not  repugnant  to,  107. 

contingent  person  by,  159. 

definitions,  7,  233. 

general  words  may  suffice  to  execute,  183. 

legacy  to  object,  exercise  by,  180. 

objects  of.    See  Object. 

perpetuity,  286  et  seq. 

receipt  of  appointed  fund,  what  trustees  entitled  to,  325. 

release,  cannot  be  executed  after,  16,  438. 

revoked  by  a  revocation  of  "  aU  bequests  in  favour  of"  the  donee,  8. 
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LIMITED  FOWER-confmued. 

■will  made  before  creation  does  not  exercise,  226,  227. 
WUls  Act,  s.  27,  does  not  apply  to,  226,  227,  233. 
WiUs  Act,  s.  33 . .  236. 

LOST  DEED,  129. 

LITNATIO, 

delegation  of  powers  of,  451. 

donee  of  power  of  appointing  trustees,  650. 

exchange  of  land  of,  361. 

Settled  Land  Act,  provisions  as  to,  573. 


MAINTENANCE, 

power  of,  not  generally  controlled,  45. 

appointment  to  iusband  not  a  good  execution  of  power  to  direct,  323. 

trust  for,  483. 

uncertaiuty  of  amount  no  objection  to  trust  for,  483. 

wtere  shares  haye  been  appointed,  288. 

MALINS'  ACT,  18,  117. 

MANAGEMENT, 
powers  of,  21. 

after  decree  for  administration,  41. 

MANSION  HOUSE, 

Settled  Land  Act,  provisions  as  to,  573,  600. 

MAEEIAGE, 

children  of  any,  when  objects  of  power,  491. 

consent  to,  141. 

power  to  appoint  on,  292. 

revocation  of  will  by,  215,  216. 

reversionary  property,  settlement  of,  on,  420. 

MAEEIED  WOMEN, 

absolute  interest,  limitations  amounting  to,  257. 
assets,  property  subject  to  power,  how  far,  257 — 265. 

effectof  Actof  1882...264. 
bankruptcy,  265. 

consent  of,  when  of  unsound  mind,  131. 
contingent  power,  156. 
contracts  of,  before  Act  of  1882.  .264. 

where  no  separate  estate,  265. 
Court  proper  for  deciding  questions  of  execution  by  wiU  of,  119. 
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MAEEIED  'WOMEHJ—coniinued. 

debts,  may  appoint  for  payment  of,  263. 

defective  execution  aided,  thougli  donee  is,  329. 

election  by,  385,  386. 

evidence  of  separate  estate  of,  wben  necessary,  265. 

execution  of  powers  by,  116 — 123. 

funeral  expenses  of,  out  of  appointed  property,  263. 

general  engagements  of,  256,  263. 

general  power,  donee  of,  242. 

execution  of,  not  compelled  in  bankruptcy,  265. 
gift  to,  54,  55. 

husband's  death.,  power  arising  on,  156. 
lapse,  where  testatrix  is,  240,  242. 
Limitations,  Statute  of,  applies  to  debts  of,  264. 
mortgage  of,  reservation  of  equity  of  redemption  in,  165. 
presumption  that  will  executes  power  of,  230,  231. 
release  of  power  by,  18,  117. 
restraiut  on  anticipation,  19,  295. 

restriction  of  general  power  by  implication,  103,  105,  119. 
second  coverture,  execution  of  power  during,  118. 
separate  use,  120 — 123. 

ceases  at  death,  122. 

does  not  arise  till  coverture,  122. 

remainder  to,  where  power  has  not  arisen,  156. 
Settled  Land  Acts,  provisions  in,  as  to,  572. 
trustee  in  bankruptcy  cannot  exercise  power  of,  451. 

MAEEEED  WOMEN'S  PEOPEETY  AOT, 
effect  of,  on  powers  of  disposition,  157. 

on  general  engagements,  257 — 265. 
sects.  1  and  4 . . .  261. 

MAESHALLING,  514. 

MEEGEE, 

extraction  of  powers  by,  31. 
of  charge,  32. 

MINE, 

lease  of,  602,  605. 
open,  what  is,  604. 

MINEEALS, 

sale  of  land  apart  from,  360. 

MIXED  EUND, 

appointment  of,  322. 

MONEY, 

power  to  lend,  30. 
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MORTGAGE, 

administrator  of  transferee,  sale  by,  454. 

appointment  by  -way  of,  and  on  express  trusts,  difference  between, 

171. 
extinguishment  of  powers  in,  on  transfer,  17. 
general  power,  in  exercise  of,  165. 
lease  by  mortgagor  to  himself,  564. 
purchase  by  mortgagor  from  first  mortgagee,  564. 
reservation  of  equity  of  redemption,  165. 
sale,  power  of,  may  be  inserted  in,  448. 
wife  joining  in,  presumption,  166. 

MORTGAGEE, 

may  sell  under  power,  though  he  has  title  under  Statute  of  Limita- 
tions, 34. 
power  of  sale,  duties  of,  in  exercising,  550,  553. 

joining  other  mortgagees  in  exercising,  554. 
proviso  qualifying,  150. 
sale  by,  leaving  part  of  purchase-money  outstanding,  560. 

mortmain,  340. 
motivt; 

and  purpose  distinguished,  428. 

"  MY  PERSONAL  ESTATE," 

gift  of,  executes  general  power,  228. 

"MT  REAL  ESTATE,"  229. 


"  NEAREST  RELATIONS,"  508. 

NECESSITY, 

power  implied  from,  49. 

NEPHEWS  AND  NIECES,  494. 

NEW  TRUSTEES, 

abroad,  when  trustee,  649. 

alienation,  power  of  appointing,  can  be  exercised  after,  21. 

appointor  nominating  himself,  654. 

bankruptcy,  650. 

beneficiary  appointed,  654. 

continuing  trustee,  648. 

Conveyancing  Act,  1881,  s.  31.  ..645. 

applies  for  purposes  of  Settled  Land 
Acts,  646. 
when  this  power  arises,  647. 

F.  ^^ 
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NEW  TUTJSTBES— continued. 
costs  of  appointment,  655. 
death  of  sole  trustee  before  testator,  648. 
declining,  649. 
executors  of  deceased  trustee  are  not  bound  to  act,  647. 

mean  acting  exeoutors,  648. 
foreigner  appointed,  in  what  cases,  653. 
incapable  to  act,  649. 
lunacy  of  donee,  650. 

trustee,  650. 
notices  to  predecessors,  liability  for,  655. 
number,  diminishing,  651. 
augmenting,  650. 
persons  to  be  appointed,  653. 
residence  abroad,  649. 

retiring,  liability  for  trust  funds  in  peril,  656. 
separate  sets  of,  652. 
Settled  Land  Act,  43,  646. 
"  surviving  "  trustees,  647,  648. 
variation  of  power  of  appointing,  on  divorce,  40. 
void  appointment,  old  trustees  can  act,  655. 

NEXT  OF  KIN, 
limitation  to,  55. 

NON-EXECUTION, 

accidental,  no  relief  against,  334. 
unless  fraud,  serribU,  333. 

NON-EXISTENT, 

power  which  proves  to  be,  156. 

NULLITY, 

decree  of,  effect  on  settlement,  39. 


OBJECT, 

appointment  to,  jointly  with  stranger,  good  if  severable,  312. 

fails  if  not  severable,  313. 
child,  primd  facie  legitimate,  487. 

illegitimate,  488,  505. 
cHldren,  power  created  by  will  to  appoint  among,  is  limited  to  those 
existing  at  testator's  death,  490. 
unless  clear  intention,  aU  chUdren  should  be  included  490. 
children  of  what  marriage,  491.  ' 
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OBJECT— coaimwd. 

children  substituted  for  parents,  497. 

"  and  their  heirs,"  493. 
death  of,  162. 

donee,  parent,  qu.,  able  to  be  object  also  ?  492. 
eldest  son,  500. 

exclusiye  and  non-exclusive  powers,  of,  362—375,  487   504  505. 

"family,"  505.  '        ' 

gift  in  shares  to  be  apportioned  by  third  person,  466. 

gift  over,  power  to  appoint  without,  466. 

grandchildren,  493. 

heirs  of  the  body,  506. 

husband  of,  323. 

"  issue,"  restricted  by  subsequent  words  in  executoi-y  iasti'ument,  495. 

secus,  if  instrument  executed,  496. 
"  nearest  relations,"  508. 
"  nephews  and  nieces,"  494. 
of  limited  power,  486—510. 
only,  161. 

parents,  substitution  of  children,  497. 
"poor  relations,"  508. 
relations,  504. 
wife  and  children,  491. 
younger  children,  498. 

ONUS  PEOBANDI, 

appointment  fraudulent,  413. 

intention  to  execute  power,  on  volunteer,  199. 

OPEN  MINE,  504. 

OPTION, 

trustees  for  sale  cannot  give  future,  554. 

OWELTY 

of  exchange,  554. 

OWNEE, 

act  of  man  with  power  and  interest  attributed  to  latter,  266. 

unless  act  void  on  this  construction,  266. 
estate  passed  in  way  not  expressed,  to  effectuate  intention,  267. 
granting  estate  and  exercising  power,  266. 

OWNEESHIP, 

delegation  of  power  of,  446. 
dominion  of,  distinct  from  power,  1. 
power  of,  8. 

yt2 
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PAHENT, 

bargain  witli  cHldren  on  appointment,  407. 

donee  and  object,  492. 

purchase  of  child's  share,  407,  408. 

PAEOL 

evidence  admissible  to  rebut  presumption  of  equity,  167. 

not  admissible  to  show  intention,  268. 
trust,  when  good,  174. 

PAETIOULAE  POWEE, 

perpetuity,  donee  can  appoiat  to  no  one  to  whom  creator  of  power 

could  not  appoiat,  286. 
creation  by  wiU,  287. 

PAETITION, 

when  authorized  by  power  of  exchange,  656. 

PAYMENT 

into  Court  by  trustee,  eflect  on  powers,  46. 

of  portions,  532,  534. 

postponement  of,  when  authorized,  325. 

PENDENTE  LITE, 

appointment,  eHect  of,  45. 

PEEIOD, 

for  execution  of  powers,  36,  138  et  seq.,  142,  160,  164,  618,  519. 
of  vesting,  where  gift  is  to  a  class,  472. 

where  no  direct  gift,  474. 

of  executory  devise,  290. 
younger  children,  for  ascertaining  class  of,  502, 

PEEPETUITY, 

accumulation,  trusts  for,  112. 

alternative  events,  appointment  on,  296. 

creation  of  powers,  with  regard  to,  114,  115. 

excess  by  way  of,  286,  292. 

executory  devises,  290,  291. 

forfeiture,  gift  over  on,  293. 

general  failure  of  issue,  power  arising  on,  113,  114. 

general  powers,  286. 

life  estate  with  general  power  of  disposition,  292. 

by  win  only,  292. 
limitation  over,  on  gift  void  for,  296. 
marriage,  contingency  of,  may  avoid  appointment,  292. 
object  of  power  must  not  be  to  create,  110. 
particular  or  limited  powers,  286. 
possibility  on  a  possibility,  286,  294. 
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'PEBiP'ETlUTY— continued. 

power  of  sale  unlimited  in  time,  33,  111. 
restraint  on  anticipation,  295. 
revocation  of  uses  and  resettlement,  110. 
severable  gift  on  appointment,  291,  294,  296,  298. 
term,  power  annexed  to  overriding,  113. 
testamentary  general  power,  286. 
unborn  child  for  life,  remainder  over,  293. 
unborn  child  of  unborn  person,  294. 
woman  past  child-bearing,  295. 

PEESON 

includes  females,  18. 

PEESONAl  EEPEESENTATIVES, 
limitation  to,  55. 

PEESONALTY, 

the  Court  cannot  look  beyond  the  wiU  in  a  gift  of,  229. 
unless  specific  fund  referred  to,  231. 

PLATE, 

gift  of  use  of,  53. 

"POOE" 

relations  confined  to  statutory  limit,  508. 
unless  selection  authorized,  508,  509. 

POETIONS, 

ademption  and  satisfaction,  394 — 402. 

secTired  on  reversionary  interest,  532. 

vesting  of,  530. 

when,  may  be  given  children  of  second  marriage,  323. 

when  payable,  632. 

POSSESSION, 

jointure,  power  to,  exeroiseable  only  in,  519. 

POSSIBILITY, 

rule  against  double,  286. 

POWEE, 

administrative,  152. 
appendant,  9,  19,  20. 
burdensome,  152, 
collateral,  8. 
common  law,  1. 
definition,  1. 
ec^uitable,  1,  2, 
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POWEB: — continued. 
general,  7. 
gross,  in,  9. 
implied,  2. 
Hmited,  7. 
particidar,  286,  287. 
primary,  36,  274. 
repugnant,  34. 
secondary,  36,  274. 
trust,  distinguislied  from,  9,  452. 
Uses,  operating  under  Statute  of,  1. 

PEEOATOEY  TEUSTS,  478—485. 
following  absolute  gift,  479. 
uncertainty  of  subject,  482. 

maintenance,  483. 
object,  483. 

PEIMAEY  POWEE, 

partial  exercise  of,  does  not  prevent  exercise  of  secondary  power  over 

unafieoted  property,  36,  164. 
revocation  in  case  of,  274. 
successive  executions  of,  273. 

PEIOEITY 

marsbaUing,  514. 

of  estates  created  under  powers,  511. 

of  jointure,  515. 

of  powers  created  by  tbe  same  instrument  inter  se,  514. 

of  powers  of  sale,  excbange,  and  partition,  516. 

PEOBATE, 

acts  of  executor  before,  94. 

costs  of,  and  duty,  bow  borne  by  appointed  and  unappointed  estates, 

254. 
Court,  jurisdiction  of,  on  questions  of  powers,  119,  120. 
duty,  278—280. 
efEeot  of,  134. 

execution  of  power,  necessary  to,  134. 
Colonial  wiU,  134. 
wills,  wbat  entitled  to,  133. 

PE0CEED8  OP  SALE, 

appointment  of  estate  instead  of,  321. 

PEOPEETY, 

distinction  between,  and  power  present  to  appointor's  mind,  189 
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PEOTEOTOE  OP  SETTLEMENT, 
surviving,  consent  of,  141,  455. 

PTJECHASEE, 

defective  execution  aided  in  favoui-  of,  335,  337. 

distinction  between  appoiatment  to,  and  volunteer,  199. 

issue,  wtether  they  are,  on  fraudulent  appoiatment,  431. 

notice,  with,  bound  by  lease  by  tenant  for  Ufe,  350. 

value,  for,  vidthout  notice,   and  with  legal  estate  under  fi'audulent 

appointment,  429. 
value,  for,  must  be  from  appointee,  not  appoiator,  431. 

PTJEPOSE, 

material  in  fraudulent  appointments,  405. 
motive  and,  difference  between,  428. 
non-communication  of,  immaterial,  421  tt  seq. 


EEAL  ESTATE, 

appointment  of,  not  execution  of  power  to  charge,  181. 

deed,  appointment  by,  of  life  estate  in,  to  stranger,  remainder  to 

object,  bad,  307. 
execution  of  powers  deaHng  with,  must  satisfy  Statute  of  Frauds,  174. 
powers  relating  to,  9. 

"relations "  may  take  in  default  of  appointment,  507. 
sale  of,  by  executors  before  probate,  91. 

testator's  estate,  circumstances  of,  examined  by  Court,  if,  229. 
will,  appointment  by,  of  life  estate  in,  to  stranger,  remainder  to 

object,  good,  308. 

EE  -APPOINTMENT, 

of  fund  invalidly  appointed,  201,  208. 
where  fraud,  203—207. 
where  first  appointment  set  aside,  207. 

EECEIPT, 

clause,  322. 

implied  authority  to  insert,  546. 
statutory  power  of  trustees  to  give,  547,  577. 

EECITAL, 

covenant  may  amount  to,  621. 

creation  of  power  by,  48, 

donee  has  appointed,  executes  power,  194. 

intention  to  appoint  inferred  from,  177. 

object  is  entitled,  that,  wUl  not  execute  power,  194. 

exception  to  this,  195. 
release  power,  may  amount  to  agreement  to,  17. 
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EECOVEET, 

extinguiskment  of  power  by,  18. 

EB-ENTEY,  629. 

relief  against,  630,  631. 

EB-EXECUTION, 

appointment  set  aside,  in  case  of,  203. 
confirmation  by,  204. 
fraud,  inyalidity  caused  by,  203. 
intention,  necessary  to,  205. 
invalid  appointment,  of,  202. 

EEEEEENCE, 

additional  powers,  inference  against  creation  of,  by,  109. 
"all  powers  "  to,  may  execute  some  only,  187. 
beneficial  power,  to,  186. 
creation  of  power  by,  101. 

to  persons  to  execute,  102. 

to  charge,  by,  541. 
deatb  to,  does  not  make  power  testamentary,  60. 
express  power,  to,  wbere  implied  power  also,  198. 
incorporates  trusts  and  powers,  but  not  time  of  accruer  of  benefits, 

102. 
joint  power,  to,  wbere  single,  198. 
one  estate,  to,  wbere  power  extends  to  two,  182. 
power,  to,  wbere  tiere  are  several,  187,  197. 
power,  to,  or  property  subject  to  power,  necessary,  176  ei  seq. 
special  power  to,  not  always  included  in,  to  "  all  powers,"  187. 
subject-matter,  to,  intention  to  execute,  179. 

to  part  of,  bow  far  sufficient,  180 — 182. 
"  sucb  or  the  like  "  trusts,  meaning  of,  103. 
wrong  power  to,  may  suffice,  186,  197,  198. 

"  EELATIONS,"  504. 

default  of  appointment,  taking  in,  507,  508. 

joint  tenants,  taking  as,  507. 

"  nearest,"  508. 

next  of  kin  according  to  tbe  statute,  506. 

"poor,"  508—510. 

real  estate,  can  take,  507. 

shares  in  wbiob  tbey  take,  507. 

wife  not  included  in,  505,  507. 

EELEASE  OE  POWEE, 

alienation  of  particular  estate,  19. 

equitable,  13. 

married  woman,  by,  18,  117, 
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RELEASE  OF  POWER-co«<i,!  »<•(?. 

recital  may  amount  to  agreement  to,  17. 
restraint  on  anticipation  does  not  prevent,  19. 
trust,  coupled  with  power,  11. 

EEMOTE, 

general  failm-e  of  issue,  power  arising  on,  113. 
power  bad  if,  110. 

valid  appointment  to  oLjeots  witliia  limit,  115. 
WUls  Act,  "die  without  issue  "  before,  114. 

EENOUNCE, 

exercise  of  powers  by  executors  wbo,  95. 

RENT, 

acceptance  of,  by  remainderman,  cannot  set  up  void  lease,  357. 
ancient,  624. 
apportionable,  is,  625. 
"best,''  to  be  reserved,  613. 

not  necessarily  higbest,  614. 
definition,  614. 
incident  to  reversion,  626. 
payment  of,  625. 

in  advance,  626. 
reservation  of,  627. 
uniform,  sbould  be,  624. 
usual,  624. 

EENT-CHAEGE, 

jointure,  for,  320,  321. 
sale  in  consideration  of,  553. 

EJENTS  AND  PROFITS, 

power  to  raise  fixed  sum  out  of,  authorizes  sale  or  mortgage,  324. 

EEPUBLICATION, 

before  WUls  Act,  did  not  execute  a  power  created  after  the  date  of  the 
wiU,  226. 

REPUGNANT, 

absolute  gift  to  power,  64. 

distinction  between  realty  and  personalty,  68. 
may  be  cut  down  by  subsequent  express  words,  66, 
where  power  is  testamentary  only,  66. 

distinction  between  realty  and  personalty,  68. 

executed  instrument,  general  power  and  trusts  for  children  in  default, 
103. 

limited  power  and  absolute  estate  in  default,  107. 

revocation,  power  of,  is,  to  common  law  conveyance,  2. 

sale,  power  of,  when,  34, 
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EESBEVATION, 

mode  of,  of  powers,  7. 

of  equity  of  redemption,  exercise  of,  general  power  by,  171. 

of  power  of  revocation,  q.  v.,  269 — 273. 

EESIDUB, 

appointment  of,  of  fixed  sum,  does  not  carry  lapsed  shares,  246. 
costs  not  payable  out  of,  in  case  of  appointments,  254. 
lapsed  shares  carried  by  appointment  as  residue,  247. 
specific,  wien  appointment  of,  is,  250. 

EESTEAINT  ON  ANTICIPATION, 
release  of  power  not  preyented  by,  19. 
void  if  it  infringes  limit  of  perpetuity,  295. 

EEVEESION, 

appointment  while  property  is  in,  198. 

charges,  raising,  by  sale  of,  532. 

persons  entitled  in,  may,  with  life  tenant,  call  for  payment,  439. 

rent  incident  to,  626. 

sale  of,  under  power,  153. 

settlement  of,  appointed  to  infant,  420. 

EEVBESIONEE 

willing  to  confirm  lease,  354. 

EEVOCATION,  POWEE  OP, 

appointment,  general  words  of,  do  not  exercise,  214. 

common  law  conveyance,  caainot  be  reserved  in,  2. 

deed  executing  power,  reservation  of,  in,  whether  authorizes  fresh 

appointment,  272. 
exclusion  of,  by  author  of  power,  271. 
execution  of,  208,  213,  214,  268. 

by  defective  appointment,  216. 
extent  of,  210. 
fraudulent  exercise  of,  411. 
general  words  of  revocation  in  will,  executed  by,  213. 

of  appointment  in  will,  not  executed  by,  214. 
grant  of  estate  exercises,  268. 

instrument  to  be  revoked,  must  be  reserved  by,  271. 
intention  to  execute  in  aU  events,  209. 
new  appointment,  powers  of,  and  of  revocation,  272. 
original  settlement  in,  authorizes  limitation  of  new  uses,  272. 
portions,  suspends  raising,  533. 
primary  powers,  successive  executions,  273. 

where  power  revoked  is  not,  274. 
reservation  of,  7. 

allowed,  even  if  not  expressly  authorized  by  creator,  269. 
consent,  cannot  dispense  with,  270. 
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EEVOCATION,  POWER  OF— continued. 
reservation  oi—cmtinued. 

joint  donees,  to  survivor  of,  269. 

to  one  during  joint  lives,  269. 
limited  power,  cannot  alter  otjeots  of,  270. 
successive  executions  of  primary  power,  273. 
■will  executing  power,  when  by  subsequent  will,  211,  212. 
always  revocable,  175. 

SALE, 

acting  executors  under  21  Hen.  8,  c.  4,  by,  89. 

adoption  by  trustees  of  tenant  for  life's  contract,  555. 

appoint,  power  to,  in  equity  authorizes,  and  gift  of  proceeds,  320. 

auction,  by,  552,  555. 

condition  precedent  to  power  of,  150. 

conditional  contract  before  period  of,  554. 

conversion  not  eSected  by  power  of,  548. 

unless  it  be  exercised,  548. 
conversion  effected  by  imperative  direction  to  sell,  548. 
deficiency  of  personal  estate,  power  in  case  of,  151. 
discretion  of  trustees  to  consent  not  controlled,  555. 
duties  of  donee  of  power  of,  548. 
enfranchisement,  semile,  power  of,  authorizes,  558. 
executors,  by,  2,  14,  75. 

creation  of  power  in,  68  et  seq. 
exchange,  and,  what  authorized  by  power  of,  556. 
fiduciary  position,  by  persons  in,  565. 
gift  not  authorized  by  power  of,  553. 
implied  power  of,  48. 
improvident  contract,  550. 

incumbrances,  free  from,  under  Conveyancing  Act,  551. 
insertion  of  power  authorized  by  inference,  546. 
excluded  by  implication,  545. 
joining  other  trustees  in  selling,  554. 
lease,  subject  to  invalid,  eflect  of  exercise  of,  350. 
minerals,  sale  of  land  apart  from,  360. 
mortgage,  power  to,  authorizes  insertion  of  power  of  sale,  447,  448. 

power  in,  proviso  qualifying,  150. 

power  of  sale  authorizes,  558. 
mortgagee,  with  statutory  title  to  fee,  can  exercise  power  of  sale,  34. 

can  exercise  power,  leaving  sum 
outstanding,  560. 

exercising  power,  550,  551. 
mortgagor  joining  in  transfer  does  not  destroy  power,  17. 

has  no  redress  against  mortgagee  if  he  takes  reasonable 
precautions,  550. 

purchasing  from  first  mortgagee,  564. 
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SALE — continued, 

option  to  puichase  at  future  date,  not  authorized,  554. 

owelty  of  exGiange,  554. 

partition,  when  authorized  by  power  of,  556. 

perpetuity,  33,  34. 

receipts,  power  to  give,  546. 

statutory  power  to  give,  547. 
trustees  must  all  concur  in  giving,  547. 
reinvestment  in  land,  whether  necessarily  in  view  on  exercise  of,  548, 

549. 
rent-charge,  in  consideration  of,  553. 
repugnant,  34. 

reversion,  power  extends  to,  153. 
Settled  Land  Act,  q.  v.,  565—587. 
tenant  for  Ufe  may  purchase  from  trustees,  561. 

sole  donee,  562. 

purchasing  under  Settled  Land  Act,  1890... 562. 

receiving  forfeited  deposit,  556. 
timber,  land  sold  apart  from,  359. 
trust  for,  distinguished  from  power,  34. 
unlimited  power,  33,  111. 
Uses,  Statute  of,  londer,  form  of,  548. 
usual  power,  is,  544 — 546. 

SATISPAOTION, 

advancement  clause,  construction,  402. 

advance,  when  presumed  to  be  in,  395. 

benefit  of  charge  paid  off,  who  entitled  to,  399. 

double  portions,  presumption  against,  396. 

parent  lander  liability  to  make  a  settlement  for  childien,  presumption 

of,  397. 
presumption  that  advance  operates  for  benefit  of  children  interested 

in  portion  fund,  399. 
presumption  that  advance  is,  400. 
purchase  of  child's  share  by  parent,  397. 
sum  for  benefit  of  children  charged  on  estate  subject  to  a  settlement, 

399. 
sum  or  land  held  on  trust  for  children  as  parent  appoints,  400. 
when  advance  operates  for  benefit  of  estate,  400. 

SECONDARY  POWEE,  36,  274. 

SECEET  TRUST,  485. 

SEISm, 

not  necessary  to  devise  to  uses,  6, 


INDEX.  701 

SELBOENE'S  (LOED)  ACT,  374. 

SEPAEATE  USE, 

appointment  to,  323. 

death,  ceases  at,  122. 

effect  of,  120. 

future  coverture,  arises  again,  122. 

real  estate,  corpus  of,  may  he  held  for,  121. 

remainder  to,  -when  contingent  power  does  not  arise,  effect  of,  156. 

mil,  effect  on  estate  made  separate  by  Act  of  1882... 158. 

SETTLED  ESTATES  ACT, 

duty  sMfted  to  purchase-money,  283. 

SETTLED  LAND  ACTS, 

administration  decree  does  not  affect  powers,  under,  43. 

application  to  Court  under,  578. 

appointment  of  trustees  for  purposes  of,  43,  646. 

assignment  of  powers  under,  not  allowed,  22,  581. 

building  lease  under,  597,  639. 

Court,  leave  of,  when  required  under,  586. 

covenants  in  leases  under,  630. 

cumulative  powers  under,  583. 

definitions  in,  565 — 568. 

delegation  of  powers  under,  void,  444. 

fine  on  lease  under,  613. 

infants'  powers  under,  572,  643. 

leases  under,  by  deed,  611. 

contract  for,  590,  591. 
counterpart,  634. 
covenants  in,  630. 
land  to  be  leased  by,  597. 
rent  to  be  reserved  by,  613. 
surrender  of,  621. 

terms  authorized  to  be  granted  by,  597. 
lunatics'  powers  under,  573. 
mansion  house,  provisions  as  to,  573,  600. 
married  women's  powers  under,  572. 
mines,  provisions  as  to,  605,  607. 
new  trustees  for  purposes  of,  appointment  of,  646. 
purchasers,  protection  of,  582. 
raising  money  under,  573. 
release  of  powers  under,  void,  22. 
sales  under,  565 — 587. 

restrictions  on,  568. 
surrender  of  lease  under,  621. 
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SETTLED  LAND  ACTS— continued. 
tenant  for  life  under,  566,  570. 

consents  by,  586. 
contracts  by,  574,  590,  591. 
conveyance  by,  575. 
trustee,  how  far,  582. 
trustees  for  purposes  of,  577,  580. 

notice  to,  579. 
payment  to,  677. 
protection  of,  578. 
receipts  by,  577. 
trust  for  sale  under,  584. 
working  classes,  provision  for  dwellings  of,  569. 

SEVEEABLE, 

appointment  to  objects  and  strangers,  312 . 

executory  devise,  291. 

fraudulent  appointments,  when,  432  et  eeq. 

SHELLEY'S  CASE, 
rule  in,  56. 

SHIFTING  USE, 

created  under  Statute  of  Uses,  3. 

SPEOIPIO 

abatement  where  specific  sum  appointed,  252, 
appointment,  after  general,  253. 

SPEOIPIC  PEEEOEMANCB, 
jointure  of  contract  to,  521. 
lease,  out  of  tenant  for  life's  estate,  348. 

by  means  of  power,  when,  349,  350,  591,  592. 

SPEINGUNQ-  USE, 

contingent  remainder  read  as,  289. 

STATUTE, 

powers  created  by,  not  aided,  343. 

ST.  LEONAEDS'  (LOED)  ACT, 
execution  of  deeds,  134. 

STEANGEE, 

appointment  Tinder  Hmited  power  to,  247. 

to,  for  life,  remainder  to  object  by  deed,  bad  in  toto,  307. 

by  will,  good  appointment  in  remainder,  308. 
bargain  for  benefit  of,  fraudulent,  416. 

SUBSTITUTION, 

of  children  for  parents,  497. 


INDEX.  703 


SUBSTITUTIONAL, 

whether  powers  are,  or  additional,  108. 

tinder  Settled  Land  Act,  583. 
SUCCESSION  DUTY, 

jointure  given  "without  any  deduction,"  523. 

power  of  sale  not  prevented  by,  283. 

SUCCESSIVE  EXECUTION,  273. 

SUEEENDEE, 

covenant  to,  103. 

lease,  621. 

of  copyholds  supplied  in  wife's  favom-,  341. 

SUEYIVOESHIP, 

administrator  durante  minore  wtate,  454. 
assigns,  power  limited  to  A.  and  his,  454. 
bare  power  to  A.  and  B.  and  their  heirs,  453. 

to  two  or  more  by  name,  454. 
class,  power  given  to  several  as,  456. 
Conveyancing  Acts,  461,  462. 
disclaimer  of  trustees,  460. 

discretionary  legal  power  to  A.  and  his  assigns,  454. 
implication,  of  powers  arising  by,  461. 
named  persons  of  powers  given  to,  454. 
office,  of  power  annexed  to,  457. 
probate,  on  renunciation  of,  462. 
protector  of  settlement,  455. 
several,  power  given  to,  as  a  class,  456. 


TAIL, 

absolute  estate  in  personalty  created  by  words  giving,  57. 
estate,  57. 

TAXES, 

appointment  of  jointure  free  from,  522. 

TECHNICAL  "WOEDS, 

not  necessary  to  creation  of  powers,  48. 

execution  of  powers,  175. 

TENANT  FOE  LIFE, 

adoption  of  contract  of,  by  trustees,  555,  675,  591. 

predecessor  by,  590. 
consent  to  sale,  power  to,  not  forfeited  by  bankruptcy,  21. 
may  buy  from  trustees,  561. 
damages  against,  by  lessee,  348,  642. 
deposit,  receiving  forfeited,  556. 
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TENANT  FOE  HFlEi— continued. 
interest,  must  keep  down,  637. 

action  against,  for  default  in  paying,  538,  539. 
account  against,  extent  of,  541. 

must  give  specific  performance  to  extent  of  Ms,  348  et  eeq. 
paying  in  excess  of  income,  540. 
lease  to  himself  by,  664. 

specific  performance  of  contract  for,  592. 
purchase  from,  with  notice  of  invalid  lease,  350. 
himself  by,  562. 
under  Settled  Land  Act,  562. 
from  trustees,  561. 

TENANTS  IN  COMMON, 

remainder  to  persons  named  as,  eflect  on  power,  162. 

TEEM  OF  YEAES, 

grant  of,  does  it  suspend  power  of  leasing  ?  26. 
power  annexed  to  overriding,  perpetuity,  113. 

TESTAMENTAET, 

what  powers  are,  60  et  seq. 

TESTATOE, 

distinguishing  general  and  limited  power,  190. 

property  and  power,  189. 
win  speaks  from  death  of,  287. 

TIMBBE, 

sale  of  land  apart  from,  359. 

TIME, 

power  need  not  generally  be  executed  at  one,  164. 

TEANSFEE, 

execution  of,  may  execute  general  power,  178. 
of  mortgage,  concurrence  of  mortgagor  in,  17. 

TEUST, 

and  power  distinguished,  9,  452. 

power  coupled  with,  cannot  be  released,  12,  13. 

power  ia  the  nature  of  a,  463. 

creation,  478. 
precatory,  479,  482. 
secret,  485. 

TEUSTEE, 

abroad,  649. 

advice  of  Court,  may  ask,  44. 

appointment,  645—656.    See  New  Trustees. 
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TEUSTEE— co«<m!(frf. 

costs  of,  where  appointment  is  attacked  for  fi-atid,  414. 

default,  -^^hen,  may  hand  over  property  to  persons  entitled  in,  275. 

discharge  of,  547. 

discretion,  45,  46,  40S. 

delegation  of,  441  et  seq. 
distribution  of  appointed  fund,  by  what,  325. 
donee  lunatic,  power  of  appointing,  when,  451. 
experts,  may  consult,  411. 
incapable,  649. 

inquiries,  duty  to  answer,  655,  656. 
lease  of  trust  property  with  other  estates,  554. 

where  no  express  power,  593,  595. 
lunacy  of,  650. 

management  of  land,  expenditure  in,  593. 
notices  to,  655. 
number,  augmenting,  650. 
diminishing,  651. 
payment  by,  without  notice  of  appoiatment,  275. 
receipts,  546,  547. 
removal  of  bankrupt,  650. 

lujiatic,  650. 
retiring,  liability  if  trust  fund  in  peril,  656. 
reversioners  and  Ufe  tenant,  requesting,  must  pay  to,  439. 
sale  of  trust  property  with  other  estates,  554. 
separate  sets  of,  652. 

Settled  Land  Act.    See  SErELED  Laotj  Act. 
tenant  for  life's  contract  for  sale  adopted  by,  555. 


■DNBOEN  CHELD, 

gift  to,  for  life,  good,  293. 

of  unborn  person  void,  294. 

TJNCEETAINTY 
of  objects,  483. 
of  subject,  precatory  words,  482. 

UNDIVIDED  MOIETIES, 

power  of  sale  not  terminated  by  absolute  vesting  of  one  of  two,  33. 

UNLIMITED 

gift  of  iucome  gives  capital,  54. 

USE, 

considemtion  for,  4. 

deed,  in  what  may  be  iaserted,  4, 

devise  to,  operates  under  Statute  of  Wills,  6. 
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USE — continued. 

Statute  of  Uses,  1. 

powers  operating  under,  3. 
"  unto  and  to  tlie  use  of  A.,"  5. 
use  upon  a  use,  4,  5. 

USUAL  POWEE, 

advancement,  is,  529, 
charging,  not,  528. 
jointuring,  not,  516. 
lease,  is,  596. 
sale  and  exchange,  is,  544. 

USUALLY  DEMISED,  600. 


VALID, 

execution  of  power,  formalities,  129. 

VAEIATION 

of  settlement  on  divorce,  40,  41. 

of  marriage  articles,  insertion  of  power  to  jointure  future  wife,  not 
authorized  by  power  of,  323. 

VENTRE  8A  MERE, 
child  in,  490. 

VESTma, 

class,  where  gift  is  to,  472. 

direct  gift,  where  no,  474. 

executory  devise,  of,  290. 

gift  for  life  with  power  of  disposition,  none  untD.  power  exercised,  52. 

portions,  of,  530,  542. 

vested  interest  divested  by  appointment,  474. 

VOID, 

appointment  infringing  limits  of  perpetuity  is,  296. 

lease,  356. 

limitations  over  after  void  appointment,  296. 

VOIDABLE, 

deed,  i£  confirmed,  speaks  from  its  date,  287. 
lease,  356. 

VOLUNTAET 

conveyance  void  against  subsequent  purchasers,  255. 

creditors,  when,  255. 
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VOLUNTEEE, 

defective  execution  not  aided  in  favour  of  or  at  creditor's  instigation, 

339. 
distinction  between  appointment  to,  and  purchaser,  199. 

WASTE,  602. 

clause  against,  rejected  ■where  contradictory,  604. 

WIFE, 

appointment  by,  to  husband,  8,  288. 

children  and,  gift  to,  491. 

fortune,  power  to  jointure  in  proportion  to,  526. 

husband  can  appoint  to,  8,  288. 

mortgage,  exercise   of  general  power  by  reservation  of  equity  of 

redemption  in,  166,  167. 
"  relatione,"  not  usually  included  in  power  to  appoint  to,  505,  507. 

WILL, 

alterations  in,  presumed  to  be  made  after  execution,  7, 
appointment  of  particular  estate  to  a  stranger  with  remainder  to  an 
object,  308. 
of  personalty,  309. 
creating  power,  106. 
death  of  testator,  operates  from,  287. 
deed,  power  exerciseable  by,  172,  332. 
execution  of  power  by,  129,  131,  222. 

contrary  intention,  235  et  seq. 
not  operating  as,  215,  216. 
exerciseable  by,  when  power  is,  60. 
general  clause  revoking  former  wills,  213. 
general  power,  power  to  appoint  by,  is,  7. 

subsequently  created,  222,  236. 
general  words,  revocation  by,  213. 
"last,"  211. 
lapse,  236. 
limited  powers,  Wills  Act,  s.  27,  does  not  apply  to,  227,  233. 

s.  24,  does  not,  qticere,  apply  to,  226. 
living  person,  power  given  by  will  of,  cannot  be  exercised  by,  226. 
married  women,  execution  of  general  power  by,  257. 
marriage,  revocation  by,  215,  216. 

power  created  by,  to  appoint  to  illegitimate  children,  488,  489. 
probate  necessary  to  execution  of  power,  134. 

when  entitled  to,  133. 
republication,  efiect  of,  226. 
requisites  of  execution,  131. 
revocation  of,  exercising  power,  175,  211. 

by  defective  execution  of  power,  209,  216. 
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■WILLS  ACT, 

"     s.  10,  mode  of  executing,  131. 
s.  18,  revocation,  215. 
s.  23,  ademption,  217. 
s.  24,  mil  speaks  from  death,' 221. 

application  to  limited  powers,  qricere,  226. 
8.  27,  general  gift  executes  general  power,  222,  233. 

no  application  to  limited  powers,  226,  227,  233. 

what  are  sufficient  words,  228. 
s.  33,  lapse,  236. 

WOEKING  CLASSES, 

sales  for  dwellings  under  S.  L.  A.,  569,  570. 


TOUNGEE  CHILDREN, 

covenant  to  settle  on  issue,  excludes  charge  for,  528. 
period  for  ascertaining  class,  502. 
power  to  appoint  among,  498. 

power  to  vary  marriage  articles,  does  not  authorize  power  to , charge 
for,  323. 


LONDON  :  PEIHTED  BY  0.  P.  KOWOBTH,  GEEAT  HEW  STKEBT,  FETTEB  LAUE,  E.G. 


jupjffi^jaiLiAa'iaa'it 


■:.!.i..«sB»i,i 


„M\i.O?,  tM\A\  >.,\<M  1}  MAS.  1  .Ait', 


